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ITPABO

I[TYBJIIMYHOE M1 YACTHOE ITPABO:
I[TPUKIIAOJHBIE MCCJIEHOBAHMA

VIIK 349.2

Crparernsa pasBUTHA UCKYCCTBEHHOTO MIHTEN/IEKTA
VI IOC/IEICTBYIA €€ peann3anim I TPyJoBOro npasa*

. A. Qununosa

HamnmonanbHbI nccnenoBarenbckuii Hukeropockuit rocyiapCTBeHHbIN YHUBEPCUTET
um. H. U. JIo6ayeBckoro,
Poccuiickaa @epepanus, 603022, Hioxunit Hosropog, np. Iarapuna, 23

Ina putuposanna: OGununosa, Vpuna A. 2022, «CtpaTerus pasBUTHs UCKYCCTBEHHOTO MHTEIIEKTA
U TIOCIEACTBMsI ee peaiusanuy Al TPYyHoBOro mpasa». Becmuux Canxm-Ilemep6ypeckozo
yHusepcumema. IIpaso 1: 5-27. https://doi.org/10.21638/spbul4.2022.101

Yckopsromeecs pa3BUTHeE CUCTEM UCKYCCTBEHHOTO MHTE/UIEKTA B IIOCTIEIHIIE TOM[bI BEI3BAIO
HOTPeOHOCTH B IIPABOBOII per/laMeHTALMI HOBBIX SIBJICHMII 1 TIPOLIECCOB, CBSI3aHHBIX C BHe-
IpeHueM pe3y/IbTaToOB TAaKOTO Pa3BUTHUSA Ha IIpakTHKe. bomee Toro, BcTan Bonpoc o popmu-
POBAaHMY TPaeKTOPUM FajIbHEIIIEr0 pasBUTUS UCKYCCTBEHHOIO MHTENNEKTa, GopMynnpo-
BaHMM HPUHIMAIOB M HepedrcieHny 6a30BbIX /IEMEHTOB, CIIOCOOHBIX 00€CIeYNTh MUHM-
MM3aLUI0 PUCKOB €T0 pasBUTHA Ha Oyyllee, 9TO IIPUBEIO K CO3[AHNIIO CTPATETHil pa3BUTHA
UCKYCCTBEHHOTO MHTE/VIEKTa B CTPaHaX — JIMfIepaX 9KOHOMIYECKOTO PasBUTHUA U TOCYHAp-
CTBaX, CTPEMAMMXCA K JOCTIDKEHNIO JIMAIEPCKUX MMO3UIuii, BKmodasa Poccuto. Poccuiickas
HAI[JIOHA/IbHAS CTPATETHs PA3BUTUS MCKYCCTBEHHOTO MHTEINIEKTA YeTKO 0003HAYaeT L
PasBUTH, yKasblBaeT Ha HEOOXOFUMOCTD BBIIOTHEHNS KOMIIIEKCA COITIACOBAHHBIX [eli-
CTBUIL, B TOM 4MCIIe B cepe MPaBOBOrO PEryIMpPOBAHNA, U IIPEAIONaraeT Cepbe3Hble M3Me-
HeHMA B 001IecTBe, OXBAThIBAIOLIVe Cepbl IIPOM3BOACTBA M OKa3aHNUA YCIIyT, YTO HeM30exX-
HO MOB/IMAET Ha OPTaHM3AI[UI0 HAeMHOTO TPyfAa. B cTaTbe mpefcTaBieH aHaMM3 MONMOXKEHNIT
POCCUIICKOI CTpaTerni, aHaTOTUYHBIX IHOCTPAHHBIX aKTOB U TOIIOMTHAONINX UX JJOKYMeH-
TOB B L{e/ISIX BBISIB/ICHSI K/TIOUEBbIX (PaKTOPOB, CIIOCOOHBIX BO3[EIICTBOBATD HA TpaHCcdHopMa-
1110 cepsl TPYZAA U BBI3HIBAIOIINX HOTPEOHOCTD B M3MEHEHNN [IPABOBOTO PETYIMPOBAHISL.
Cpeny MeTOL0B MCCIeIOBAHMSA IPEUMYILeCTBEHHO UCIOIb3YIOTCS (GOPMaIbHO-IOTMYeCKMIL,
CPaBHUTENTBHO-TIPABOBOI, METO/IBI aHAJIN3A VI CUHTE3a, METO/IbI IPAaBOBOTO MOJETNPOBAHNUSA
U IIPaBOBOTO IPOrHO3MpoBaHys. I10 UTOraM mcciegoBaHms MpenCTaBIeHbl BBIBOJBI 00 yCu-

* VccmenoBanye BBIOMHEHO Hpy (GMHAHCOBON mopfepkke PODI B paMKax HaydHOTO IIPOEKTa
Ne 19-011-00320.
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JIMBAIOILEMCA BO3/IEVICTBUY TEXHOJIOTUI MICKYCCTBEHHOTO MHTE/JIEKTa Ha IIPOU3BOJCTBEH-
HYIO Cpefly, COfiep)KaHue TPYLOBBIX OTHOILIEHUII ¥, KaK C/IefICTBIIE, O HEOOXO/[IMOCTH B Iiepe-
CMOTpe psifia HOPM TPY/I0BOTO IPaBa B I[eJIAX €0 aflalTalluy K MeHAIoMIeliCs peaTbHOCTH.

Kniouesvle c¢n06a: MCKyCCTBEHHDII MHTE/IEKT, IIPaBOBOE peryIupoBaHMe, HaeMHbI TPy,
paborHuK, paborogarens, npodeccus, pobor, paboyast cuia, MHTE/UIEKTYaIbHBIN aHAIN3
IaHHBIX.

1. BBemenue

PasButue TeXHONMOINIA, CBA3AHHBIX C UCIIONb30BAHMEM VICKYCCTBEHHOTO MHTETIIEK-
Ta, CTAHOBUTCA OOHVM U3 ITTABHBIX MMPOBBIX IIPVIOPUTETOB. B ronke «Ha OIIEpEXXEHVIEN»
Y4acTBYIOT Hay4YHble I'PYIIIbI, KO/UIEKTVBBI Pa3pabOTUMKOB, KOPIIOPALMM U TOCYHAp-
crBa. YkasoMm IIpesunenta PO or 10.10.2019 Ne 490 «O pasBUTUM UCKYCCTBEHHOTO MH-
Te/tekTa B Poccmiickoit @epeparyn»! yrepxxaena HaumonanpHast cTpaTerys pasBuTus
JICKYCCTBEHHOTO MHTe/UIeKTa Ha mepuof fo 2030 r. (mamee — Crpaterns). 3asBleHHbIe
nemu Crpareruu ciepymomye: obecredeHne YCKOPEHHOTO Pa3BUTHA MCKYCCTBEHHOTO
MHTEIIEKTA UIA BXOXICHNU A Poccru B Tpyniry MUpOBbBIX INAEPOB FHO6a}IbHOFO PbIHKa
UCKYCCTBEHHOTO MHTEN/IEKTA, CO3JaHMe BO3MOXKHOCTEN /1 IOMMHMPOBaHNA Ha PhIHKE
U TIO/TY4YE€HMA JOITOCPOYHBIX KOHKYPEHTHDIX ITPEVMYIIECTB, COXpaHEHNE TEXHOIOTYE-
CKOJT HE3aBUCUMOCTH ¥ KOHKYPEHTOCIIOCOOHOCTH CTPaHBl. AHA/IN3 OCHOBHBIX ITOJIOXKe-
Huit CTparerny MpUMEHNTENIbHO K chepe TPyna, CpaBHEHME ee B 3TOM aclleKTe C MHO-
CTPaHHBIMM aHAJIOTaMI U Y>Ke VIMEIOIelicsa MPaKTUKOi TpaHchopMayy chepbl HaeM-
HOTO Tpyhda IIO3BOJIAT TOYHEE OIIPENE/INTD HallpaBJICHNE VI3MEHEHU TPyAOBOTO ITpaBa
B Poccum u B Mupe B 11e710M.

2. OcHOBHOE HCC/IeNOBaHMe

2.1. Cmpamezus

B pasp. I Crpaternn maercs NMOHATHE MCKYCCTBEHHOTO MHTENNIEKTa KaK KOMILIEK-
Ca TeXHOJIOIMYECKUX PelIeHN ], II03BOJIAIEr0 MMUTYPOBATh KOTHUTUBHBIE (PyHKIMM
Je/I0BeKa, BKII0Yas caMoobydeHe 1 IONCK pellleHnit 6e3 3apaHee 3alaHHOTO aITOPUT-
Ma, U1 TOJTy4YaTh IIPY BBIIIOTHEHNY KOHKPETHBIX 33/jad Pe3y/IbTaThl, CONOCTABMMBIE C pe-
3y/IbTaTaMy MHTE/IEKTYa/IbHOI IeATeIbHOCTY Ye/loBeKa. B JokyMeHTe yKasbIBaeTcA Ha
MOOLPEHNE PAa3BUTUA TEXHONOINIA, OCHOBAHHBIX HA MCIIOIb30BAHUM MCKYCCTBEHHOTO
UHTe/UIeKTa (KOMIIBIOTepHOe 3peHMe, 00paboTKa eCTeCTBEHHOTO A3bIKa, PacIO3HaBa-
HUe U CYHTe3 peull, UHTe/UIEKTyaIbHas MOANepyKKa IPUHATHUSA PelIeHNIT 1 T. I.),  TaK-
JKe Ha IOoOLIpeHne pa3paboToK B 00/IACTM MEePCIeKTUBHBIX METOJOB VICKYCCTBEHHOTO
VIHTEJJIEKTA, HAIIPAB/IEHHBIX Ha CO3/laHMe IPYHIIMIINATbHO HOBOI HAyYHO-TEXHMYECKOM
IPOAYKIMM, B TOM 4MC/Ie Ha Pa3pabOTKy YHUBEPCATbHOTO (CUIBHOTO) MCKYCCTBEHHOTO
MHTEJUIEKTA, CTIOCOOHOTO MBICTATD, B3aMMO/IEIICTBOBATD 1 AAALITUPOBATHCS K M3MEHSI0-
IIMMCS YCTIOBUAM.

! 3pech u majee Bce CCBUIKM Ha POCCUIICKIE HOPMATHBHBIE IIPABOBBIE AKTBI 11 CY€OHYI0 IPAKTUKY
npusopsrcs 1o CIIC «KoncynprantIlmoc». [lata obpamenns 14 suaps, 2022. http://www.consultant.ru.
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IIpyumHBl yCKOPEHHOTO Pa3BUTHUA MCKYCCTBEHHOTO MHTEJUIEKTAa IIEPEYMCIEHBI B
. 11 Crparernn: «CKBO3HOI» XapaKTep IpYMeHEeH)sI TeXHOJIOTMYEeCKMUX pellleHnit, pas-
paboTaHHBIX Ha OCHOBE VICKYCCTBEHHOTO MHTE/IIEKTA, Ha TPAKTHUKE, BHICOKAs CTEIIeHb X
B/IMSIHUS Ha Pe3y/IbTaTUBHOCTD [IeATeIbHOCTI OpTaHM3ALII 1 YelIoBeKa, IOTPeOHOCTD
B 06pabOTKe YBeMIIMBAIOMINXCA 110 SKCIIOHEHTe 00'beMOB JJaHHBIX, CO3/IaBaeMbIX YeJIo-
BEKOM U TEXHUYECKUMMU YCTPOMCTBAMMU.

Cpeny OCHOBHBIX NPUHIUIIOB PAa3BUTHUA M MCIIONb30BAaHUA TEXHOJOTMI MCKYC-
CTBEHHOTO MHTe/IEeKTa B II. 19 CTpaTerunu Ha3BaHbI:

—  3aluTa [IpaB i CBOOOJ YeTOBEKa;

— 0e30IacHOCTD;

— [PO3PAYHOCTD;

—  TEeXHOJIOTMYECKMII CyBePEeHUTET;

—  L[eJIOCTHOCTb MHHOBAI[VIOHHOTO L[MK/I4;
— pasyMmHas 6epeXXK/INBOCTb;

—  TOfifiepXKKa KOHKYPEHIINN.

OcraHoBMMCA NOfpoOHee Ha IEPBOM U3 IIPMHIUIIOB — 3alNTe IIpaB U cBOOO ye-
noBeka. B CrpaTerun ykasbIBaeTcs, 4TO IIPU ee peanm3alyi JODKHBI 00ecIednBaThCs
3aIUTa rAPAHTVPOBAHHBIX POCCUIICKMM 3aKOHOZIATeTbCTBOM ¥ MEKIYHAPOTHBIMY HOP-
MaMIU IIpaB ¥ cBOOOJ 4Ye/IoBeKa, B TOM 4IC/Ie IIpaBa Ha TPYH, a TaKKe IpefoCTaB/IeHNe
rpaXk/JaHaM BO3MOYXHOCTY IIOJTy4aThb 3HAHMA M NPHOOpeTaTh HABBIKY [JIA YCIIELIHO
aflanTanyu K yCIOBUAM LU(PPOBOI SKOHOMUKIL.

[IpnopuTeTHbIe HAaIpaB/IeHUA pasBUTHA, 3adABlaeHHble B CTparerun (m. 21), Tako-
BBI: aBTOMATM3allMisi PYyTUMHHBIX IPOM3BOJCTBEHHBIX Ollepalnii, poOOTOTEeXHIYECKNe
KOMIIJIEKCBI, CYICTEMBI YIIPaBIeHNS JTOTUCTUKON, CHIDKEHNE YPOBHSA HEIOCpPeCTBeHHO-
TO y4acTys 4e/loBeKa B IPOLIeCCaX, CBA3AHHBIX C HOBBIIICHHBIM PUCKOM IS €0 JKI3-
HY U 3[0POBb, ONTMMM3AIVA MIPOIECCOB MORO0pa M 00y4eHNA KafpoB, COCTaB/IeHNE
OIITMMAJIBHOTO rpaduka pabOThl COTPYAHUKOB C YYETOM pasINuHbIX (PaKTOPOB I T.[.
[laHHBIe HaIlpaB/IeHNA CePbe3HO IOBIMAIT Ha CUTYaluio B cdepe HaeMHOro Tpyaa. 06
3TOM >Ke CBUJIETe/IbCTBYIOT U Ha3BaHHble B CTpaTerny 1mokasareny JOCTVKEHNs Lieyelt:
yBe/M4YeHNe KONMMYecTBAa OPraHNM3alMil, BKIIOYAsA OPraHM3alMM COLMANIbHON cdephl,
U TOCY[APCTBEHHBIX OPTaHOB, MCIOb3YIOIMX MCKYCCTBEHHDII MHTE/UIEKT /ISl ITOBBI-
meHnsA 3G PeKTUBHOCTH CBOET TeATeTbHOCTH (I 28), CYIeCTBEHHBI POCT KOMNYECTBA
paspaboTaHHBIX Ha OCHOBE Pe3y/IbTAaTOB MHTE/UIEKTYa/IbHOI [eSATeIbHOCTU B 00IacTU
MICKYCCTBEHHOTO MHTE/UIEKTA IPYK/IA{HBIX TeXHOTOTMYECKNX PeIIeHN ], NCTIONb3yeMBbIX
B IPaKTUYECKON JiesiTenbHOCTY K 2024 1. (mopm. «B» 1. 33), a k 2030 . — BXOXX[eHMe
B IPYIITY JM/IEPOB HAa MMPOBOM PbIHKE POCCUIICKMX OpraHM3aLuii, pa3pabaThIBAIOMINX
IporpaMMHOe obecIiedeHne, B KOTOPOM MCIIOIb3YIOTCA TE€XHOJIOTUM MCKYCCTBEHHOTO
VHTEJUIEKTA, /IS pelleHNs 3a/ja4 B Pa3IMIHbIX cepax meaTenpHOCTH (11 36).

B kadecTBe 1eseil ¥ OCHOBHBIX 3afad CTparerny, MMEIIUX NPsIMOe OTHOLIEHNe
K chepe Tpy/a, yKa3aHbL:

— TOBBIIIEHVE YPOBHA OOecHedeHMs POCCUIICKOTO PBIHKA TEeXHOJOTHUII MCKYC-
CTBEHHOTO MHTeJUIEKTa KBa/MM(UIMPOBAaHHBIMY Kaf[paMil, B TOM YICIIe Yepes
CTUMYIMpOBaHMe paboTofaTenell K IPUHATUIO Mep, HAIIPAaB/IeHHBIX Ha IpU-
obpeTeHMe COTPYAHMKAMY KOMIIETEHIIMII B 00/IACTY MCKYCCTBEHHOTO MHTEN-
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JIeKTa, Yepes3 Co3fjaHue OIarONPUATHBIX YCIOBUIL /IS IPUB/ICYEHNs BeLyINX
POCCHMIICKUX CIIEI[Ma/INCTOB, MPOKUBAMINX 32 PyOEKOM, ¥ MHOCTPAHHBIX
CIIIMa/TICTOB MUPOBOTO YPOBHs K pabore B Poccun, BKIodas obecredeHne
KOHKYPEHTOCIIOCOOHOTO YPOBHs 3apabOTHOII IIaTh, MHPOPMIUpPOBaHNe Hace-
JIEHVS1 ¥ OPTaHM3ALIMII O IPENMYILIeCTBAX U 0€30IMaCHOCTY IPYMeHEHMs TeXHO-
JIOTMYECKUX PelIeHnii, pa3paboTaHHbIX Ha OCHOBE VICKYCCTBEHHOTO MHTE/UIEK-
Ta, a TAKOKe O JOCTYITHOCTY IPOrpaMM 00ydeHus 1 mepeoOydeHns (MOAIL. «,
«e» U «K» II. 45);

— CO3flaHMe KOMIIIEKCHOI CHCTEMBI PeTyIMpOBaHNs OOI[eCTBEHHBIX OTHOILLe-
HII, BO3HUKAIOIMX B CBSA3M C PAa3BUTHEM U VCIIONb30BAHMEM TEXHOIOTHII VIC-
KYCCTBEHHOTO MHTE/IEKTa, Yepes3 afjallTal[i0 HOPMAaTUBHOTO PeryInpOBaHIs
B YaCTH, Kacalollelicsi B3aMMOMEICTBIUS Ye/IOBeKa C MCKYCCTBEHHBIM MHTEN-
JIEKTOM; IIPY 9TOM He/b3s JONYCKaTh U30BITOYHOIO PeryInpoBaHIis, KOTOpoe
MOXeT CYIIeCTBEHHO 3aMeINTh TeMII PasBUTHs ¥ BHENPEHMsI TeXHOIOTIYe-
CKUX peuteHuit (1. 48); cpeny OCHOBHBIX HaIllpaB/IeHUI peryIupOBaHMs MPU-
CYTCTBYIOT CO3/IaHMe IIPABOBBIX YCTIOBMII [/IsI €/IETMPOBaHMsl MHGOPMAIINOH-
HBIM CUCTeMaM, QYHKIMOHMPYIOLIMM Ha OCHOBE MICKYCCTBEHHOTO MHTE/IIEKTa,
BO3MOYKHOCTY HPUHATYSI OTAEIbHBIX PelIeHNil (3a MCKIIOYeHeM pelleHNit,
KOTOpBIe MOTYT VIIEM/IATh IpaBa 1 3aKOHHbIE MHTEPeChl IPaXKfjaH), yCTpaHe-
HIe aMUHVCTPATUBHBIX 6apbepOB IIPK SKCIIOPTe MPOAYKIMK (pabor, ycryr)
IpaXJAaHCKOTO Ha3HAYeHVsI, CO3[JaHHOI Ha OCHOBE VICKYCCTBEHHOTO MHTETI/IeK-
Ta (OAIL. «B» U «I» II. 49).

CornacHo 1. 50 n 51 Crparernn go 2024 r. notpebyeTcs co3faHue He0OXOAMMBIX
IIPaBOBBIX YCTIOBMIL I/IA JOCTVDKEHNA LieJieli, pelleHnsA 3a/iad U peanusaluy Mep, Ipef-
ycMorpeHHbIX Crparerueit, a k 2030 1. B Poccun no/mkHa QyHKIMOHMPOBATh TMOKas CH-
CTeMa HOPMATVBHO-IIPABOBOTO PETYIMPOBAHNA B 00IaCTU ICKYCCTBEHHOTO MHTEJI/IEKTA.

OpHoBpeMeHHO ¢ yTBep>kaeHreM Crparernm Ha caiite MuHucTepcTBa 1nudpoBo-
TO PasBUTHA, CBA3M VM MACCOBBIX KOMMYHUKamit P 6bImy ommy6/MMKOBaHbI JOPOXKHbBIE
KapThl Pa3BUTHSA Ha O/MVDKalIIINe IATb JIeT CeMU «CKBO3HbIX» TexHonmoruit: «Herporex-
HOJIOTYIM U ICKYCCTBEHHBIN VIHTEUIEKT», « KOMIIOHEHTBI pOOOTOTEXHUKY ¥ CEHCOPUKa»,
«C1cTeMBl pacmpeieIeHHOTO peecTpa», «TexHomorunu 6ecpoBORHOI CBs3M», «HoBbIe
IIPOM3BOACTBEHHbIE TeXHONOIMN», «KBaHTOBBIE TexHONOIMM» U «TexHOMOrMM BUPTY-
a7IbHOV M JIOTIONIHEHHOM peanbHOCTU». IlepedncieHHble JOPOXXHbIE KApThl ABIANTCA
OCHOBOIOJIATAIONIVIMY TOKYMeHTaMM i peanusaunu PemepanbHoro mpoekra «Lnd-
poBble TexHonornn» HarmonanbHoi nporpaMmsl «I{nugposas skonomuka Poccniickoit
Qepepanun», yTB. IPOTOKONOM 3acefanus npesuauyma Coseta npu IIpesupente PO
IO CTpaTeTM4eCKOMY pa3BUTMIO ¥ HAallMOHAJIbHBIM IpoekTaM oT 04.06.2019 Ne 7. 9tu
TOKYMEHTBI BK/IIOYAIOT LIEe/IN, OKUMIaeMble Pe3y/IbTaThl BHE[PEHNA U PacIpOCTPaHEHN A
TEXHOJIOTUIA, OLIEHKY BIMAHMA Ha COLMAbHBIA IPOrpecc ¥ SKOHOMMYECKOE pasBUTHE
cTpaHbl. JJOpo>KHbIE KapThl IIOATOTOB/IEHBI PANOM HAy4HBIX yupexxpennit u CoepbaH-
koM Poccnu, oHM IpefcTaBIAOT COOOI ITaHBI COBMECTHBIX JICVICTBUII OPraHOB IOCY-
JapCTBEHHOI BIACTY U OV3HEC-CO00IIeCTBa IO pa3paboTKe U IPYMEHEHNIO «CKBO3HBIX»
L POBBIX TEXHOTOTMIL.

I[TIpn obpamenny K 1. 1 JOPO>KHOI KapThl pa3BUTHA «CKBO3HO» IIMGPOBOI TEXHO-
norumn «HeiipoTeXHONIOrUM ¥ MCKYCCTBEHHBIN MHTE/UIEKT» (fanee — JJopo>kHas KapTa
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1) MOXHO YBUJETb, YTO MCKYCCTBEHHBIN MHTE/IEKT IUVIAHMPYETCA CHeNaTh «HOBBIM
97IEKTPUIECTBOM», OCBOOOXK/JAIOIIM YeTI0BeKa OT MOHOTOHHOJI pabOTBI ITyTeM aBTOMa-
TMYECKOTO CO3/IaHMA IIPOrPAMMHOTO OOecIeyeH N, MOIIeP>KKI B IPUHATUN PeIleHnI],
aBTOMATM3AIM ONACHBIX BUJOB PA0OT U MOJ/EP>KKM KOMMYHMKALVIIT MEX/Y TIOIbMI,
JUIA 9ero mpuMeHeHMe MCKYCCTBEHHOTO MHTeIeKTa He0OXOMMO BO BCeX 9KOHOMMYe-
CKUX M COI[Ma/IbHBIX OTHOIIEHMAX.

B pamxax paspabotku [JopoxxHoi KapThl VIV BbIie/IeHbI ceMb CyOTeXHOMOIMIT: KOM-
IBIOTEPHOE 3peHue; 00paboTKa eCTeCTBEHHOTO A3bIKA; PACIIO3HABAHME U CUHTE3 peul;
peKOMeH/jaTe/IbHbIE CUCTEMBI M MHTE/IEKTYa/IbHbIe CHCTEMBI IIOANEP>KKY IPUHATHUA pe-
LIeHNI; TepCIeKTYBHbIE MeTOAbl U TexHonoruu B VIVI; HellponpoTe3upoBaHue; Helpo-
uHTepeIiCh, HeMPOCTUMYIIALMA U HelipoceHCUHT. Kaxkaas us aTuX TeXHOIOrnit npu-
3BaHa U3MeHNTH cepbl 3IpaBooxpaHenust, obpazoBauus (1. 1.1 JopoxxHoit kaptet VIN),
CeNIbCKOE X03AMICTBO, TOOBIYY IO/IE3HBIX MCKOTIaeMbIX, 00pabaThIBalolyie IPON3BOCTBA,
CTPOUTENbCTBO, TOPTOBJIIO, TPAHCIOPTUPOBKY, IeATENbHOCTb TOCTUHMULL X IIPeAIPUATII
nutanus, chepy ¢unancos (1. 1.3 JopoxxHoit kapTsl VIV), MHbIe OTpaciy SKOHOMMKIL.

B 1. 1.5 JJopo>xHo11 KapThl VIV nepeuncieHbl OCHOBHbIE TEH/JEHIIUN PA3BUTHA PbIH-
Ka ICKYCCTBEHHOTO MHTE/I/IEKTa B MIPOBOM MacIITabe:

— pasBuTHe pOOOTU3NPOBAHHBIX CEPBICOB I 130aBIEHIIE OT Y€/TOBEYECKOTO (aK-
TOpa, 0CBOOOXK/IEHNE Ye/TI0BeKa OT MOHOTOHHOII paboThl;

— paclMpeHMe BBIYVCIUTENbHBIX U (PYHKI[MOHAJIbHBIX BO3MOXXHOCTEN IIpO-
TPaMMHBIX IIPOYKTOB;

— HOBBIE METOABI MAIITHHOTO 00Y4YeHNs, KOTOpbIe YCKOPSIOT pa3paboTKy U pea-
JIM3ALVIO PEIIeHNII B YC/IOBISAX OTPAHNYEeHHOTO KOMMYeCTBA aHHBIX;

— II0BCEMEeCTHO€ NpYIMeHeHNe ICKYCCTBEHHOTO VHTEIIEKTa.

[IpropuTeTHBIMM CyOTEXHOMOTUAMM, 06/TA/JAIONIVIMI BBICOKVMM HMOTEHIINAIOM KOM-
Mepumanusauuy uMeHHo B Poccum, cornmacho 1. 1.6 Jlopoxxnoit kaptst VIV, BbicTynaroor:
KOMIIBIOTEPHOE 3DEHME, PEKOMEHJATENbHbIE CUCTEMbBI M MHTE/IEKTYalbHble CUCTEMbI
HOJJIEPXKKY TPUHATUS pelleHnil, 00paboTKa eCTeCTBEHHOTO s3bIKa, pacllO3HaBaHUe
u cuHTe3 peun. VIX uCnonb3oBanme NIaHUPyeTcsa BMECTE C SPYTUMU «CKBO3HBIMI» TeX-
HOJIOTYISIMM, HallpUMep pOoOOTOTEXHUIECKUMI, A1 obecriedeHyst poboTa He0OXORMMOIt
uHpopMaryet 06 OKpy>KallleM MPOCTPAHCTBE M KOMMYHMKALMM poboTa C JIIOAbMMU
(tabn. 5 JopoxxHoit kaptsl VIV). B kadecTBe OrpaHIYeHNiT, IPENATCTBYIOLX PA3BUTHIO
TEXHOJIOTMil, KOTOpbIe HEOOXOAMMO YCTPAHNUTD, B TAO. 6 [JoposkHoit KapThl VIV Ha3BaHbL:

—  feuIuT CrenanucToOB Ha PhIHKE TPY/A M HMU3Kasi TOTOBHOCTD KaIpOB B 00OJIb-

IIVHCTBE KOMIIaHNIL;
— OTCyTCTBMe 00yueHNs paboTe C TEXHOMOTUAMY VICKYCCTBEHHOTO MHTE/IEKTa;
— OTCYTCTBME IOTHOLEHHOM CUCTEMBI HOPMATMBHO-TEXHIYECKOTO PErynnpoBa-
HIS B 00/1aCTY ICKYCCTBEHHOTO MHTE/IIEKTA;

— HECOBMECTUMOCTb HEKOTOPbBIX TIOIOXKEeHUM 3aKOHOJATEC/IbCTBA O 3AlINUTE OAaH-
HBIX C TEXHOJIOTMAMM MCKYCCTBEHHOI'O MHTE/IZIEKTA I T. [i.

Cpeny 0>X1iaeMbIX pe3y/IbTaTOB pelleHNs TeXHONIOIMYecKMX 3aad (tab. 8 JJopoxk-
HOJI KapThl VIV) 3asiB/IeHBl B OOJIBIIMHCTBE IIYHKTOB «IIOJIyYeHNMe IPOTOTUIIA», A 3aTeM
«BHeflpeHUe». B kadecTBe mpumepa MOXKHO mpuBecTy I 1.7.1-1.7.3 Tabn. 8, cormacHo
KOTOPBIM B Itepuog ¢ 2021 1o 2024 r. mpefycMOTpeHbI pa3paboTKa 1 TeCTUPOBaHIE aJiro-
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PUTMOB, CIIOCOOHBIX «aBTOHOMHO CeMaHTUYEeCK) CErMEHTHPOBaTh, KaaccuuimpoBarhb
U UAeHTUPUIMPOBATH, pa30MBaTh Ha OOBEKTHI 1 PACIIO3HABATD MeJIKIME AeTajIl, Hallph-
Mep, /ISl LIMPOKOTO CIHEKTPa CEPBUCHBIX POOOTOB, VICIONb3YIOIIMX METIKYI0 MOTOPUKY,
B TOM 4VCJIe TOTUCTUYECKUX, MeAUIMHCKIX U COLMAIbHBIX, /s 6MOMeTPUYeCKOIl UIeH-
Tudukanuu 6e3 noTpeOHOCTY B GU3NIECKOM HOCUTETE, @ TAKKE /IS IPYMEHEHS B IPY-
rux cepax». [Ipyroi npumep — 1. 3.11.1-3.11.5 Tabm. 8, mpegycMaTpuBarolye Ha Iepu-
oz ¢ 2019 o 2024 r. pa3paboTKy, TeCTUpPOBAaHME U BHEIPEHNE Ha IPAKTUKE «IIPOLYKTOB,
B KOTOPbIX MCIIO/Nb3yeTCSA MCKYCCTBEHHDIN MHTE/UIEKT JIIA MPOEKTUPOBAHMUA CIOXKHBIX
00BbeKTOB (crcTeM, poOOTOB, anropuTMOB)». JopoxHoit Kaproit VIV mpenycMoTpeHo
pasBUTHUE CUCTeM OObefMHeHNs TaHHbIX J/Is Co3fjaHMs LnpOBBIX Ipoduret, cuctem,
CIIOCOOHBIX 0O0CHOBATD pelleHNs, IPUHAThIE Ha OCHOBE MCKYCCTBEHHOTO MHTEIEKTa,
B L[eJIIX NOANEPKKYM IPUHATUA U BepuUKanyy pelleHu)i HaI30pHBIX OpPTraHOB, BHe-
ApeHVe CPeACTB YIPaB/IeHUs SMOLVAMU Y CMBICTIOBBIMU KOHCTPYKIMAMU B CUHTE3UPO-
BAHHOJI pe4n, HallpuMep, I CUHTE3VPOBAHNA XyN0KECTBEHHDIX IPOU3BENEHNI U I
UCIIONIb30BAaHMs B APYIux cdepax (pexnama, TeleBUeHNE), TECTUPOBAHME IIPOTOTUIIOB
IPOAYKTOB, CIIOCOOHBIX PACIIO3HABATh AHTPOIIOJIOTMYeCKe IIPM3HAKY Ha OCHOBE peul,
HaIpuMep, 4/ UAeHTU(UKALMY COLMaIbHOTO CTaTyca K JPYIUX aTpUOYTOB YelnoBeKa.

B Topo>xHoit kapre VIV nMeeTcs Takxe Tab. 9, cofeprKalijasi IepedHy IPyIII Mepo-
IpUATUIL TIO Pa3BUTUIO JAHHO «CKBO3HO» T€XHOJIOTUM, CPEeM HUX: aKTyanus3anus oT-
paciieBbIX CTAaHAAPTOB U a/IJallTallMA PhIHKA TPY/A; IOCTPOEHVE MHOTOYPOBHEBOI CUCTE-
MBI 00pa3oBaHus B 00/1aCTH aHaIM3a HAHHBIX U MCKYCCTBEHHOTO MHTEIEKTa; MHPOP-
MUPOBaHMeE ITPaXkKiaH ¥ OPraHM3aLMIl O MIPENMYILeCTBaX MPUMEHEHNA NCKYCCTBEHHOTO
MHTE/IEKTa B pasHbIX cdepax; Co3faHye YIPOLIeHHOTO afMIHUCTPATHBHO-IIPABOBOTO
¥ HOPMATUBHO-TEXHUYECKOTO MOPSAKA TeCTUPOBAHNS U BHELPEHNs pa3paboTOK B 00-
JIACTY MICKYCCTBEHHOTO MHTENIEKTa; oaaep>kanye 3¢ deKTUBHOro 6anaHca MeX/y MH-
TepecaMyl KOMIIAHMUII, Pa3pabaThIBAIOLIVX U BHEPAIOUINX MCKYCCTBEHHBI MHTE/UIEKT,
U VIHTepecaMy 001ecTBa.

Emle ofuH JOKYMEHT — JJOpPOXKHasA KapTa PasBUTHUA «CKBO3HOI» TexHomorny «Kom-
IIOHEHTBI POOOTOTEXHUKM U CeHCOpuKa» (fanee — Jlopoxnas kapra PT) npenycmarpu-
BaeT pa3paboTKy poOOTOB, IpeHA3HAYEHHBIX «/|JIs1 3aMEeHBI Ye/I0BeKa IIPY BHIIIOTHEHIN
PYTUHHBIX, IPSI3HBIX, OIIACHBIX PaboT, a TaK>Ke TaM, Iie TpeOyeTcsl BHICOKask TOYHOCTD
U IOBTOPAEMOCTD», IIPU 3TOM «OCHOBOJ B3aUMOJENICTBUA C JIIOAbMU ABJIATCA Yelo-
BeKO-MalllMHHble nHTepdeiicol». Llenmn peamusanum Jopoxnoit kaptel PT — dopmu-
pOBaHMe OTeYeCTBEHHOIO PbIHKA POOOTOTEXHUKM U CEHCOPMKM, PelleHye MpobieMbl
mebunyra Kafgpos A UMQpPOBOI SKOHOMMKM (UTO 3aC/My>KMBaeT 0COOOrO BHUMAHMUS
B KOHTEKCTe HACTOSIIEl CTAaTbM), IPEOfjONeHNe TeXHOMOIMYEeCKIX, COLMAIbHBIX U pe-
TyIATOpHBIX 6apbepoB. B Tabn. 1 JopoxxHoit kapTel PT nepeunciens! cy6TexHomorny,
€10 OXBaTbhIBaeMble, B TOM 4MC/Ie CEHCOPBI U I(POBble KOMIIOHEHTBI /ISl Ye/I0BEKO-Ma-
IIMHHOTO B3aMMOJEVICTBYSI: TEXHOIOTUY 1 MHTePdeichl aCCUCTUBHONM pOOOTOTEXHUKY,
TEXHOJIOTUY CEPBIUCHON M COIMATbHOM POOOTOTEXHUKI /IS B3aNMOMENCTBUS C JTIOTb-
MU, TEXHOMOIMM 0€30I1aCHOTO B3aMMOJEIICTBUS YelloBeKa ¢ POOOTOTEXHNYECKUMY CH-
cremami. I1o ypoBHIO TOTOBHOCTM 3TUX TEXHONOIMI Poccus 1moka OTCTaeT OT INJEepoB,
YTO NMPOAEMOHCTPUPOBaHO B Tab. 3 opoxkHoit KapTel PT, HO MMeHHO Ha mpeopore-
HI€ OTCTaBaHMA ¥ HAIIpaBJIeH II€peY€eHb Mep, IPEeJyCMOTPEHHBIX JAHHBIM JOKYMEHTOM.
B ta6n. 4 Jopoxxnoit kapTel PT npencraBieHsl NIpUOpUTETHBIE 00IaCTV BHEAPEHMS PO-
60TOTeXHNYIECKMX TeXHOIOTMII, CPEMU HUX:
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—  CebCKOE XO3ICTBO: YXOf 3a PaCTEHUAMH, YOOPKa ypoyKasi, YXOJ 3a )KMBOTHBI-
MM, MOHUTOPMHT CEJIbCKOXO035/ICTBEHHBIX I10JIE];

— JoOblua MOJIe3HBIX VICKOIIAeMBIX: pasBefKa M JUarHOCTHKa, KapTorpaduposa-
HIle, aCCUCTUPOBAHIE BO BpeMsl OOBIUIL;

— oOpabarpiBalolyie IPOM3BOACTBA: COOpKaA, IIOrpysKa/pasrpyska, HaHeCeHue
KJIes M pacIbUIeHNe, YIIAKOBKA, YK/Ia/IKa, MApKUPOBKa;

—  CTPOMTENbCTBO: MOHUTOPVHI CTPOUTEIbHON IUIOMIANKY, TEMOHTAXX CTPOEHMUIA
¥ KOHCTPYKUMI, ybOpKa CTpOVIUIOMA/IOK, 3eM/IAHbIe PabOTBI, OCTEK/ICHNE,
BHYTPEHHsISI ¥ BHEIIHIS OT/ENIKA / IITYKaTypHble paboThl / MalspHbIe PabOoThI;

—  TOPTOBJISL: KOHCYNBTUPOBAHNE IOKYIIaTeNelt, MHBEHTAapU3alMs IIOJIOK, BBIK/IA[-
Ka TOBapa, yIrakoBKa, COOpKa 3aKasa, lepeMeliieHie Ipy30B;

— IpemnpuATHs OOIIenuTa: KOHCYIBTMPOBaHUE K/IMEHTOB, IIPUTOTOBJIEHNE
ML, BBIKIAKA PO YKTOB;

— 3[paBOOXpaHEHME U COLMaNbHbIE YCIYIM: PErUCTPALys MAleHTOB, 3all0/THe-
HUe MeJUIIMHCKIX KapT, COIPOBOXKJEHME INaleHTOB, aCCUCTUPOBaHUe MPU
olleparyy, peabymIuTanys naneHToB, 00C/efoBaHe MAYIEHTOB, IPOTEe3UPO-
BaHNe U T.[I.

B tab6. 6 lopoxxHoit KapTsl PT cpeny monoxutenbHbIX 9p(eKTOB OT pasBUTUA PO-
00TOTeXHMIECKUX TeXHOIOTHII Ji/Is COLMAIbHOTO IPOrpecca Ha3BaHbL: POCT COLMAIbHOI
3aIVIIEHHOCTY JIIOfiel, CO3/jaHNe pabounx MecT i obecriedeH A MHHOBAIVIOHHOI H-
(bpacTpyKTypbl, yMeHbIIeHNe KOMNYeCTBA pabOUNX MECT, CONPSDKEHHBIX C OMACHBIMMU
U BPEIHBIMY YCIOBUSIMU TPYZIA, pa3BUTHE Ka[pOBOTo HMOTeHIMana cTpanbl. Cpenn dak-
TOPOB, IIOJIOXUTENbHO BIVANINX Ha Pa3BUTHE POOOTOTEXHNK, TIePEeUNC/IEHbI:

— TIOCTeIeHHOe CHIDKEHME CTOMMOCTH IIPOMU3BOACTBA U KOMIIIEKT YIOILIVIX;

— CHIDKEHIe BpeMeH! OKYIaeMOCTU POOOTOB 3a CYeT ONTUMM3ALNY IPOLECCOB
IPOEKTUPOBAHNA POOOTOTEXHNIECKIUX CUCTEM;

— yBelIMYeHMe POCTa PbIHKA CEPBMCHOI POOOTOTEXHVKY C HAMOO/IBIINM PaCIIpo-
CTpaHeHMeM B NOTPEOUTEIbCKOM CerMeHTe, MHLYCTPUU pasBlIedeHNUIt, Meu-
LVIHE;

— CTpeMuTeNbHasA poOOTU3ALNA a3MATCKOI SKOHOMYKM (B HacTosee BpeMsa Ku-
Tail ¥ SIMOHNA MMANPYIOT 110 HOCTaBKaM IPOMBIIITIEHHBIX pOOOTOB);

— yBenMYeHMe KOHKYPEHIVM Ha phIHKe pOOOTOTEXHMKIL;

— TIIOBCEMEeCTHOE paclpoCTpaHeHNe MHTepHeTa, obyerdaroiiee cO6op, pacmpo-
CTpaHeHMe ¥ aHamM3 MHGOPMALUY, TOCTYIAIOLIEl B 06/TauHble CePBUCHI IS
po60TOB.

C}OI[a JK€ MOJXHO OTHECTU NIPUCYTCTBYIOLINE TEHNEHIIVIN, B YMC/I€ KOTOPDIX:

— eCTeCTBeHHas YObUIb Hace/leH!s B Pa3BUTHIX CTPAHAX, YTO NPMBOAUT K IOBBI-
IIEHHOMY CIIPOCY Ha pOOOTOTEXHIYECKIe PelIeHNs;

—  yBelMYeHMe KONMMYECTBA MPOEKTOB, MYOIMKYOMINX CBOI IPOrPAMMHBII KOJ
B CBOOOJIHOM JIOCTYIIE;

— [OBBIIIEHVE PACIIPOCTPAHEHNS 9K30CKENETOB, CPENCTB MUl MHANBULYATbHOI
peabuuTaum.
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B kauecTBe pIUCKOB cOIManbHOro Xapakrepa B JJoposkHoit kapre PT orMedeHo Tex-
HOJIOTMYecKoe 3aMelleHne npodeccuii. IlpaBna, cpeny sKOHOMMYECKMX O6apbepoB Ha
nyTy poboTH3anuy, MMeoIXcsa B Poccun, Ha3BaHbl HEOOBIION pasMep POCCHUIICKOTO
PBIHKA POOOTOTEXHMKM U HEPEHTA0IbHOCTD IIPOMBIIIICHHBIX POOOTOB /ISl POCCUIICKO-
rO IIPOU3BOJCTBA. B CBOIO ouepesb, BOIPOCH MIPOMBIIIIEHHOTO IIPYMeHEeHNsA po6OTOB
BK/IIOUEHBI B JOPOXKHYIO KapTy pasBUTHsI «CKBO3HOI» IudpoBoit TexHonornu «Hosble
IIPOM3BOJICTBEHHBIE TeXHONMOIMM» (tanee — JlopoxxHas kapra HIIT), BeinonHeHne KOTO-
POJI IPU3BAHO YCTPAHUTD NPEIATCTBUA 1 06ecrednTb 3P PekTuBHYy0 peamsanuio Jo-
poxxnoit kaptsl PT. Kak Ha ogHO 13 BaskKHelIIX TpeOGOBaHMII BBIIOTHEH NS JJOPO>KHOI
kaprbl HIIT ykasbiBaeTcs Ha obecredenne GyHKIMOHAIBHO COBMECTUMOCTH (MHTEpPO-
nepabenbHOCTN) pa3pabaThIBaeMbIX POCCUIICKMX TeXHOTOTMYECKIX IIPORYKTOB C IINMPO-
KO pacIpOCTPaHEHHBIMY 3aPyOeXKHBIMY PeIIeHUAMIAL.

B xauectBe cybrexnonornit B [Jopoxuoit kapre HIIT o603HadeHbl, Hanpumep, TeX-
HOJIOTMM «YMHOTO» IIpOM3BOACTBa — Smart Manufacturing, mosponsmomue peannsanno
IIPOM3BOJCTBEHHOTO IIPOLlecca ¢ MMHVMMA/IbHBIM y4acTyeM YeI0BeKa.

ITpukasom Poccranpmapra ot 20.12.2019 Ne 1429-cT yTBepK/ieH IepBbIl CTaHJapT
B oOmacTy mckyccrsenHoro uuremnekra — I'OCT P 58776-2019 «CpencTBa MOHMTO-
pUHTa NOBeleHNA U IPOTHO3MPOBaHNA HaMepeHuIl mofiell. TepMuHbBI 1 ompefieNieHN».
K mionro 2021 r. geiictBoBamu yxe feBsitb [OCToB B artoit cdepe, cpern Hux: TOCT
P 59277-2020 «CucTeMbl MCKYCCTBEHHOTO MHTe/UIeKTa. Knaccudnkanmsa cucreM nckyc-
crBernoro nHTemiekTa» u [OCT P 59276-2020 «CucTeMbl MICKYCCTBEHHOTO VIHTE/IEKTA.
Croco6sl obecrievenns gosepust. O61uye nonoxenusi». CormacHo IlepcrneKTUBHOI MPo-
rpaMMe CTAaHAAPTMU3ALNN 110 NPMOPUTETHOMY HAIlpaBieHnIo «VICKycCTBEHHBIN MHTeEN-
neKT» Ha mepuop 2021-2024 rr. 3artannposato yreepxerne 217 TOCTos?.

2.2. MInocmpanmvle AHAN02U U MENOYHAPOOHbIE OOKYMEHMbL

CosfjaHMe CTpaTernu pasBUTHA MCKYCCTBEHHOTO MHTENIEKTAa — TPEHJ, He TONIbKO
nns Poccun, HO m st ipyrux crpaH. Oco60ro BHUMAHUSA 3aCTy>KMBAIOT IMEPBI 9KO-
HOMIYECKOTO PasBUTHA M KPYIIHelIye UrpoKy Ha riobanpHoM peike — CIIIA, Epo-
neyicknii coro3 u Kurait, KoTopble cTapaloTcsa YYUTBIBAaTbh IIPY MOATOTOBKE IIPOTPaMM-
HBIX [JOKYMEHTOB I10 Pa3BUTHIO MCKYCCTBEHHOTO MHTE/IEKTa HapabOTKM CBOVX ITIABHBIX
KOHKYPEHTOB (IpyT Apyra) ¥ CTpaH — MMOHEePOB LU(PPOBU3ALVN, TAKMUX KaK SmoHus.

Ipesupgent CHIA nspan Pacnopsixkenue ot 11.02.2019 «O coxpaHeHUM aMepUKaH-
CKOTO TMJIEPCTBA B 00/IaCTH MCKYCCTBEHHOTO MHTeIeKTa»” (anee — Pacriopshxenne 06
VM), B KOTOPOM HORYEPKUBAETCS, YTO TUAEPCTBO CTPAHbI B 00/IACTU UCKYCCTBEHHOTO
VHTe/JIEKTa MMeeT IepBOCTEeIIeHHOe 3HAUeH e /71 O iepP>KaHM s 9KOHOMIYECKOI! 1 Ha-
I[VIOHQJIPHON 0€30MacHOCTY, TaK KaK HOBbIE TEXHOJIOTMY SIBJISIOTCA ABVDKYIIEN CUIION
CO3JIaHMsI «MHAYCTPUM OYAYIEro», a TeXHOIOTUM MCKYCCTBEHHOTO MHTE/IEKTa TPaHC-
dbopmupyloT npakTudecku Bce cdepnl xusHu. Pacnopspxenue o6 VI 3amyckaer ame-

2 B Poccun mOSIBATCS CTaHJAPTHI B 00/1aCTU UCKYCCTBEHHOrO nHTe/Utekta. 2020. [lata o6pareHns
13 Hos16ps1, 2021. https://www.economy.gov.ru/material/news/v_rossii_poyavyatsya_standarty_v_oblasti_
iskusstvennogo_intellekta.html.

3 Executive Order on Maintaining American Leadership in Artificial Intelligence. Tata o6pamenus
10 sauBaps, 2020. https://www.whitehouse.gov/presidential-actions/executive-order-maintaining-american-
leadership-artificial-intelligence.
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pukaHcKyio VVI-MHNIMATUBY KaK CTPATerui, COCPefoTOUYMBAIIYI0 PeCYPChl IIPaBU-
Te/IbCTBA Ha Pa3pabOTKe NCKYCCTBEHHOTO MHTE/IEKTA /IS IIOBBILIEHVS 6/1ar0COCTOSHUA
CTpaHbI, YKpeIIeHV HAallYIOHA/IbHOI 1 SKOHOMIYECKOIT 6€30I1aCHOCTY U YTy dIIeHN Ka-
JyecTBa JKM3HM aMePUKAHCKOTo Hapopa. AMepukaHckas VIV-mHunmaTuBa pyKoBOfCTBY-
eTCsl MATDI0 NPYHIUIIAMI: 1) BHepeHMe TeXHOMOTUYeCKIX IIPOPhIBOB; 2) COAeCTBIE
paspaboTKe TeXHMYECKUX CTAHAAPTOB; 3) 0OydyeHNe pabOTHMKOB HaBbIKaM pa3paboTKu
U IpUMEHEHM TEeXHOJIOTMII MCKYCCTBEHHOTO MHTE/UIEKTa; 4) 3alnTa HaI[IOHATbHBIX
LIEHHOCTel1, IIpaB U CBOOOJ IMYHOCTY, yKpeIIeH)e 001eCTBEHHOTO JOBEpUs K TeXHO-
JIOTVAM UCKYCCTBEHHOTO MHTEIVIEKTA; 5) 3aIlUTa TeXHOmorn4eckux npeumyects CIIA
IIpY OJHOBPEMEHHOM Pa3BUTUM MEXYHAPOJHONM Cpefbl, NOAAEepKMBaOIleil MHHOBA-
L.

CornacHo Pacnopspxenuio 06 VIV xooppauHarus pa6oTel mo peanmsanuu V-
VMHUIVMATYBBI BO37IO>KeHa Ha HanyoHanbHbI KOMUTET 110 MICKYCCTBEHHOMY MHTEIEKTY
HamnonanmbHoro coseTa 1o Hayke u TexHonorusam CIIA. Bce rocymapcTBeHHbIe [lenap-
TaMEHTBI 1 aTeHTCTBA I0/DKHBI IPU/IeP>KMBATHCA CTIEAYIOIMX CTPATErNIeCKUX Leeit:

—  COfeICTBUE YCTONYMBBIM MHBECTULIMSM B MCCIENOBAHNS U pa3paboTKu B 06-
JIACTY MICKYCCTBEHHOTO MHTE/IIEKTa;

— pacumpeHue OCTyMNa K JAHHBIM, MOJIE/ISIM ¥ BBIYMCIIUTENIbHBIM pecypcam;

— CHIDKeHMe 0apbepoB Ha IIyTU MCIIOIb30BAHMS TEXHOIOTUII MCKYCCTBEHHOTO
MHTEIEKTA;

— obecriedeHne TOro, YTOOBI TEXHMYECKYE CTAaHAAPThI MUHMMU3UPOBAJIN YSA3BU-
MOCTD K aTaKaM 37I0yMbIIIEHHIKOB;

— o0yd4eHue HAL[MOHAIBHBIX MCCTIEOBATENEN UCKYCCTBEHHOTO MHTENIEKTA;

—  peanmsanyus IIaHa fercTBuii o 3amure nutepecos CIIIA B 06mactit 9KOHOMMU-
KV Y HallMOHAa/IbHOI 6€30I1aCHOCTH.

B mapte 2019 r. mpasutenbctBo CIIA sanmyctumo cait Al.gov mis ynpolleHus no-
CTyNa K JAaHHBIM, CBsi3aHHBIM C VVI-unnnmarusoit. CornacHo nHGOpMAILuy Ha caiite
aKIIeHT JiellaeTCA Ha HeCKOIbKMX 00/IacTAX: MHHOBAIVM, IIPOMBIIIIEHHOCTD, PaOOTHUKI
U HallVIOHAJIbHbIe LIeHHOCTH. [IpuMeHuTeNbHO K cdepe Tpyna VIV -uHnnmMaTBa BK/IIOYA-
eT crlefylolee: PabOTHNUK AB/IAETCS XM3HEHHO BaKHBIM HAaIlMOHA/IbHBIM aKTUBOM (vital
national asset), a TeXHO/IOrMYeCKMe HOCTIDKEHMsI MEHAIT pabouyio cuay (workforce).
JcKycCcTBEHHBII VIHTEUIEKT IIO3BOJIAET COCPENOTOYMBATD Pecypchl Ha Tpyfe c boee
BBICOKOJ CTOMMOCTBIO, B TO K€ BpeMs IT03BO/IsAsl pabOTHMKAM BBIIOIHATD 3a/a4n 6oree
6e3omacHo, 9¢(PeKTNBHO 1 pe3ynbTaTBHO. Bo3pacTaeT HOTPeOHOCTb B BHICOKOKBAJIN-
¢$uIMpOBaHHBIX PabOTHUKAX, KOTOPble MOTYT BHECTI CBOJ BK/IAJ| B JOCTVDKEHNS B 00-
JIACTU PAa3BUTHUA UCKYCCTBEHHOTO MHTEUIEKTA; 3TO NOKHO YUUTBIBATHCA IIPU pacCTaB-
JIEHVM IIPYOPUTETOB B IIPOrpaMMax IrOCy/JapCTBEHHBIX CTUIIEHAVI 1 00pa3oBaTe/IbHBIX
nporpaMmax. PaboTHMKM 1 paboTomaTeny JO/DKHBI BOCHPUHMMATL O0y4eHne Ha IIpo-
TsoKeHVn Beett xusHu (life-long learning) kak myTsb 6ynymero. HaroHnanbHbII COBET 1O
fielaM aMepMKaHCKIX pabounx, cospanubii Ykasom Ilpesupenta CIIA or 19.07.2018%,
IpU3HAET, YTO KBa/IMUIMPOBAHHbBIE PAOOTHNUKY SIB/IAIOTCS Hambojiee LIeHHBIM pecyp-

4 Executive Order Establishing the President’s National Council for the American Worker. [Tara
obpamennusa 10 sauBapsa, 2020. https://www.whitehouse.gov/presidential-actions/executive-order-
establishing-presidents-national-council-american-worker.
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COM CTpaHBI, 1 paboTaeT HaJl IIOBBILNIEHNEM OCBETOMIEHHOCTY O IpobmeMax paboueit
CIIBI, Pa3pabOTKON HAIVOHA/IBHON CTPATeruy IO MPefOCTAaBIeHNI0 PabOTHUKAM JI0-
CTymHOTO 00pa3oBaHM:A, OCHOBAHHOTO Ha HaBBIKaX OOy4YeHNA 1A pabOTHI CerofH:A
u B Oypymem. OfHOBpeMeHHO ¢ 3amyckoM carita Al.gov B mapre 2019 . 6b11 co3fan
AMepMKaHCKIII KOHCYIbTaTUBHBII COBET 110 Ka/pOBOJ MOUTHKE, TPU3BAHHBI IIOMOYb
HaunoHapHOMy COBeTY IO JielaM aMepPUKAaHCKUX pabounx B GOPMUPOBAHUY HALIMO-
HAJIbHOII CTpaTerny, obecreunBaoleil BceM aMepyKaHI[aM BO3MOXXHOCTH JI/ISl TIOTyYe-
HJISI XOPOILO OIIAYMBaeMOil paboThl, YCIIELIHOTO IIPEOj0/IeHN s TEXHOOTUYeCKIX cO0eB
1 OBICTPO MEHAIOIIETOCsA XapaKTepa paboThl.

ITpu BceM BbllIENIEPEYNCIEHHOM, II0 MHEHNMIO HEKOTOPBIX aMEPUKAHCKUX MUCCIEN0-
Bareneii, CIITA nmpourpsiBatoT Kutarto, Tak kak M/ -nHnnmarnBa He sIB/IA€TCSA MOMTHOLCH-
HOJI chOpPMUPOBAHHOI CTpaTeryell, B TO BpeMs Kak KuTait TpaTUT OrpOMHbIe CpeficTBa
Ha UCC/IefIOBAaHNA 1 pa3paboTKu B 910 obmactu u onepexxaer CIIIA B pasBepThiBaHNMM
CHCTeM MCKYCCTBEHHOTO MHTe/IeKTa B paMkax mporpaMmsl «Made in China 2025», Ha-
IpaB/IeHHON Ha IpeBpaiieHne Kutasa B rmo6anpbHOro Texnonorndeckoro mipepa (Rasser
2019).

B EBpormerickoM coio3e, B CBOIO O4epefib, TAK)Ke MPUHAT PAJ, IPOTPAMMHBIX JIOKY-
MEHTOB II0 PasBUTHIO ICKYCCTBEHHOIO MHTE/IIEKTa. IIpryemM aBTOpPbI €BPOIENCKIX JI0-
KyYMEHTOB aKIIeHTVPYIOT BHUMaHUe Ha HeOOXOAMMOCTI POPMIPOBAHNA STNIECKUX Ipa-
HUII ¥ y4eTe 3KOJIOTMYeCKUX MpobieM. B KOMIUIeKT 001eeBpOIeiCKMX TPOrpaMMHBIX
JIOKYMEHTOB MOTYT OBbITh BK/IIOUYEHBI: [leK/Iapalysa o COTpyAHNYEeCTBe B 006IacT! MCKYC-
crBeHHOro MHTeIekra oT 10.04.2018%, KomMioHnke «VICKYCCTBEHHBIT IHTEIIEKT ISt
EBpomnbi» o1 25.04.2018%, CornacoBaHHbII1 IJIaH 110 UCKYCCTBEHHOMY MHTe/UIEKTY «Made
in Europe» ot 07.12.20187, PyKoBOZCTBO 110 9TMKE /1A HaJleXKHOTO MICKYCCTBEHHOTO MH-
tertexta ot 08.04.20198, TlonmuTudeckue ¥ MHBECTULMOHHBIE PeKOMeHJauuy fijid Ha-
JIe)KHOTO MICKYCCTBEHHOTO MHTE/IEKTa OT 26.06.2019°.

Jexmapanus o cOTpygHMYECTBE B 00/IaCTY MICKYCCTBEHHOTO MHTE/UIEKTa (fanee —
Hexnapanus) mognucana 25 mpecTaBUTENSIMY €BPOIENICKUX CTPaH, B TOM YUCTIE TeX,
KOTOpBbIE He ABNAITCA 4ieHaMu EBpomneiickoro corosa, Hanpumep Hopserun. B [lexna-
paLuy Copiep>KaTcs MOMOXKEHMsI O Pa3BUTUM T€XHOJIOTHIT ¥ HEOOXOMMOCTH y4eTa CO-
IVIaTbHO-9KOHOMIYECKIUX M3MeHEeHNI, 0COOEHHO Ha PhIHKe TPY/ia, ITIOTPeOHOCTH B 06e-
CIIeYeHNN afleKBAaTHOI IIPAaBOBOIL U 9TNYECKOl 6a3bl, OCHOBAaHHOII Ha IIpaBax JINYHOCTU
u mpospavHocT. [ocymapcTBa, mognucasmme [leKmaparyo, JOroBapuBanTca paboraThb
HaJl MHTETPUPOBAHHBIM €BPOIECKMM ITO[IXO/IOM K PasBUTUIO MCKYCCTBEHHOTO MHTE-
JIEKTA, IIPOBOJA COIVIACOBAHHYIO HALIMOHA/IbHYIO IIOIMTHUKY B LI€/IAX IOBBIIIEHN KOHKY-

> EU Declaration of cooperation on Artificial Intelligence. [lara o6pauenus 10 stuBaps, 2020. https://
ec.europa.eu/jrc/communities/en/community/digitranscope/document/eu-declaration-cooperation-
artificial-intelligence.

¢ Communication Artificial Intelligence for Europe. [Jata o6pawenus 10 suBaps, 2020. https:/
ec.europa.eu/digital-single-market/en/news/communication-artificial-intelligence-europe.

7 Coordinated Plan on Artificial Intelligence. [lata o6pauenns 10 siBapsi, 2020. https://ec.europa.
eu/knowledge4policy/publication/coordinated-plan-artificial-intelligence-com2018-795-final_en.

8 FEthics guidelines for trustworthy Al Jlata obpawmesnns 10 suBaps, 2020. https://ec.europa.eu/
digital-single-market/en/news/ethics-guidelines-trustworthy-ai.

% Policy and investment recommendations for trustworthy Artificial Intelligence. [Jata o6pamjerust
10 siHBaps, 2020. https://ec.europa.eu/digital-single-market/en/news/policy-and-investment-recommen-
dations-trustworthy-artificial-intelligence.
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peHTOCIIOCcO6HOCTH EBporeiickoro corosa B 9Tol 0671acTH, Co37jaBas LEeHTPbI IM(POBBIX
VHHOBAINIT Ha o01eeBpoIeiickoM yposHe (Moltzau 2019).

B pmoxymeHTe «VICKycCTBEHHBINI MHTE/IEKT il EBpombl», KaKk UM B POCCUIICKOI
Crparerny, IpoBOLUTCA CpaBHEHME TeXHOJIOTMI UCKYCCTBEHHOTO MHTETIEKTa C 3JIeK-
TPUYECTBOM IIO BIMAHMIO Ha 9KOHOMMUKY U OOILeCTBO, TOBOPUTCA O PUCKE OTCTaBAHUA
ot koHKypeHToB (CIIIA 1 Kuras), 0 HeOOXOAMMOCTY B CO3[JAHNY €AVHOTO LU(PPOBOTO
PBbIHKA C OOIIVIMY IpaBU/IaMU 3alUTHI JAHHBIX U TPpeOOBaHMAMM IO Kubepbe3omacHo-
CTH, O IOATOTOBKE K MAaCIITAOHBIM COLMATbHO-9KOHOMIYECKM M3MEHEHUSM.

B CormacoBaHHOM I/IaHe 110 ICKYCCTBEHHOMY MHTeIeKTy «Made in Europe» cpenu
PYCKOB, CBA3aHHBIX C Pa3BUTHEM MICKYCCTBEHHOTO MHTENIEKTA, YKA3aHO HA U3MEHEH A
B COLIMATbHO-9KOHOMIYECKOII cdepe, B TOM 4MC/Ie PUCK MOTepU PaOOThI TPYAAIINMICA
BCJIEZICTBYE TTOBBILIEHMsI YPOBHS aBTOMATH3a1IMI, BO M30e>XKaHMe Yero IpefjlaraeTcs aH-
TPOIOLIEHTPUYHBIIA, T. €. Y€JIOBEKOOPMEHTMPOBAHHBII, TIOIXOJ, K Pa3BUTHUIO MICKYCCTBEH-
HOTO MHTEJITIEKTA.

B mae 2018 r. EBpomneiickas koMuccus co3jjana SKCIEePTHYIO IPYNITY 10 U3YYEHUIO
BVsTHMA 1M ppoBoli TpaHCchopManyy Ha peIHKM Tpyaa EBpomnerickoro corsa. JTorosbrit
OTYeT IO pe3y/lIbTaTaM paboThI SKCIEPTHOI TPYIIIBI OIyO/INKOBaH Ha calite EBpormeit-
ckoit kommccun 08.04.2019'°, B oTuere mpecTaBIeHbl pEKOMEHIALMN TI0 MUHUMU3ALUN
PVICKOB, B TOM YIICJIE:

— CO3[jaHMe JIMYHBIX YYETHBIX 3amlMceil pabOTHUKOB IO 00y4eHMIO I1M(POBBIM
HasbikaM (digital skills personal learning accounts), 4To MO3BOMUT OTpa>kaTbh
pe3y/IbTaThl MOTyYeHNsI PAOOTHIKAMY COOTBETCTBYIOIIMX HAaBBIKOB B TeYeHIE
BCell Kapbepbl, KOJIMYIECTBO YaCOB 00yUeHNs B TOLY, BbI/IelleHHbIE Ha 9TO Cpefi-
CTBAUT.JL;

— ajanTtaunus TPYAOBBIX OTHOLIEHWIT K HOBBIM PeaiysM B Lie/IsIX IpefoTBpalie-
HMSI PUCKOB JyIA 0€30IIaCHOCTY ¥ TUTHMEHBI TPY/a, TAKUX KaK Ipo0JIeMbl IICU-
XMYECKOTO 3[I0POBbsI U CTpecca, BO3HMKAIINe B pesyabrare 1ydpoBusanmn
¥l TIOBBILIEHHO} BOJIATWIBHOCTY B COBPEMEHHOM MMpe Tpyaa (IpoduiakTu-
JecKye IIPOrpaMMbl TOMOIIY PAOOTHMKAM OCPEACTBOM MHGOPMIPOBAHHOTO
AUCKypca U IpefoCTaB/IeHNs epCOHATN3NPOBAHHbBIX, 9KOHOMIYECKU 3P dek-
TUBHBIX pellleHIiT, OCHOBAHHBIX Ha TEXHOJIOTVIIX);

— BBIPAaBHUBAHUE PETYIMPOBAHNUA TPYHa B YCIOBUAX CTAHZAPTHON M HeCTaH-
DAPTHOM 3aHATOCTU: «HOBBIV COLIMA/IbHBIN KOHTPAKT» KaK MOJEPHM3ALV CO-
L[Ma/IbHON CTPYKTYPBI PPIHKOB TPyZia Yepe3 obecredeHne COLManbHOI 3aliiThl
ot 6e3paboTuIIbl, 60Ie3HEl U [PYTUX KUSHEHHBIX 00CTOATENbCTB HE3aBUCUMO
OT CTaTyca 3aHATOCTH, CO3TaHNUe «CTPAXOBKY OT HETIOTHOI 3aHATOCTI» U IIepe-
pacrpeniesieHie CTOMMOCTH I(POBBIX IIpaB, HAIpUMep, KOIfa HaHHbIE pac-
CMaTPUBAIOTCA KaK KAIUTAJL, TPYJ, WIN UHTE/UIeKTyaIbHast COOCTBEHHOCTD;

— aKTMBU3ALMs AMAIOTa COLMATbHBIX MAPTHEPOB, 0COOEHHO B cdepe TpyAa Ha
OCHOBe OHJIaH-TIIATOPM.

B nensx peanusanyy o0O11eeBpOIENiCKO CTPAaTeTUH 110 Pa3BUTHUIO UCKYCCTBEHHOTO
UHTe/IeKTa B 1ioHe 2018 1. Obl1a 3anyieHa nHTepHeT-I1atgopma Al Alliance, a B uroHe

10 Final report of the High-Level Expert Group on the Impact of the Digital Transformation on EU
Labour Markets. [lata obpauenns 10 suBaps, 2020. https://ec.europa.eu/digital-single-market/en/news/
policy-and-investment-recommendations-trustworthy-artificial-intelligence.
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2019 r. cocrosimach nepBas EBpomerickas accambmest Al Alliance, B xome Koropoit
00CY>KIa/INCh MEePCIEKTUBBI €BPOIEIICKOIL CTPATErNN 110 UCKYCCTBEHHOMY MHTEJUIEKTY,
ee BIMAHNE Ha 9KOHOMMKY 1 00IIeCTBO.

Ewe B ogHOM BoKyMeHTe — «OTBETCTBEHHOCTD 32 UCKYCCTBEHHBIN MHTEIEKT» !,
HOATOTOB/IEHHOM B HOs10pe 2019 T. 1y1s1 EBpomeiickoit KoMMUCCuy IPyIIION 9KCIIEPTOB MO
TEXHOJIOTYSIM, — YKa3bIBAaeTCs Ha HEOOXOMMOCTDb BHECEHMsI KOPPEKTHUB B PEKUMBI OT-
BETCTBEHHOCTH, yCTAHOBJIEHHbIE Ha ypOBHE EBpOIeNicKOro corsa 11 ero CTpaH-y4acTHUL]
B IIe/IIX MMHMMM3AIY PUCKOB OT UCIIO/Tb30BAHMA HOBBIX TEXHOIOTHIA.

Kurait, sanyctus B 2015 I. peanusanuio KOMIUIEKCHOI mporpaMmbl passutus KHP
«Made in China 2025», B utone 2017 . cfiean TO e caMOe B OTHOIICHUY MCKYCCTBEH-
HOTO MHTEJUIEKTa, ony0mmukoBas npuHsaThi [ocygapcrBenubiM coBetoM KHP ITnan pas-
BUTHsI UCKYCCTBEHHOTO VHTEJIEKTA CIeAyolero noxkonenus'? (nanee — Ilran KHP)
u opuimanbHO 0003HAYNMB PA3BUTIE UCKYCCTBEHHOTO MHTE/UIEKTA B KayecTBe HAlMO-
HasibHOTO Iproputeta. B nepsoit yactu Ilnana KHP «Crparerndeckas cutyauns» mnog-
YEpPKMBAETCH, YTO UCKYCCTBEHHBIN MHTENIEKT CTa/l HOBBIM IBUTATe/IeM 9KOHOMUIECKOTO
pasBUTHUA, €r0 pa3BuTHe OyieT CIOCOOCTBOBATh CO3aHNMIO HOBBIX TEXHO/IOTMUII, HOBBIX
IIPOAYKTOB, HOBBIX OTpAc/Iell MPOMBIIIEHHOCTY, BbI30OBET 3HAYMTE/IbHbIE M3MEHEHMA
B 9KOHOMIYECKOII CTPYKTYpe 06111eCTBa, IITyOOKO M3MEHUT IPONU3BOACTBO, 00pa3 >Kn3-
HU 1 006pa3 MpiuyieHus nogeit (a63. 3 4. 1). Ilnan KHP npencrasnser co6oit Haumo-
Ha/IbHYI0 CTpaTeruio, BK/IIOYAIOUIYIO pacliMpeHMe Hay4YHBIX JMCCIefOBaHMIl, pa3BUTHE
TaJIAHTOB, ITPOMBIILITICHHbIE IIPe0Opa3oBaHMsA, YCTAaHOB/IEHIE HOPMATUBOB, CTAHIAPTOB
U 3TUYECKMX HOPM, a TaKXKe pellleHle BOIPOCOB 6e30IacHOCTH. 3asiBIeHHas Le/b KIi-
TAJICKOJ CTPATeTrny — CHEeNATh CTPAHY MUPOBBIM JIUAEPOM B 00/IACTY MICKYCCTBEHHOTO
nurewiekta K 2030 r. B [Tnane KHP Boiienens! Tpu arana ero peanusanun: 1) sanarue
KOHKYPEHTOCIIOCOOHOIT 1osuumu B chepe MCKYCCTBEHHOTO MHTEIEKTa Ha MMPOBOM
pbIHKe (BBIPOBHATH NOTeHIuan Kuras ¢ OCHOBHBIMU KOHKypeHTamn) k 2020 r.; 2) mo-
CTVDKEHNE IIPOPBIBAa B TEOPUM MCKYCCTBEHHOTO MHTEJIEKTA U €T0 NPMMEHEHUN B pas-
JINYHBIX CeKTOpaxX 9KOHOMMKM K 2025 r.; 3) rmobanpHOe nmupepctBo Kutas B 9KOHOMUKe
MCKYCCTBEHHOTO MHTEJIIEKTA M CBA3AHHBIX C HMM TeXHonorusAx kK 2030 r. Jlo HefaBHETO
BpemeHu Kurail BOCIpMHIMAJICA KaK CTpaHa, UTHOPUPYIOIIas MHOTHE 9TUYeCcKue Ipo-
671eMbl B 00/1aCTU UCKYCCTBEHHOTO MHTE/IEKTa, HO B 2018 1. Kuraiickoii acconyanmm mc-
kyccrBenHoro nHTe/tekta (Chinese Association for Artificial Intelligence, CAAI) 65110
HOpYy4YeHO pa3paboTaTh TMYECKNe PYKOBOAALE NpUHImIL o VIV B cooTBeTcTBMM
C I7T0OA/IbHBIMM TeHIeHIMAMMU. TeM He MeHee OrpaHMYeHMsAM 3TUYeCcKoro IiaHa B Kurae
IIpUJAeTCsl MEHbIIE 3HAYEHNA: HallpuMep, puMeHeHne KnuraeM TeXHOMIOIuI paco3Ha-
BaHMA /INL] B O0I[eCTBEHHBIX IPOCTPAHCTBAX BOCIPUHIIMAETCS €BPOIIeIICKIMI CCTIEN0-
BaTe/sIMU KaK HapylleHye rpas denoseka (Adamczyk 2019).

Munnucrepctso Hayku u texHonoruit KHP u crenmanpHo co3fganHoe YmpasieHMe
o npopsyokeHuto [Inana KHP oTBedaroT 3a peanmsannio ¥ KOOPAMHALMIO IPOEKTOB,
CBAA3aHHBIX C MCKYCCTBEHHBIM MHTEIIEKTOM, B OCHOBHOM OCYIECTBJIIeMbIX 33 CUeT
roCynapCcTBeHHBIX cyOcupuii. B Mae 2019 1. ony6nukoBaHbl [IeKMHCKME TIPYHIIAIIBL MC-

I Liability for Artificial Intelligence. Jlara o6pamenus 10 simBaps, 2020. https://ec.europa.eu/
transparency/regexpert/index.cfm?do=groupDetail. groupMeetingDoc&docid=36608.

12 New Generation of Artificial Intelligence Development Plan. [lara o6pamenus 10 susaps, 2020.
https://flia.org/notice-state-council-issuing-new-generation-artificial-intelligence-development-plan.
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KYyCCTBEHHOTO I/IHT€TUI€KT€[13, CO3JaHHbIC KOEU'H/I].H/IC]?I C yJacTueM ITexmHCKO aKaJgeMUM

MCKyccTBeHHOro nHTenekTa (Beijing Academy of Artificial Intelligence, BAAI), ITexun-
CKOTO YHMBEpCUTETa, YHUBepcuTeTa llmuxya, VIHCTHTYTa aBTOMaTtn3auym u VIHCTUTYTa
BBIYNMCAUTENbHBIX TeXHomornit Kuraitckoin akageMun HayK, IIPOMbILIIEHHO JIUTU Al
komnanuit Baidu, Alibaba u ap. [TpuHINIIB TPUSBIBAIOT K «CO3/IaHNIO YETTOBEYECKOTO CO-
ob1ecTBa ¢ 00IMM OyAyLINM 1 peanusaruy M0/Ie3HOTO I 4eJI0BeYeCTBa Y IIPUPOJIbI
MCKYCCTBEHHOTO VIHTE/VIEKTa» ¥ BKJIIOYAIOT B YNC/Ie NPOYNX: CIY)KEHIEe YeTTOBEYeCKIM
LIEHHOCTSIM, TaKUM KaK HeIIPMKOCHOBEHHOCTb YaCTHOI XM3HM, JOCTOMHCTBO 1 CBOOOJA,
MOCTOSTHHOE BHUMaHIe K 6€30I1aCHOCTY MCKYCCTBEHHOTO MHTE/IEKTa, NHK/TI03MIBHOCTD,
OTKPBITOCTb, NOJfIePKKA MEX/JYHAPOTHOTO COTPYAHIYECTBA 1 IOJITOCPOYHOE IIJITAHUPO-
BaHINe.

MeXnyHapogHOe B3aMMOJENICTBME ABNAETCA OJHUM U3 BOKHEMIINX ITOIOXKEHMIA
KO U3 PacCMOTPEHHBIX BBILIE CTPATETUI Pa3BUTUA UCKYCCTBEHHOTO MHTETIEK-
Ta. Takoe B3auMofieiicTBUe peanusyeTcA Ha npakTuke. Hampumep, B mae 2019 r. mo-
ABWICA TIEPBBIN MEXIIPaBUTEIbCTBEHHDBIN CTaHJAPT IO MICKYCCTBEHHOMY MHTETUIEKTY,
BK/IIOYAIONIUII TIATh B3aMIMOJOIOHAEMbIX IIPUHIIUIIOB U IIATh peKOMeHJaluil Haluo-
Ha/JIbHbIM TIPAaBUTENbCTBAM, B BUfle PeKoMeHpaLmii MO0 MCKYCCTBEHHOMY MHTENIEKTY
OpraHnsanuy 5KOHOMUYECKOTO COTpyAHUYecTBa U pasButus'f. Unenamu Opranmsa-
LM SKOHOMMYECKOTO COTPYNHMYECTBA U PA3BUTHA ABIAITCA 36 TOCYJapCTB, BKII0Yasd
CTpaHbl — y4acTHUIBI EBpormerickoro corsa, CIIIA, Kanany, ABcTpamuio u T. 1. B utone
2019 r. crpansl — yuactHuLb G20 («bompioit ABagIaTKM») TOXKe Of0OPUIN IPUHLIMAIIBL
Pa3BUTKA MCKYCCTBEHHOTO MHTEN/IEKTa, B3AThle U3 PekoMeHmaumil 1Mo MCKYCCTBEHHO-
My nHTe/UIeKTy OpraHnsanyuy S5KOHOMIYECKOTO COTPyAHMYecTBa 1 passutus'®. Cpenu
crpad — yuactHul G20: Poccus, CIIA, Kuraii, lepmanns, @pannus, Vramms, Bennko-
Opurannsa, Ascrpamus, Kanaga, Snonns u gp. B uToroBom foKymMeHTe BCTpedy MUHM-
CTPOB 9KOHOMMKM CTpaH — y4acTHuL G20 3apUKCHpOBaHO ITpU3HAHME HEOOXOANMOCTI
AHTPONOLEHTPUYHOCTU B Pa3BUTHUM MICKYCCTBEHHOTO MHTEN/IEKTA 1 y4eTa PUCKOB BO3-
HYKHOBEHVSI HOBBIX COLIMA/IBHBIX IIP00JIeM, B TOM 4MC/Ie M3MEHeHMII Ha pbIHKe Tpyaa
(mm. 19 joxkymeHTa).

2.3. Brusnue na cpepy mpyoa

BHezipeHVe HOBBIX TEXHO/IOTUII MeHSET COBPEMEHHOE IMPOM3BOCTBO, CPepy yCIyr
U CENIbCKOE X03AVICTBO: KOMIIBIOTEPHBIE IIPOTrPAMMBI U IIPOMBIIITIEHHBIE POOOTHI BBIIIOTI-
HAIOT 9aCTh pabOTBHI, KOTOPYIO paHee BBIIIOHSIN COTPYAHUKY, KOJUTAOOPAaTUBHBIE U Cep-
BJUCHBIE POOOTHI PYHKIVIOHMPYIOT B HEIIOCPECTBEHHOM KOHTAKTe C IIogbMI. [Iporuosu-
pyeMoe 9KCIIepTaMyl Pa3BUTIE UCKYCCTBEHHOTO MHTE/UIEKTA B O/IVDKATIIINe TOIbI YCY/IUT
ero BIVsIHMeE Ha cepy Tpyna. Tak, 10 MHEHNIO aHAJIUTUKOB BeAYILIell KOHCAITVHIOBO
kommaHuy McKinsey, pasBuTie MCKyCCTBEHHOTO MHTE/IIEKTA CETONHA AB/AETCA OTHON
U3 OIIpefe/sIoIMX OV3HeC-BO3MOXXHOCTEN JIsI /IMJIePOB, BBIUIPAIOT Te IPEAIIPYHIMATE-

13 Beijing Al Principles. [lara o6pamenus 10 suBaps, 2020. https://www.baai.ac.cn/blog/beijing-ai-
principles.

4 OECD Council Recommendation on Artificial Intelligence. [lata o6pamenns 10 suBaps, 2020.
https://legalinstruments.oecd.org/en/instruments/ OECD-LEGAL-0449.

15 G20 Ministerial Statement on Trade and Digital Economy. Jlara o6pamenus 10 siupapst, 2020.
https://www.mofa.go.jp/files/000486596.pdf.
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/M, KOTOPbIE CMOTYT KOHKYPUPOBATh B «3II0XY HAHHBIX», T€, YbJ PAOOTHUKI CMOTYT 3¢-
(beKTUBHO MCII0/IB30BATh MICKYCCTBEHHbIIT MHTEIEKT, B M/jeaie — OpraHM3aris JO/DKHA
OBIT MTOTTHOCTHI0 OCHOBAHA Ha MICKYCCTBEHHOM MHTE/UIEKTE U TIOCTOSIHHO Pa3BUBAThCS,
4TOOBI OBITD TMAEPOM B KOHKYpeHTHOIT 60pbbe (Brown et al. 2019).

Yr10o6bI MOHATH, KaKye MPoOIeMbl BOSHUKAIOT BCIEACTBIE BHEPEHMS NCKYCCTBEH-
HOTO MHTe//IEKTa B 00/1aCTh HAEMHOTO TPYAQ, 0OPATUMCS K TPY/AaM YYeHBIX-9KOHOMM-
CTOB. VIccmenoBanms MOKA3bIBAIOT, YTO Pa3BUTHME TEXHOMIOTUI 3HAYNTEIBHO OIEPeXaeT
pasBUTIE TPYAOBBIX PECYPCOB U BEJET K POCTY HEPABEHCTBA B OOI[ECTBE; CTATUCTIYE-
CKIe TaHHble MMOATBEP)KAAIOT, YTO HOCIe BTOpOit MUPOBOI BOVHBI ZO/S B JOXOfAX OT
IIPOM3BOJCTBA, KOTOPYIO IOMy4aloT paboTHUKY, cHIbKaercs (Korinek 2019, 1).

Ha T0, 9TO MHOTME PaGOTHMKY HU3KOI KBa/MUUKALMN B HEJAIEKON IepPCIIeKTH-
Be HOTEPSIIOT paboTy, YKa3bIBAIOT KAaK €BPOIEIICKIe, TAK U aMepUKaHCKIe MCCIefoBaTe-
M, IPU3HABASI, YTO MCIIONb30BaHME POOOTOTEXHNKI HA IIPOM3BOACTBE YK€ COKPATUIIO
JIOTIIO 3aHATOCTY CPeiyt HUSKOKBAMM(UIMPOBAHHBIX pabOoTHNKOB. KoMIaHUy MOTyT mc-
[0/1b30BaTh pOOOTOB HAPSAY C PAOOTHMKAMY, CHVDKEHE [jeH Ha pOOOTOTEXHIKY YBeIM-
4MBaeT ee UCIOIb30BaHIE, O YeM CBU/ETENbCTBYIOT JaHHBIE OTYETOB MeXTyHapOgHOII
benepaunyu po6OTOTEXHNKY 32 IPEABIAYIINE TOABI®, @ TAaK)Ke pe3y/IbTaThl HAYIHBIX UC-
cnemosanmit (Graetz, Michaels 2018, 3).

Kaxxpast mpomcxopuBiasi paHee MPOMBIIIIEHHAS PEBOJIOLVS JIMINANA YacTh pa-
OGOTHUKOB KOHKPETHBIX pab04Mx MeCT, HO 9KOHOMIKaA CO3/IaBaia HOBbIe paboyne MecTa,
CTUMYIMPOBAJIa IepeMelieHNe Ha HUX JINL, 3a/jeiiCTBOBAHHBIX B chepe HaeMHOro Tpy-
fia, ¥ BBIBOAM/IA Ha 6OJiee BBICOKMII YpPOBEHDb OIUIAThl TpyAa. Ecim meprox ajanranmu
K MI3MEHEHVSIM 3aHMMasI 60/Ibllle BpEMEHH, TO 110 KpailHeil Mepe eT! 9TUX PabOTHIUKOB
HaXOfW/IM HOCTOVHYI0 paboTy, YTO MO3BOMSANO SKOHOMICTAM 3asB/IATH: TEXHUYECKUIT
[pOrpecc OHO3HAYHO IO7Ie3€eH il PaOOTHUKOB. 3a TOCTIeHIE NeCATUIETUS peaTbHas
3apruiata paGOTHUKOB, He 00/Ia/IAI0I[MX BBICOKO KBaMM(pUKAIVEN, B PA3BUTBIX CTPaHaX
CHIDKAETCsI, TaK KaK 9KOHOMMKE HY>KHO BCe MeHbIlle HeKBanmupuImpoBaHHON pabodeit
CUJIBL

TexHOMOrMYeCKIe MHHOBALMY, KOTOPbIE CHIDKAIOT 3aTPAThI 38 CYET aBTOMATU3ALINI
pr,ua, yMeHbIHaIOT HOTpe6HOCTb B pa6OTHMKaX, B TO BpeMH KaK CO3JaHVi€ HOBbIX HpO-
IYKTOB, CHOCOOHBIX Y[JOBIETBOPUTb paHee HEM3BECTHbIE MOTPEOHOCTH, YBEMNINBAET,
HO OCOOEHHOCTHIO HOBOI BOJIHBI TEXHOTOIMYECKOTO MpOrpecca siBAsAeTcst HupoBm-
3a1ysi, aKIeHT fleflaeTcsi Ha MHGOPMAIIOHHBIE TOBAPHI, [IOC/Ie CO3[JAHMsI KOTOPBIX MX
MacTabyupoBaHe He TpebyeT 3HAINTETBHBIX U3[IEPXKEK, a B KoMmaHusx IT-cekropa, nx
[POJAIINX, HEPENKO paboTaeT HeOOMbIIOE KOMNIECTBO BBICOKOKBAMNPUIIMPOBAHHBIX
PabOTHUKOB.

Kpowme Toro, Kak OTMe4aeT MCCIefoBaTenb-9KOHOMIUCT 13 YHUBepcuTeTa Bupmxu-
Hyn A. KopuHek, C1CTeMBI ICKYCCTBEHHOTO MHTETIEKTa CETOJHS UTPAIOT BAXXHYIO POTIb
B 9KOHOMMKE, YIACTBYsI B IPUHSITUY PA3IMIHBIX peLIeHNit: 0TOOp comckaTesneit Ha pabo-
que Mmecra, peHIeHI/IH 0 HPCHOCTaBHeHI/H/I er,T_U/ITOB nT.Oo. C TOYKU 3peHI/IH 3KOHOMUKU
KaK JIIO[M, TaK U CUCTEMbI ICKYCCTBEHHOTO MHTE/UIEKTa — 9TO 0OBEKTHI, 0OMajaroie

16 Executive Summary World Robotics 2019. Industrial Robots. International Federation of Robot-
ics. lara obpamennsa 13 Hoa6ps, 2021. https://ifr.org/downloads/press2018/Executive%20Summary%20
WR%202019%20Industrial%20Robots.pdf; Executive Summary World Robotics 2019. Industrial Ro-
bots. International Federation of Robotics. Jara o6parenus 13 Hosi6ps1, 2021. https://ifr.org/downloads/
press2018/Executive_Summary_WR_2018_Industrial_Robots.pdf.
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OIpefe/IeHHbIMI 6a30BbIMI 9KOHOMUYECKIMI CBOVICTBAMI; B IIEPBYIO OYepe/ib, OHM I10-
IJIOIIAIOT OTPaHMYEHHbIE PeCYPCHL: JIIOAM — MUTAHNUE, MAIIVHBI — 3JIEKTPUIECTBO U JIp.
O6a Tnma 06'beKTOB IPENOCTABIIAIOT CBOY YCTYIY 9KOHOMUKE — Ye/IOBEYeCKIIT TPY/ MIN
MAIIVHHBIA TPYJ, 1 062 OHM CIeAYIOT OIpefie/IeHHbIM 3aKOHaM Pa3BUTHA. [I0CKOMBKY
HACTyIIaeT eprof, KOTZIa CUCTEMBI MICKYCCTBEHHOTO MHTE/IEKTa Bce 60s1ee PeBOCXOASAT
BO3MOXKHOCTI JIIOfieli B pasHbIX 00/1aCTAX, KOHKYPeHIV 3a fepUIMTHBIe pecypcsl OyaeT
Pa3bIrPbIBATbCA MEXAY MIOABMI U MCKYCCTBEHHBIM MHTEUIEKTOM. COBpeMeHHbIE BbI-
COKOTEXHOJIOTMYHbIe KOPIIOPALM IOIVIOMIAI0T BO3PACTAOIIYI0 HOII0 S9KOHOMUYECKUX
pecypcoB (4emoBedecKmit TPy, ChIpbe, STeKTPUIECTBO), YMHOXKAsI CBOJ KamnUTal. XOTs
YCTIOBHO OHU NIPUHAJJIEXAT JTIOAAM, (PaKTUUeCKNUT YPOBEHb KOHTPOJIA CO CTOPOHBI MX
BJIaJIe/IbLIEB Y>Ke 3HAYMTETbHO OTPaHNYeH, IIOCKO/IBKY CUCTEMbI ICKYCCTBEHHOTO MHTE/I-
JIeKTa TIOJTy4aloT BCe OOJIBIIYI0 aBTOHOMMIO, U BOIIPOC «KTO BJIajleeT MHTE/IeKTYa/IbHbI-
MM MalIMHaMM WIN aITOPUTMaMI» TepsieT 3Ha4eHue, TaK Kak BaafieHue 6e3 KOHTPOss
6eCCMBIC/IEHHO, pealibHbIMI X03s€BaMI ITOCTYIATeIbHO CTAHOBSATCS CaMU aITOPUTMBI
(Korinek 2019, 7).

ITo muenno uccnenosarens us Crandoppaa M. Be66a, TeXHOMOINN UCKYCCTBEHHO-
O MHTE/UIEKTA JO/DKHBI BBI3bIBATh HaOOIblIIee 6eCIIOKOICTBO B CBA3M C MU3MEHEHUAMMI
Ha pBIHKe TPpyAa. ABTOMaTM3alys IPOM3BOACTBA MEHsET CIIPOC Ha pabouyio cuy. Ilo
Mepe yBelM4eHNs IIPOU3BOAUTEIBHOCTY MAIVH CIPOC paboToaTeelt Ha pabOTHUKOB
OyzeT yMeHbIaThcs. IIoMMMO aBTOMATU3alMU CYLIECTBYIOLINX 3a/iad, TeXHOTIOTUA UC-
KYCCTBEHHOTO MHTE//IEKTa MOTYT CO3[jaBaTh COBEPIIIEHHO HOBbIe 3afaun. Ecim paborsl,
BBIIIO/IHEHVE KOTOPBIX BO3MOXKHO JIMIIaMM HU3KOI KBa/muukaimm, 60sblie IogBepKe-
HBI BO3/IEIICTBIIO POOOTOB, Ipodeccu, Tpebyrolne CpefHero ypoBHs KBanupuKaumm,
6o/1ee MofIBEep)KEHbI 3aMeHe IPOrpaMMHBIM obecIiedeHreM, To Ipodeccun, Tpebdyroue
BBICOKOTO YPOBHsI KBaMU(pUKAINY, TOANAAAIOT IO HAMOO/IbIINIT PUCK 3aMeHBI Pa3BUBa-
IOLIMMCS UICKYCCTBEHHBIM MHTE/UIEKTOM. B OT/IMuNe 0T KOMITBIOTEPHBIX IIPOTPaMM 1 PO-
00TOTEeXHMKH, ICKYCCTBEHHDIIT MIHTE/UIEKT HAIIPABJIeH Ha pellleHe CIOKHBIX 3a/1ad, YTO
MOB/MsIET HA 3aHATOCTD BHICOKOKBaMMpUIMPpOoBaHHBIX paboTHuKOB (Webb 2019, 46).

B coBmectHOM nccnenoBanuu A.KopuHeka u nmaypeara HobeneBckoit mpemun 1mo
akoHoMuke 2001 r. mpodeccopa Konymbuiickoro yunsepcurera k. Crurania nogdgep-
KIBAETCS, YTO TPYJ, /IIOfieil BIIOJIHE MOXKET CTAaTh B IPMHIINIIE HEAKTyaIbHbIM Ha PbIH-
Ke Tpysa depe3 Heckonbko pecsatunernit (Korinek, Stiglitz 2019, 351). VccnegoBarenn
13 MaccavyyceTckoro TexHonormdeckoro uHctutyTa . Aitcemorny u I1. Pectpeno pas-
eS0T MX OIACeHMsI U IPUAEP)KMBAIOTCS MHEHMS, YTO MCKYCCTBEHHBII IHTE/IEKT, 5B-
JIAACh OFHOI U3 HambosIee MepCIeKTUBHBIX TPYIII TEeXHOIOTHIl, KOTOpbIe B HACTOsLIee
BpeMs pa3pabaThIBAIOTCSA U BHEAPSIOTCS, MOXKET KaK aBTOMAaTU3MPOBATh 3a/ja4l, paHee
BBITIOTHABINNECS YeTOBEKOM, TaK U CO3[jaBaThb HOBbIE BUJBI [IEATETbHOCTY, B KOTOPBIX
JIIOAM CMOTYT IPOAYKTUBHO paboTaTb, HO pealn30BaHHBIE TEXHOMIOTUYECKUEe U3MEHe-
HIA celf4ac CMellleHbl B CTOPOHY aBroMatusanuu. [TocieacTBueM Takoro Bei6opa cramm
CTarHaLus CIpoca Ha pabodylo CUIY, CHIDKEeHNe Jomu pabodeil CUIbl B HALMOHAIbBHOM
JI0XOfie, POCT HepaBeHCTBA U 3aMefl/IeHNe POCTa IPOU3BOAUTENbHOCTH. [IprucyTCTBYyIO-
jasi TeHAEHIMs PasBUTUA VICKYCCTBEHHOTO MHTE/UIEKTA B HAIIPaB/ICHUM HajIbHeiIeit
aBTOMATM3ALMM MOXKeT 03HAYaTh yITyIleHIie BOSMOXXHOCTI CO3/IaHMs aHTPOIOL,eHTPUY-
HOTO MCKYCCTBEHHOTO MHTEJUIEKTA, UCIIONb30BaHMe KOTOPOTO MPUBE/IO Obl K MO3UTHB-
HBIM COLMaNbHBIM pesynbpraTaM (Acemoglu, Restrepo 2019, 3).
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TpapgyLMOHHBI MOAXOM, KaK B IONY/IAPHBIX IMCKYCCUAX, TaK ¥ B HAYYHBIX TPyHaxX
IpeAIoaraeT, 4YTo n0boe M3MEHeHNUe, KOTOpOe YBeIMYMBaeT IPOM3BOAUTENIBHOCTD
TPyZia, MMeeT TeHJEHINMIO CTUMYIMPOBATh CIPOC Ha pabodylo CUITy 1, C/IeflOBATeIbHO,
HOBBIIIATD 3aHATOCTDb U 3apabOTHYIO IUIaTy. VI3MeHeHNs B OJTHOM CEKTOpe S9KOHOMMKI
MOTYT IPUBECTH K IOTepe pabOTHl B 9TOM CEKTOpPe, HO JIpyIue CeKTOpPbl OYAyT pas3Bu-
BaTbCs M CIIOCOOCTBOBATH 00IEMy POCTY 3aHATOCTU ¥ 3apaboTHOI matel. [Tpu TakoM
HOAIXOfie 9KOHOMMYECKOe B/INAHNE HOBBIX TEXHOIOIUII — 3TO obecredeHe BO3MOXKHO-
CTH JyIs1 TPYAA cTaTh 60JIee MPOAYKTUBHBIM IIPAKTUYECKM BO BCeX BUIAX AEATETbHOCTIL.
ITo muenuto [I. Aticemorny u I1. Pectpeno, pearbHOCTb COBpeMEHHBIX TEXHOMOTUYECKIX
V3MEHEHMIT HeCKOJIbKO VHasA: MHOTVE HOBbIe TEXHOJIOTMU He IOBBIIIAIOT IIPOM3BOIM-
TEIIbHOCTb TPY/Q, a ABHO HAIIpaBJIeHBbl HA 3aMeHY JIOfieil Oojee flelIeBbIM KalUTaToM
(MamyHaMn). TeXHOTOTMY aBTOMATU3aLMI COKPAIIAIOT TPYA03aTPaThl I MOT'YT CHUSUTD
o061t cripoc Ha pabodylo CUITy, BBITECHAS PAOOTHMKOB U3 Cepbl peanns3alnun 3ajad,
KOTOpbIe OHM paHee BBLIIOTHSIN. ABTOMATH3alMs BCera YMEHbIIAeT JOMI0 TPy/a B 10-
6aB/IEHHOII CTOMMOCTY; TAKM 00Pa3oM, B 3IIOXY OBICTPOIT aBTOMATH3ALINY TTOTIOXKEHNEe
paboueit CUIbl YXYAIINTCS, CIIPOC HA Hee Oy/ieT CHIDKAThCS, 9TO Y>Ke XOPOLIO BUIHO Ha
IpuMepe TeXHOJIOTUI MCIOMb30BAHNUA MIPOMBIIITIEHHBIX po6oToB (Acemoglu, Restrepo
2019, 3).

BonbmmHCTBO paspaboTYNKOB B 00/1aCTV ICKYCCTBEHHOTO MHTE/IEKTA U 9KOHOMM-
CTOB, aHA/IM3UPYIOLINX CUTYALVIO B IIPOM3BOACTBE, TOBOPSAT 00 YCTONYMBOI TeHAEHINN
K JjaJibHelIIeMy paclIMpPeHI0 KPyTa BBIIIONHAEMBIX UCKYCCTBEHHDBIM MHTENIEKTOM 3a-
na4. I[Iporuosupyemble OCTEACTBYSA AJIs pabodeil CUIbI BBIIISAAAT HeyTeIINTe/IbHbIMIL:
CHIDKeHMe [0/ paboderi CHIIBI U YBelIn4eH)e HepaBeHCTBA IOXO/IOB, YTO CO3/JacT 3Ha-
YMTeTbHBIE COLMAIbHBIE IPOOIeMBl, BbI3BaHHBIE Oe3paboTuIIell 1 COKpallleHyeM OIlIa-
TBI TpyAa. O6 3TOM TOBOPUTCA M B JOK/IAaJIe, IIOATOTOBIEHHOM B 2019 T. MeX/VICIIUIIIN-
HapHOJ IPYIIION MUccnefoBareneit insa MaccauyceTCKOro TEXHOIOTMYECKOTO MHCTUTYTa
(Autor, Mindell, Reynolds 2019). Llenb aBTOpoB fOK/Iaia — MOHATD TO, YTO IIPOUCXORUT
CErofH:A M K YeMY 3TO IIPUBEMET B CIeAYoLeM JecATiIeTrn. [1o 3aKII09eHII0 MCCIeno-
BaTeJIell, IIPOTHO3bI O 3aMeHe PAaOOTHNMKOB MCKYCCTBEHHBIM VHTETIEKTOM MOTYT OBITDH
U3/IMIIHEe MPAYyHbIMU, HO OHM OTPAKAIOT CyTb IpoOmeMbl. XOTs B HacTosllee BpeMs
IIPOMBIIIEHHO PasBUTHII MU II€PEXMBAET POCT 3aHATOCTHU U OXKUAACTCS, 9TO B CTIEAY-
IollMe 1B IeCATUIETVS B Pa3BUTBIX CTpaHaX OKa>KeTCs OOIblile BaKaHCHUIL, 4eM paboT-
HVIKOB, CIIOCOOHBIX 3aIIO/THUTD VX, UCKYCCTBEHHBII MHTE/IEKT U poOOTOTeXHNKA OyAyT
UTPAThb YBEIMYMBAIOLIYIOCS PO/Ib B yCTpaHEeHUM 9THX Ipobenos. Kpome Toro, mpopomxa-
eTCcs MOMAPU3ALNA 3aHATOCTU: TEXHOJIOTUY MEHSIOT pasjieNieHNe TPy#a MeX/Y IIbMI
Y MaIlllTHAMM, YCUIMBAs TeHAEHINIO 110 BBITECHEHUIO PAOOTHUKOB CPEJHETO 3BEHa, BbI-
HOMHAIMNX PYTHHHBbIE KoauduIpyeMble 3aiadit. ITO yyKe IIPUBENO K KOHIIEHTpaIn
BO3HATPaXK/IeHNs Ha PbIHKe TPYAa Cpefy Hanbosiee KBaIM(pUIPOBAHHBIX U BHICOKOOO-
Pa30BaHHBIX pabOOTHMKOB, 00€CIIeHNB 3HAYNTENTbHYIO YaCTh OCTaBIIelCA paboThl. [lab-
Hejllllee pasBUTHE TEXHOJOTUII VICKYCCTBEHHOTO VHTEJUIEKTA BBI3OBET JIONOHNUTENIb-
HOe BBITeCHEeHNe YacTV pabOTHMKOB CpefiHeil KBami@UKanyum co CBOMX PabOUYMX MeCT.
IToxa, B OT/IMYMe OT KOMIBIOTEPHOTO codTa, poOOTHI TOpas3ao MeHee pacIpOCTPAHEHbI
Ha IIPOM3BOACTBE U B chpepe YC/IyT, OHM 3HAUNTEIBHO JOPOXKE M C/IOKHBI /I MIHTETpa-
LUV B IPOM3BOJCTBEHHYIO CPeNy, IO3TOMY KOMIIAHIY CTapaOTCs 3aII0/IHUTh BaKaHCUI
paboTHMKaMM, HO HeXBaTKa CIIELMaNNCTOB U yHelleBIeHre poOOTOTeXHNKI IIPU OfTHO-
BpPEeMEHHOM IIOBBILIEHNN €€ MIOTeHIMajIa CKOPPEKTUPYIOT CUTYALIO He B II0/Ib3Y PaboT-
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HUKOB. [lepcrekTBHBIE TPO6IEMbI PIHKA TPY/A, 10 MHEHVIO aBTOPOB JIOK/Iafia, OymyT
CBsI3aHbI He TO/IBKO C 3aHATOCTDIO, HO ¥ C MI3MEHEHMeM YC/IOBUIL TPy/a.

Jpyras rpynma mccnegoBarenell, TakKe CBA3aHHBIX ¢ MaccauyyceTCKUMM TeXHOJIO-
TMYeCKUM MHCTUTYTOM, HOJYEpPKUBAET, YTO COBPEMEHHbIE BO3MOXKHOCTU MAIIVHHOTO
obyuenusi (machine learning) mo3Bo/isAIOT co3aBaTh 3HAUYUTENBHYI0 SKOHOMMUYECKYIO
LIEHHOCTD, C/Ie[ICTBIMEM 9TOTO B OJIVDKAIIIINe TOBI CTAHYT Cepbe3Hble Mpeobpa3oBaHms
IPaKTUYECKN BO BCEX OTPAC/IAX SKOHOMMKM ¥ BO MHOIMX npodeccrsax. Jlaxke ecu pednb
He UJieT O IOJTHOI aBTOMATM3alyy pabodnx MecT, HeOOXO/VIMO YYUTBIBATb U3MEHEHNe
Kpyra 3ajjad pabOTHUKOB ¥ IOTPEOHOCTb B PEMH>KMHYPIHTE ITPOM3BOCTBEHHOI CPefibl
(Brynjolfsson, Mitchell, Rock 2018, 44). MammnHHOe 00y4eHe O3BOJISIET HEIIPOCETIM
caMo0o0yJaThbCs, yry4dias ce6s U BBIXOAA 3a IPefieibl IIepBOHAYATbHOTO IIPOrPaMMIpPO-
BaHMA. [IpUMEHNUTENIBHO K TPYAOBBIM OTHOIICHUAM HEOOXOMMO IIOHMMATh, YTO CAMOO-
Oy4aroIasncs MHTe/UIEKTYaIbHasA CUCTeMA «MCIOIb3yeT MHTE/IEKTYa/IbHYI0 aHATUTUKY
B CBOEJI IIOCTOSIHHO pacTyliell HelIPOHHOII ceTt, paboTas ¢ nHpOpMalimeil, OTCIIeXNBas
ee M3MEeHeHNs, YTO IO3BOJIAET NPeBUIETD IIOCTIeA Yol e IIaru COTPyAHMKA mn pabo-
TOJaTesI»,  OTCYTCTBIE PETYIMPOBAH YBEINYMNBAET PUCK HEONMATONPUATHBIX TOCIIEN-
cTBUIT onTyMM3anuu pabodeit cunel (Gay, Kagan 2018, 201).

Eme opun fokmaj, nogrorosneHHslil B 2019 r. rpynmoi uccneposareneit us Horo-
VopKCKOTO YyHMBEPCUTETA, KACAeTCs BEPOATHBIX COL[UATIBHBIX TOC/IECTBUIl Pa3BUTUA
MICKYCCTBEHHOTO MHTe/IeKTa. B paboTe copepkarcst peKOMeHJalny 0 HeoOX0AUMOCTI
YCTAQHOBJIEHNUA ITIPaBOBBIX OTPAaHMYEHMII IO MCIIONb30BAHMIO MCKYCCTBEHHOTO MHTeEI-
JIeKTa IpY NPUHATUM PElIeHNI], BIUAOMINX Ha XXI3HD /Tofell. Peub ujer, B 4aCTHOCTH,
O TIpYMeHEeHNN TeXHOJIOTUII PacIIO3HaBaHMA SMOLIMNIA, TICUXNYECKOTO 3T0POBbA U JPYTUX
BHYTPEHHMX COCTOSIHUII IIPU OIPOCe COMCKaTesnell paboTbl. ABTOPBI JOK/Iala KOHCTA-
TUPYIOT, YTO JMICHO/Ib30BaHNe MCKYCCTBEHHOTO MHTE/IEKTa He MCKIIYaeT AVCKPUMMI-
HaLMy, 3aTO YCWIMBAET AMCOANAHC B COOTHOIICHNN CUIT «paboToaTe/Ib — PabOTHUK».
PacteT mona paboTomaTerneit, MoMaraIMXcsa Ha CUCTEMBI ICKYCCTBEHHOTO MHTE/IIEKTa
B yIpaBjleHMM pabOTHMKaMI ¥ olpefeneHnu paboueit Harpysku. Hanpumep, Amazon
VICIIO/Ib3yeT MHTEUIEKTYa/IbHYIO CUCTeMY, KOTOpasl yCTaHaB/IMBALT /IS COTPYLHUKOB Iie-
JIeBble IIOKa3aTe/) IPOM3BOANUTEIbHOCTY, PACCYNThIBAEMble aBTOMATUYECKI U IOCTOSH-
HO MeHsomuecs. [Ipy HeBBINOMTHEHNY HOPM BBIPAOOTKY K paOOTHMKAM IPUMEHAIOTCA
AVCLIUIUIMHAPHBIE Mepbl, HA MHOTUX CK/IaflaX KOMIIAHUY YBOJIbHEHNe SIB/ISETCS aBTOMa-
TM3MPOBAHHBIM IIPOLIECCOM, MAJIO OTIMYAIONIVIMCS OT IIPeKpalleHNs JOCTYIIA K OHJIAIH-
wiat¢popMaM Ipy HeCTaHAAPTHON 3aHATOCTH. HekoTopsle paboTomaTeny yxe IpuMe-
HAIOT JAaTYMKU JJIS OTCIIeKMBAHNA IBVDKEHVSA COTPYIHNMKOB, IOKasbIBAalOIIUe, C KeM
OHU B3aVIMOJEIICTBYIOT 1 KaK JOJIr0 OCTaloTcsi B KOHKpeTHOM MecTe (Crawford K. et al.
2019, 15).

CucTeMbl MCKYCCTBEHHOTO VHTEIEKTA C ITOMOIIBIO MHTE/UIEKTYa/IbHOTO aHa/lm3a
maHHbIX (data mining) mpu HaiiMe Ha pabOTY IPOBOAAT OTOOP COMCKATeIel C yIETOM BbI-
CTpaMBaHN IEePCIEeKTYBHBIX MOJIeJIel II0OBeleHNs IOTEHIATbHOTO pabOTHIKA, a IIOCTIe
HajiMa — OCYILeCTB/IAIT KOHTPOJIb 32 HUM B Te4eHNe BCero nepuopa paborst. Hakamm-
BaHIe OO/IBIINX 00'beMOB JAHHBIX [I03BOJISET CUCTEME HAa OCHOBE MHOTUX HEOYEBUIHBIX
CBA3eil IPOrHO3MPOBATh MOBefleHNe paboTHMKA B OyaymieM. B To Bpems kak camu jjaH-
Hble NIPEJICTAB/IAIOT CXOFHYI0 MHPOPMALINIO, UCKYCCTBEHHBIII MHTE/UIEKT, 00ece4nBas
HeoOXOMIMYI0 VX 00pabOTKY, CTPONUT MOfENN ¥ pOPMUPYET IPOTHOSBI C MCIIOTb30BaHM-
€M MHOTVX IIapaMeTPOB, KOTOPbIe paboTOAaTeNN paHee He yYUThIBAIN.
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2.4. Adanmauus mpy0oeozo npasa

IIpaso, sBnAIOIIEECA COLMATBHBIM PETYATOPOM, He MOXKET IIPOMTHOPUPOBATD IPO-
UICXOZIAIINE B 9KOHOMIKE U 00IIleCTBe U3MEHEHN, BhI3bIBaeMble PacIIpeHyeM UCTIONb-
30BaHNsA UCKYCCTBEHHOTO MHTE/UIEKTA B pas3nn4HbIX cepax. HeobxopumocTs paspaboT-
KJI TIPABOBBIX M 9TMYECKNMX HOPM B3aMMOZENCTBUA CUCTEM MCKYCCTBEHHOTO MHTET/IEeK-
Ta C 4eJIOBEKOM 00O3HaueHa Ha YPOBHE MPOTPAMMHBIX JOKYMEHTOB MEXAYHAPOLHOTO
XapakTepa U HAI[MOHAIbHBIX CTPATEeINil PasBUTIA UCKYCCTBEHHOTO MHTe/UIeKTa. Kpome
TOTO, B 3TUX JOKyMEeHTaX, B TOM ulc/ie B poccuiickoit CTpaTerny, ykasplBaeTCsl Ha Bax-
HOCTb CHIDKEHIA 6apbepoB 1A pa3BUTHA UCKYCCTBEHHOTO MHTEJUIEKTA 1 TIOTPeOHOCTD
B KOPPEKTUPOBKe NMEIOIIeicsl HOPMAaTUBHO-IIPaBOBOIL 6a3bl B LieJIsIX 00eCIeYeHns BO3-
MOYKHOCTeJ pacIpOCTPAHEHMsI TeXHOIOTMII MCKYCCTBEHHOTO MHTE/INEKTa Ha IIPAKTHKe.
Takas KOppeKTMpOBKa Hadyasack, Harpumep, B MapTe 2019 ., korza [paskgaHcKMil KofeKc
P® 6p11 gononuen cr. 141.1 «[Iudposere nmpaBa» (BBeseHa PefnepanbHbIM 3aKOHOM OT
18.03.2019 Ne 34-D3).

B TpynoBoe 3aKOHOATENIbCTBO PasHBIX CTPAH, B TOM 4nciae Poccun, yxxe BHeCEHbBI
IO paBKY, IIO3BOIAIOLINE BBOOUTD SHCKTPOHHBII‘/II HOKYMCHTOOGOPOT, a B HEKOTOPBIX
cmyvasx u TpeOyromue ero BefeHnA. CHenanucTbl — MCCIefoBaTenn B 061acTu Tpy-
JI0OBOTO ITpaBa MOCTABI/IN BOIIPOCHI O HEOOXOMMOCTY BK/IIOUEHUS B chepy peryampo-
BaHIA TPYLOBBIM IIPaBOM HETUIIMYHOI 3aHATOCTU Ha OCHOBe MHTepHeT-1maTdopm (De
Vos 2018, 14), ucnonb3oBaHus paboTofaTe/sIMI poOOPEKPyTepOB, IPOrPaMM MHTEIIIeK-
Tya/IbHOTO aHA/IM3a JAHHBIX, I0Ty4aeMbIX TPV MOHUTOPMHTE, OCYIL|eCTB/ISIEMOM B OTHO-
IIeHNY pabOTHMKOB 1 IIOBBIIIAIOI[EM Ka4eCTBO OLIeHKY COTPYAHUKOB B MHTepecax pabo-
topartens (De Stefano 2018, 7). VHTe/texTyanpHas aBToOMaTu3aIys IpOU3BOACTBEHHBIX
IIPOLIECCOB TIOB/IMSIET HA COfep)KaHye TPYAOBBIX OTHOLIEHMII ¥ TOTpebyeT OOHOB/ICHNS
npasoBoro perynuposanus (Filipova 2019, 71). HekoTopble nccnenoBaTenn HaCTauBaIoOT
Ha 6e30T/1araTe/IbHOI MOTPeOHOCTU peOpMMUPOBAHNS TPYHLOBOTO IIpaBa, KOTOpPOe yxKe
He B COCTOSIHUM 3aIUTUTh PaOOTHUKOB OT «ZOCTVDKEHUI B 00/1aCTU pOOOTOTEXHUKY,
NCKYCCTBEHHOI'O MMHTE//IEKTA ¥ MAalllIHHOT'O O6y‘-IeHI/IH. .. NI3MEHNBIINX YCIOBUA TPYyHa,
CIIOCOOCTBYIOMNX CHIDKEHNUIO TPYHOBBIX CTAHIAPTOB M POCTY HEPABEHCTBA»; IPU 3TOM
«TOMUHMPYIOL[as IOpUAMYeCcKas peakiusa Ha Hpo6HeMy — TIOBBILIEHNE IOPUANIECKON
OTBETCTBEHHOCT!U KOMITAHMII Ilepefi pabOTHMKAMIU — He pelllaeT 3afiavy, IIOCTaBIeHHYIO
apToMartusanuein» (Estlund 2018, 256).

TpynoBoe mpaBo kak 4acTb MaTepyy paBa OyfeT BBIHY)K/EHO pearnpoBaTh Ha IIPO-
UCXOZsAIIe M3MeHeHNs. EcTh HeCKO/IbKO BapuMaHTOB pasBUTUA coObITmit. KpaitHumn
ABJIAIOTCA CIeAyoIye ABa: 1) TPy/0BOe 3aKOHOJATETbCTBO 3aKOHCEPBUPYETCS, Mi3MeHe-
HYS OyIyT HOCUTD JIeKOPAaTUBHBIN XapaKTep ¥ He OTPakaTb ITyOMHBI IPOMCXOAAIINX
TpaHCPOPMALMOHHBIX IpeoOpa3oBaHuil B cdepax MPOU3BOACTBA U YCIYT (MOTHMBOM
CTaHeT >KeJlaHVe COXPAHUTb JOCTUTHYTBI YPOBEHb IIPABOBBIX FAPAHTII PAOOTHUKAM);
2) B TPyHOBOE IIPAaBO HAYHYT BKIIOYATbCS COBEPIIEHHO HOBbIE MHCTUTYTHI, TPOM30I/iET
ollepaTyBHAs NepecTPOiiKa OTPacIU C yIeTOM IPOMCXOAAIINX M3MeHeHMiT (MOTUB —
obecre4nTh MIHUMM3ALNIO PUCKOB Ha Oymymiee). O6a 3Ty BapMaHTa MaOBEpPOATHDIL:
HepBbI]?I IIOTOMY, 9TO, €C/IM 3aKOHOHATE/IbCTBO XOYET COXPAHUTH aKTYaJlTbHOCTb, €MY
IpUAeTcs OBICTPO aJalITUPOBAThCs K HOBBIM 3afadaM (Stone et al. 2016, 45), npenenbHas
KOHCEPBAaTUBHOCTD 3aKOHA CJieflaeT ero Hea(P(eKTMBHBIM MHCTPYMEHTOM JIsl YIIpaBJie-
HIS Cepbe3HbIMU M3MEHEHMAMU, KOTOpble IoBedeT B cdepe Tpyaa ObIcTpoe pa3BuTHe
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TEXHOJIOTUII MCKYCCTBEHHOTO MHTE/IIEKTa; BTOPOJ IIOTOMY, 4TO, IOCKOJIbKY IPaBO KOH-
CepBaTIBHO, OHO II0 CBOEII IPMPOJie BBHIIIOIHAET OTPAaHNINTENbHYIO PYHKIUIO, @ TPYAO-
BO€ IIPaBO, KPOME TOTO, HOCUT COIMA/IbHBIN XapaKTep M NMPKU3BAHO 3aLIMIIATD CIa0YI0
CTOPOHY TPYZOBBIX OTHOLIEHNII — pabOTHMKA.

CoOTBeTCTBEHHO, OyleT peann3oBaH HEKUII CPeNHUII BapMaHT: MOJEPHU3AIVA
IeJICTBYIOILIET0 TPYOBOTO 3aKOHOJATENbCTBA C YYETOM IPOMCXOMALINX M3MEHEeHMI,
BbI3BAHHBIX Pa3BUTHMEM MCKYCCTBEHHOTO MHTEJ/IEKTA, a TOYHEE, €T0 PAaCHPOCTPaHEHN-
€M B IIPOM3BOJICTBEHHOI 11 HEIPpOM3BOACTBEHHOI! Cpefie, C COXpaHeHMeM COLMAIbHOTO
XapakTepa TPYLOBOrO IIpaBa, T.e. (GOPMYIMPOBAHMEM OTPAaHMYEHMI, HallpaBIeHHBIX
IPOTUB pajVIKaJIbHOTO M3MeHeH Vs 6aaHca CUI B IIO/Ib3y paboTofaTeIel, oMy varolux
TOIIO/THUTENIbHbIE BO3MOYKHOCTU BCNIE[CTBME PasBUTUA MCKYCCTBEHHOTO MHTENIEKTa.
YnepxaHue 6anaHca CUI «IIOAY — MAIIVHbBD» Oy/leT HaXOAUTHCS IPeMMYIeCTBEHHO 3a
IpefenaMu TPyI0BOTO IpaBa.

IIporHossl, comeprkaiyecss B yIOMIHAEeMBIX BBbIIIe UCCIENOBAaHUAX 9KOHOMUCTOB
U I0PUCTOB, IIO3BOJIAIOT CETATh BBIBOABI O TOM, YTO B OJVDKaiiliye TOXbl HOTpebyeT-
Cs1 BHECeHUe TIPYHIUINATbHBIX U3MEHEHNUI B CIeAYIOLe MHCTUTYTHI M CYyOMHCTUTYThI
TPY/ZO0BOTrO ITpaBa:

— pabouee BpeMs 1 HOpMUPOBaHMe TpyAa (TpebyeTcs a¢pdeKTUBHAs 3auTa pa-
OOTHUKOB OT IEpPEerpy3oK Ipu TPyAe PAZOM C POOOTOTEXHMKOII, KOTOPOIl He
HY>KHO IIePepbIBOB Ha OT/JBIX U IPOU3BOAUTENBHOCTb KOTOPOIL OyfieT 3Ha4nM-
TE/IbHO BBIIIIE, YeM IPOV3BOAUTEIBHOCTD TPY/A PAOOTHIKOB);

— oxpaHa Tpyfa (HEOOXOAVMOCTb BBEJIEHUSA CTAaHAAPTOB 0e30IIaCHOCTM TPyAa
IIPU COBMECTHOII paboTe JTrofieit M poOOTOTeXHMKY, TPO6IeMa CHIDKEHNSI YPOB-
HS TICUXOCOLIMATbHBIX PUCKOB paOOTHMKOB 13-3a TECHBIX KOHTAKTOB C Kubep-
dbusnyecKMM CrCTEMaMn);

— IIepemofroTOBKA U MOBBILIeHNe KBanubUKaIy PaOOTHUKOB, TAPAaHTUA 1 KOM-
reHcanuu paboTHUKaAM (B TOM YUCTIe IIPU BBITECHEHUM UX C KOHKPETHBIX pabo-
YMX MeCT BC/IEACTBIE 3aMeHbI CHCTEMaMM MICKYCCTBEHHOTO MHTEIEKTa U PO-
6OTOTEXHIKOI);

—  3aluTa [IepCOHAIbHBIX JAaHHBIX PAaOOTHMKA (CHCTEMBI, OCYIIeCTBIAIOLIE NH-
TeHHeKTyaHbeI];I aHaIM3 OaHHDBIX, CHOCO6HbI A€AaHOHMMM3VPOBATb [JaHHbIE
pabOTHUKA, JaXke eCTy M3HAYaIbHO MIPEAIIONIaragoch ux obe3nnyuBaHme npu
06paboTKe B 11e/AX BBISIBIEHNS KAKMX-TO OOIINX TEHIEHIINIT; 9TO IPOUCXOIUT
3a CYeT COIOCTABIeHNUS MMEIOLNXCs JAHHBIX ¢ MHbopManyelr 13 MHbIX 0a3
IaHHBIX B MHTEPHETE, COLIMAIbHBIX CETEN) U T. /.

VI3sMeHeHMs TaKOro MacuITaba TpeOyIoT yyeTa MHOTUX (aKTOPOB U BBI3BIBAIOT 3a-
TPYAHEHNS IPU CO3MAHMUU NTPOEKTOB IIONPABOK B 3aKOHOAATENbCTBO. OTHENTbHBIMMI VIC-
CIeflOBaTe/ISIMY BBICKA3bIBACTCS IIPEIOKEHE 00 MCIIONb30BAHUY MICKYCCTBEHHOTO MH-
TeJUIeKTa /1A MOATOTOBKM MI3MEHEHUI B [Ie/ICTBYIOIee TPYOBOE 3aKOHOAATE/IbCTBO Je-
pes npumeHeHne MeTofioB data mining (MHTeNIEKTyaIbHOIO aHAIM3a JAHHBIX) B IIE/IAX
oOHapy)XeHNs paHee HEM3BECTHDIX CBsI3ell ¥ IOCTPOEHMS Ha X OCHOBE MOJIerieli IIPaBo-
Boro perynupoBanus (Morozov 2019). IIpu cormacum ¢ 3TUM IpefIOKeHUEM CIefyo-
MM JIOTMYHBIM LIaroM Oy[eT MCIoIb30BaHMe MeTofoB machine learning (mammuaOrO
00yueHNsI Ha OCHOBE MacCHBOB JJAHHBIX, CGOPMUPOBAHHBIX B Pe3y/IbTaTe MHTE/IEKTY-
QIIbHOTO aHaIM3a JaHHBIX) /IS «TPEHMPOBKI» MCKYCCTBEHHOTO MHTE/UIEKTA IO CO3/a-
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HUIO ITPOEKTOB HOPMATUBHBIX IIPABOBBIX aKTOB. IIpefnoKeHne MCIONb30BAaHMA ITUX
MeTOJIOB IIpK peOPMUPOBAHNY TPYLOBOTO, ¥ He TONBKO TPY/IOBOTO, 3aKOHOJATE/IbCTBA
MHTEPECHO TeM, 4TO CIIOCOOCTBYeT aIrOpUTMU3AIMM NIPABa, IPUBEJEHNI0 HOPM IIpaBa
B MAalIMHOYUTAEMBIN BUJ, a 3HAYUT, IIEPECTPOMKM MeXaHM3Ma IIPAaBOBOIO PETYIUPO-
BaHMA C y4eToM Imdposusaunyu obmectsa. B cBoro odepens, nses npuseeHns mpasa
B MalIHOYMTAEMBbIil BUJ y>Ke oTpakeHa B DefepanbHoM NpoekTe «HopMaTuBHOE pe-
TyIMpoBaHue HUQPOBOIL Cpelbl», pa3pabOTaHHOM B paMKaX YIIOMIHAeMOIl paHee IIpo-
rpammbl «IIudposas sxoHomuka Poccuiickoit Peneparun». B macropTe faHHOTO IPO-
eKTa IIPefyCMOTPEHO BHeApEeHMe MeXaHU3MOB «(pOPMUPOBAHNS U MCIIONb30BAHMS Ma-
IIMHOYUTAEMBIX HOPM, T€XHOJIOTYIT MCKYCCTBEHHOTO MHTE/IIEKTa, 00paboTKy 60/bIINX
[lAaHHBIX VM VHBIX TEXHOJIOTUI B I[e/IIX aBTOMATU3alMN U MOBBIIEHNN 3PPEeKTUBHOCTI
CUCTEMBI ITPABOIIPMMEHEHNA» (pas,uen <<HOHO}IHI/ITCHI)HIJI€ n O6OCHOBbIBaIOHJ,'I/Ie MaTepun-
abl efiepaIbHOTO MPOEKTa»).

3. BeiBOfbI

Bonpoc o BHECEHNN M3MEHEHNI, YINTHIBAIOIINX YPOBEHD Pa3BUTHA CUCTEM MCKYC-
CTBEHHOT'O MHTEJUIEKTAa U UX BO3pacTaiolliee BIMsAHNE Ha cepy TPyHa, B TPYLOBOE 3a-
KOHOJIaTE/IbCTBO Y>Ke IOJHAT MCCAENOBATeNAMY U3 PasHbIX PerMoHoB Mupa. Hamane
HOTPeOHOCTY B M3MEHEHNAX He OCIIapUBAETCs, PA3HOI/IACKSA KACAIOTCA B OCHOBHOM 00'b-
€MOB VISMEHEHNSA ¥ YTOYHEHNA BEKTOPa PasBUTHA TPYLOBOTO 3aKOHOMATENbCTBA B yC-
JIOBMAX TEXHOJIOTM3alMM colluyMa. B 1mocnenHme HeCKOMbKO /IeT 3TOT BONPOC CTal BbI-
HOCHUTBCS Ha TIOBECTKY IHA ¥ POCCUIICKMMU MCCIEIOBATEAMI, O 9Y€M CBUJIETENbCTBYET
TeMaTMKa psAfja HeJaBHUX POCCUIICKMX HAyYHO-NIPAKTHMUecKuXx KoHdepenmuit. Ceitdac
Hay4YHOE COOOIeCTBO HaXOAMTCA HA CTA[VM IIePeXofia OT OCO3HAHMA HeoOXOmMMOCTI
BK/IIOUEHNA B IIpoliecc pOPMUPOBAHNUA TPYAOIPABOBBIX OCHOB MEHSIOIIETOCs 0011ecTBa
K cTagyu GOpMyIMpOBaHIA ¥ 00OCHOBaHMA KOHKPETHBIX ITPEJIOKEHMI 10 U3MEHEHNUIO
TPYZIOBOTO 3aKOHOAATeNbCTBA. C y4eTOM Of0OpeHHBIX Ha HAIMIOHA/IbHOM YPOBHE CTpa-
TErMYEeCKUX IIPOTPAMM, ITOFYEPKUBAIOLIX IPUOPUTETHOCTD Pa3BUTHA MCKYCCTBEHHOTO
VHTEJUIEKTA VI BHE[IPEHNA er0 BO Bce cepbl 00111eCTBa, MOTPEOHOCTD B 9TUX U3MEHEHUAX
CYILIeCTBEHHO BO3PACTaET.

B 6mypxaiiime IATH /1T pacliypsoleecs UCIOIb30BaHye paboTOATe/IAIMN CUCTEM
MICKYCCTBEHHOTO MHTE/IIEKTA IPUBEJET K 3HAYMMbIM M3MEHEHNAM TPYHLOBOTO 3aKOHO/Ia-
Te/IbCTBA KaK MMHMMYM ITyTeM BK/IIOYEeHNA B HETO C/IefYIOIMX HOPM:

— OrpPaHMYMBAMIMX MCIOb30BAHME MCKYCCTBEHHOTO WHTENIEKTa IIPU TPY-
TOYCTPOJICTBE; IIEPBBIM IIPUMEPOM MOXKET CHOYXWUTb YK€ JeICTBYIOLIUI
¢ 01.01.2020 3axon mtara VinmmHolic o mpoBefieHNY BULEOMHTEPBbIO C UCTIONb-
30BaHMEM MCKYCCTBEHHOTO MHTE/IEKTA OT 09.08.201917;

— TIOBBIIIAIOLINX OTBETCTBEHHOCTb pabOTOfaTe/IA 3a HACTyIUIEHNe HeOlIaronpu-
ATHBIX TTOCIIENICTBYIA, laXKe TPOM3OLIEALINX 10 BYHE pabOTHNUKA, eCc/i paboTo-
JlaTeJIb MICIO/Ib3yeT MICKYCCTBEHHDIN MHTEIIEKT /11 KOHTPOJLA 32 PAaOOTHUKOM,
Beflb C IIOMOIIBIO IPEAVKTUBHONM aHAIMTUKI CUCTEMA MCKYCCTBEHHOTO MIHTEN-

7 Mlinois General Assembly, Public Act 101-0260. AN ACT concerning employment. Artificial
Intelligence Video Interview Act. [lata obpamenust 30 mapta, 2020. http://www.ilga.gov/legislation/
publicacts/fulltext.asp?Name=101-0260.
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JIeKTa B COCTOSIHMU INIPOCYMTATh pucku atoro 3apaHee (Aguilar Del Castillo
2020, 272);

— TpemATCTBYIOMNX PabOTOAATENI0 IPOU3BOIBHO 3aMEHATb PaOOTHMUKOB CHUCTe-
MaMM MICKYCCTBEHHOTO MHTe//IeKTa (dYepe3 yCTaHOBJIeHMe TPpebOBaHMil O TIOy-
YeHVM OJOOPEeHNs IPeCTaBUTEIbHBIX OPIaHOB PaOOTHMKOB, yIaCTUY pabOTHY-
KOB B ITPUHATUY PEIIeHNIT U COIeIICTBUY B IPO]eCCHOHATBHOI IIEPeIIOATOTOBKE
BBICBOOOX/JaeMBbIX PAOOTHIKOB) B L]e/IAX CACPXKMBAHMA MPOLIECCOB BHITECHEHI
pabOTHNKOB pabOTORATEISIMU PafiM MONTY4YeHMsI KOHKYPEHTHBIX NIPEeUMYIIecTB
BC/IEICTBYE OBICTPOTO BHEAPEHMs TeXHOTOTMYECKIX JOCTVDKEHNUIT;

—  perIaMeHTMPYIOIUX paboTy OHIANH-TIIATGOPM, CBA3BIBAIOIINX (PAKTIYECKIX
paboTrozmaTereli ¥ ML}, BBINOTHSIOMMX paboTy IO UX 3aKa3aM.

Hackonbko ygauHoit Oyger TpaHchopMauusa TPyLOBOIO 3aKOHOJATEIbCTBA, 3aBH-
CUT OT MHOTMX ()aKTOPOB, HO B IIEPBYIO OYepe/ib OT CTeIleHN a/IeKBATHOCTY pearnpoBa-
HIA 1 06ecriedeHNs CUCTEMHOCTH B IIPOBEEHNN IPeoOpa3oBaHMil MaTePUI TPYLOBOTO
npasa. VI Ha060poT, PparMeHTapHOCTD U HECBOEBPEMEHHOCTb PearupoBaHys Ha HOBbIE
3ajja4M, KOTOPbIE CTABATCS MEHSAIOMIENCA JIe/ICTBUTEIbHOCTDIO, CHIDKAIOT MO3UTUBHOE
BO3JIEIICTBIUE IIPABOBOTO PETYIMPOBAHN Ha 00LIeCTBEHHbIe OTHOLICHNA U BeAYT K I10-
HIDKeHVI0 3¢ GeKTUBHOCTY TPYLOBOTrO IpaBa KakK MHCTPYMEHTa, CIIOCOOHOro obecrie-
YUTh MUHMMM3ALMNIO U3JIeP>KeK Iepexo/ia OT MHAYCTPUAIbHOIO 00IIecTBa K MOCTUHAY-
CTpMAIbHOMY U TIOJIIeP>KaTh CO3/JaHIe IIPAaBOBOTO KapKaca /IS IMBIIN3ALUI HA HOBOM
sTalle ee CylIeCTBOBAHNA.
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Scientists and politicians raised questions about the development of artificial intelligence,
and about the formulation of principles and basic conditions for minimizing risks of
developing artificial intelligence in the future. This discussion led to the adoption of Artificial
Intelligence Strategies in countries that are leaders in economic development and countries
seeking leadership, including in Russia. The Russian Artificial Intelligence Strategy for the
period up to 2030 indicates development goals and the need to carry out a set of coordinated
actions, including in the field of legal regulations. This Strategy involves major changes that
will affect the production and services sectors, which will inevitably affect the organization
of wage labor. This article presents an analysis of the provisions of this Strategy and similar
foreign acts, which allows identification of key factors that can affect the transformation of
the world of work and compel changes in legal regulation. This study was carried out using
the following methods: formal-logical, comparative-legal methods of analysis and synthesis,
methods of legal modelling and legal forecasting. The results of the study provide insights into
the increasing impact of artificial intelligence technologies on the work environment, on the
content of labor relations, and about the need to revise some norms of labor law to adapt it to
changing reality.
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YronoBHas OTBETCTBEHHOCTD 32 OPraHM3ALMIO YCTOMYMBOM
TPYIIIBI N1, CO3AHHOM I COBEPIIEHNA NMPeCTYIICHNI
B cepe KoMnbIOTepHON MHPOpMAITUN

WM. H. Moceukun

BaTckuit rocyjapCcTBEHHbIN YHUBEPCUTET,
Poccniickas ®epepanys, 610000, Kupos, yn. MockoBckas, 36

IOna murtupoBanusa: Moceukus, Vnba H. 2022. «YronoBHas OTBETCTBEHHOCTb 33 OpPraHM3ALINIO
YCTOVYMBOIL TPYIIBL JIML, CO3[JAHHON M/I COBEpIIEHUA NMPeCTYIUIEHNWII B chepe KOMIIbIOTEPHOI
nndopmanuum». Becmnux Cankm-Ilemepbypeckoeo ynusepcumema. Ilpaso 1: 28-45.
https://doi.org/10.21638/spbul14.2022.102

B cTaTbe aHAMMSUPYIOTCS MPaBOBbIe MPOOIEMbI, BOSHUKAIOIIYE B CBS3U C YCTAHOBICHIEM
YTONOBHOM OTBETCTBEHHOCTM 3a OPTaHM3ALMIO YCTONYMBOI TPYMIIbI /NI, CO3JAHHON I/
COBepIIeHNsI IPeCTyIUIeHnil B cdepe KOMIbIOTEPHOI MHPOpManyu. AKTyalbHOCTb TEMBI
VICCTIE0BaHNs 00YCIOB/IeHa HETaTUBHON AMHAMMKOI IIPECTYIUIEHNI, CBS3aHHBIX C UCIIOTb-
30BaHMEM KOMIIBIOTEPHbBIX TEXHOJIOTUII U COBEPIIEHHBIX IIPECTYIIHBIMYU COOOIeCTBAMY MIN
IPeCTYIHBIMM OPraHM3ALVIMI, a TAK)Ke IIOCTOSHHBIM POCTOM yinepba oT HuX. ABTOp OCy-
IIeCTB/AET OLIEHKY JIeCTBYIOMIMX YTOIOBHO-ITPAaBOBBIX Mep MPOTUBOJIEICTBUA OPraHU30-
BaHHOJ KMOepIpecTyIHOCTH, BBIAB/ASA MX HefocTaTKu. [IpoaHanus3upoBaHbl ONTOXKEHUA
0TeYeCTBEHHOTO U 3apYOE>KHOTO YTOJIOBHOT'O 3aKOHO/ATEIbCTBA, YTO TO3BOINIIO YCTAHOBUTD
HEKOTOpbIe IIPaBOBbIe IIPOOEIBI 11 BBISABUTH IYTH UX IIPeOfoieHNs. B cTaTbe oKaspiBaeTcs,
4TO Yro/oBHbI KojeKc PO He B IIO/IHOM Mepe OXBaTbIBAET CIy4al CO3[JaHNsA OPraHN30BaH-
HBIX IIPECTYNHBIX (POPMUPOBAHMIL, CO3[JAHHBIX JI/IsI COBEPIIEHNS IPOTUBOIPABHOI eATeNb-
HOCTK B chepe KoMIbIOTEpHOI nHbOopManun. B yactHOCTH, He muddepeHIIpoBaHa OTBET-
CTBEHHOCTDb MEXJY I'PYIIION JIUI] IT0 IPefBApUTENTbHOMY CTOBOPY M OPTaHM30BAHHO TPYTI-
IOJf; KaTeropusi MPeCTYIVIEHWIT M OTCYTCTBME Lie/IM M3BJI€YeHMsI IPUObIIM He MO3BOJIAIOT
KBa/MUIMPOBATD JiesiHME KaK COBepIIeHHOe IIPECTYMHBIM COO0IeCTBOM MU IIPECTYITHOI
opranmsanyeit. I[Io MHEHMIO aBTOPA, 11e1eCO0OPAa3HO IPU3HATh OTHE/IbHBIM JIEIMKTOM CaM
(aKT cospaHNs MPOTUBOIPABHBIX OPTAHN30BAHHBIX POPMUPOBAHMITL, KaK 3TO CIe/IaHO B 3a-
KOHOJIATe/IbCTBE OT/E/TbHBIX CTPAH CEMbM OOIIEro MpaBa, a TAKXKe B 0T€YECTBEHHBIX HOPMaX,
perynupyoumux IpoTUBOAIEICTBIE TepPOPU3MY U dKCTpeMusMy. IIpennmaraeTca BKIIOUUTD
B YK P® nHOpMYy, npefycMaTpuBaIOILYI0 OTBETCTBEHHOCTb 33 OpPTaHU3ALMIO YCTOINYMBOIL
TPYIIIBL JIMI B LieJISIX COBEPIIEHNS NMPeCTYIUIEHNU! B cepe KOMIbIOTEPHOI MHPOPMALIIL.
CcdopmynnpoBaHa pefakins COOTBETCTBYIOLIEN CTAaTby, KOTOPas MOXET OBbITh MICIIO/Ib30Ba-
Ha KaK pPeKOMeH/IaIlVA IIPY COBEPIIeHCTBOBAHNY 3aKOHO/IATe/TbCTBA.

Kniouesvte cnosa: xomnbioTepHas MHGOpMALNA, KOMIIBIOTePHOE IPECTYIJIEHNE, OPraHN30-
BaHHasg IPYIa, IPECTYIHOe COOOIIeCTBO, KNOepIpecTyIUIeHNe, O0LecTBeHHasA Oe30mac-
HOCTb.

1. BBegenne

ITpeo6pasoBanus B MHPOPMAIMIOHHO-TEIEKOMMYHMKALIVIOHHOI Cpefie OKa3bIBAIOT
CYILIleCTBEHHOE BJIMSTHIE Ha IIPeCTYIHOCTb. [IpefcTaBuTe N KpMMIHAIBHBIX COOOIIECTB
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[IOCTaTOYHO OBICTPO PEarupyroT Ha IOABJIEHNE HOBBIX TEXHOMOTUI Y IPeAIPUHUMAIOT
HOIBITKM MX UCIIONb30BAHUA B IPOTMBOINPABHBIX Lie/siX. EcM He Tak maBHO Kmbep-
IpecTyIIeHNA IPeACTaB/IAIN co60ll HOBOe, HeM3yYeHHOe fABJIEHMe, TO K HACTOAIeMY
BpEMEHY OHM ITOJTyYU/IM 3HAYNTEIbHOE PACIPOCTPAHEHNE, A IPOTUBOJENICTBYE UM CTa-
JI0 TIpeIMEeTOM MCC/IeOBAHNUII PsAfla OTeYeCTBEHHBIX 1 3apyOeXKHBIX yueHbIX (Xiaobing,
Yongfeng 2018, 794; berumies, Xucamosa, Huknutun 2020; Ipayea, Mannkos, Yyyaes
2020). bBonee Toro, Takme TpafuIMOHHBIE /A Ye/IOBeYECTBA IMPECTYIUIeHNs, KaK Kpa-
Ka WJI MOLIIEHHUYEeCTBO, IIePEeTEKAIOT B MIHTEPHET-CPeNy, IOCKO/IbKY OHa 00ecIe4nBaeT
[IOCTaTOYHYIO MIPUOBITb 1 BBICOKNUI YPOBEHDb TaTeHTHOCTH. [1osAB/IeHMe KOMITBIOTEPHOII
MIPeCcTYIHOCTH, Kak npaBuiabHO oTMeyaroT C. B. Cknapos u K. H. EBgokumos, ctano of-
HOJl 13 COIMA/IbHBIX NPOOTeM TEeXHOKPATMYeCKOTo 00IecTBa, a npobnema mHoOpMa-
IIVIOHHOJI 6e30I1acHOCTY PU3NIECKMX U IOPUMYECKIX INL] BCe O0/lee aKTyann3npyeTcs
(Cxnspos, EBgoxumos 2016, 322). Ecny n3HavyanbHO KOMIIBIOTEPHbIE IPECTYIIIEHN CO-
BEpUIANIMCD OIMHOYKAMU, TO CEIf9ac MOYKHO TOBOPUTD O TEHJIEHLMM BO3PACTaHMA IPYyII-
IIOBOJI ¥ OPraHM30BAHHOII IIPECTYIIHOCTY B JAHHOI cdepe.

OprannsoBaHHas IPeCTYIHOCTD, SAB/AACH OFHO 13 CaMBbIX OITACHBIX Pa3HOBMIHO-
CTeil MPeCTYIMHOCTH, TaKXKe NpeTepIeBaeT cepbe3Hble M3MeHeHuA. OCHOBHOIL €€ LIe/IbIo
BBICTYIIAET, KaK IIPAaBUJIO, U3BJI€YEHE€ MaTepUAIbHBIX BbIrof,. ITpyu sTOM JeATenbHOCTh
CKPBIBA€TCA OT IPAaBOOXPAHUTENbHBIX OPraHOB, HAIPMMeEP, C MTOMOIBIO KOPPYIIMNI
VIV MHBIX METOMIOB KpMMMHAMBHOI MackupoBku (Rose-Ackerman, Palifka 2018, 75-76).
Llndposas cpega cTaHOBUTCA BCe Ooree NMPUBIEKATeNbHON /I OPraHM30BAaHHOI IIpe-
CTYIIHOCTM KaK pa3 IIOTOMY, 4TO IIO3BOJIAET U3BJIEKaThb 3HAYNMTENbHbIE MaTepualbHble
BBITOJIBI ¥ M30€raTh BHUMAHNA CO CTOPOHBI OPIaHOB BJIACTH.

Kak moxaspIBalOT CTaTUCTU4YecKMe cBefieHusA [eHepanbHOI npokypaTypsl PO, Ha-
6/m0aeTcsl pOCT MPeCTYIUIeHNI, COBEpPIIEHHBIX OPTaHN30BAHHON TPYIIION MM IIpe-
CTYIHBIM coo61iecTBOM. Tak, B 2016 I. 4MC/I0 MOJOOHBIX [EMUKTOB cOCTaBmIo 12 581,
B 2017 r. — 13 232, B 2018 . — 15 628, B 2019 . — 16 290. IIpu aTom 3a AHBapb — [ie-
Kabppb 2019 1. mpaBooxpaHuTebHbIMYU opraHamu P® saperncrpuposano 294 409 mpe-
crymnennit (Ha 68,5 % 6onbiie, yem B 2018 I.), cCOBepIIEHHBIX C UCIIONb30BaHMEM NHPOP-
MalMIOHHO-Te/IeKOMMYHVKAIIVIOHHBIX TEXHOIOTUII M B c(epe KOMIIbIOTEPHOI NHPOP-
manyn’'. Taknm 06pa3om, gake 110 IIOKa3aTe/sIM OGUINATIbHO CTATUCTUKI MOKHO OT-
METUTDb POCT OPraHM30BAHHONM U KOMIIbIOTEPHOI IPECTYIHOCTH, OIPENENEHHYIO CBA3b
MEXJy KOTOPbIMM OTPUIIAaTh HEBO3MOKHO. BMecTe ¢ TeM creflyeT y4UThIBaTh BBICOKYIO
JTATEHTHOCTb, KOTOPAsl COCTAB/IAET OT HECKONbKUX JECATKOB 0 HECKOJIbKMX ThICAY ITPO-
LIEHTOB 10 Pa3HbIM BUfiaM IpecTyIHbIX gesunit (Cxnsspos, EBgoknmos 2016, 323-324).
He ocTanasnmBasch Ha YpOBHE CKPbITOI ¥ CKPbIBA€MOI ITPECTYIHOCTH, a TAKXE METO-
IVKaX ee OL[eHKM, COITIACUMCS C OOIIeNPUHATON HO3UIMel: peanbHOe YMCIIO TaKMX IIpe-
CTYIICHWIA BBIIIIE, 4eM OTPpa)KeHHOe B OPUIMaIbHOI CTaTUCTHKe (KaK B Poccyi, Tak u 3a
pyoexxom).

B cTpanax EBpormneiickoro corosa BO3pacTaroT pacXo/bl Ha IPOTUBOIENCTBYE TaK Ha-
3bIBa€MBIM C/IOYKHBIM OPTaHM30BAaHHBIM IPeCcTyNHBIM rpynmnaM (Serious and Organized
Crime Threat Assessment, SOCTA). EBponon B HacTos1ee BpeMs BeieT 60pbOy IIPOTUB
6ornee yvem 5000 MeXXJyHApOSHBIX IIPECTYIHBIX rpym. 15 cpaBHenus1, B 2013 1. 3TO 4nc-

! Cocrosiune npecrynsoctu B Poccum 3a siHBapp — jekabpp 2019 r. COopHuk lenepambHoit
pokyparypbl Poccuiickoit @egepatyun. [enepanvas npoxkypamypa P®. 2020. [Tlata obparenns 15 nioHs,
2020. https://genproc.gov.ru/upload/iblock/034/sbornik_12_2019.pdf.
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JI0 COCTABIIAATIO 0KOMMO 3600. 3HaUMTeNbHAS YaCTh IPECTYIHBIX POPMUPOBAHUI UCIIOIb-
3yeT KOMIIbIOTepHbIE TeXHOJIOTUH JIs1 OCYLIeCTBIIeHNs CBOeit esaTenbHOCTH (Jirovsky et
al. 2018, 2-3).

Io cnpasennuBomy MHeHMio A.JI. OcuneHKo, KPUMUHANIbHYIO aKTMBHOCTb B MH-
TEPHET-NIPOCTPAHCTBE NPOAB/AIOT IPEMMYILECTBEHHO ABE KaTeTOPUM JINLL:

—  «OOBbIYHBIe» MIPECTYIIHUKY, IepeHOoCsIe B I(POBYIO CPefy OTAe/TbHbIE BUIBI
IIPECTYIHOM AesITeIbHOCTY (HAPKOTOPTOB/ISA, MOLIEHHUYECTBO U JIp.);

— KkubeprpecTymHMKM, oOmajarolmye HaBblKaMyu B cdepe MHGOPMAIVOHHBIX
TEXHOJIOTUII, TTO3BO/IAIOLIMMY COBEPUIATh IPECTYIUICHNs, BO3MOXKHBIE TOJIb-
KO B KMOepIPOCTPaHCTBe (HECAHKI[IOHMPOBAHHBI AMCTAaHLMOHHBIN HOCTYII
K MHQOPMAIVIOHHBIM pecypcaM, HapylleHye (YHKIVOHMPOBAHUSA CETeBBIX
06bexToB 1 T.11.) (Ocumnenxo 2017, 183).

B Hacrosiiee BpeMst M «OOBIUHBIE», M KMOEPIPECTYIHUKNA OOBEANHAIOTCS B IIpe-
CTyIHBIe POPMUPOBAH, IOCKOIBKY 9TO 00JIer4aeT COBepIleHNe IPeCTyIIeHNII 1 00e-
crieunBaeT 60Jee BHICOKYIO BEpPOSITHOCTD yCIexa.

B 3apy0Oe>xHbIX HayYHBIX TPYAAX MOAYEPKIMBACTCS, YTO MHOTYE KIOEePIIPeCTyITHUKI
TECHO CBSI3aHBI MEX[y C000J, O0BeOMHSIOTCS /I COBEpIIeHMsI MPECTYIIEHU M M3-
y4aT IPOTUBOIPABHYIO JieATeNbHOCTD Apyrux /i (Hutchings 2014, 3-4). [Ipyrue aB-
TOPBI NIPOBENIYN NMPOJO/DKUTEIbHOE, MHOTOJIETHEee VICCTIefoBaHMe (BK/IIOYaloOlee aHaIN3
YTOJIOBHBIX JIe/l B HECKO/IBKIX CTPAaHaX ¥ aHOHMMHBIE NHTEPBbIO), IO UTOTaM KOTOPOTO
ObLIY CIieTaHbl BBIBOJBL, 3aCTY)KMBAIOLVe IPYCTATLHOTO BHUMAaHMs. Y YeHble [T0/IaraioT,
4TO, C OJHOI CTOPOHBI, PO/Ib OPraHM30BAaHHOI KMOEPIPECTYIIHOCTI CPeAy APYTUX BU-
OB Upe3MePHO IIpeyBeInYeHa, C [PYroil — OHA CYLeCTBYET ¥ aKTUBHO MPOSBseT cebs
B KOPBICTHBIX IIPECTYIUICHUAX. B OO/MBIIMHCTBE C/Ty4aeB IMpecTymnHble GOPMUPOBAHNUSA
COCTOSIIM M3 CTAOVIBHOI TPYIIIBI OCHOBHBIX YIEHOB, T.€. COBEpIIANy IPeCTYIUICHUs
C OJVIHAaKOBBbIM COCTaBOM B Te€4YeHMe OIpefleJIeHHOr0 BpeMeHu. BMecTe ¢ TeM nMenu Me-
CTO TPYIIIbI, OObeVHMBIINECS B COLMANBHBIX CETAX Ha HEIPOJO/DKUTENIbHBIN MTepUOL,
(Leukfeldt, Lavorgna, Kleemans 2017, 288-289).

HecmoTpst Ha KpaTKOBpeMEHHOCTb CYLIECTBOBAHMS KMOEPIPECTYIIHOCTY, MOXXHO
3aMEeTUTDh He TOMbKO KOMMYeCTBEHHbIe, HO U KauyeCTBeHHbIe ee u3MeHeHus. [losBumoch
MHOXXeCTBO BUJIOB, KOTOPbI€ NPOMIOJKAIOT Pa3BUBATbCA U COBepIIeHCTBOBAThcA. Crlo-
JKVJIACh KOMITBIOTEpHAs IIPEeCTYIIHOCTh, OTBEYAIolast BCeM IIpU3HaKaM IpogecCuOHaIb-
HOJ. B 111dpoBoit cpefie 0CyLeCTBAAIOT AeATENBHOCTD /NI, CIELMaTN3NPYOLecs Ha
KOMITPIOTEPHBIX MOIIEHHMYECTBAX, KPa)KaX, BBIMOraTe/lbCTBaX, HE3AKOHHOM JOCTYIIE
K MHpOpMaLMY, CO3TaHNY BPELOHOCHBIX IIPOrpaMM, GUIINHTE Y HPYTUX BHICOKOTEXHO-
nornyeckux npecrymwienusx (Boddy 2018, 9).

OpHyuM 13 Hanbomee HOBBIX U HaMeHee M3Y4eHHbIX HallPaBJIeHUIT SIB/IACTCS «XaK-
TuBu3M» (oT aHmI. hack — B3maMbpIBaTh U activism — akTMBHOCTD). VI3HayambHO XaK-
TUBVICTBI 3aHMMA/IUCh ITOIUTUYECKUMY aKIVSIMM B MHPOPMALMOHHO-TeIeKOMM yHYKa-
IMOHHBIX CETSX, YTO YACTO COMPOBOXK/IATIOCh KOMIIBIOTEPHBIMM aTakaMMm. Tak, ¢ 2008 T.
rpymnna «AHOHUM» (Anonymous) coBepiumia psj Kubeparak B MOIAEP>KKY HEKOTOPBIX
HOMUTUYECKNX U OOI[eCTBEHHBIX Iie/eil. MUIIeHsAMM CTaly TOCYAapCTBEHHBIE U Peyii-
IMO3Hble OpPraHU3aINl, @ TAKXKE OT/eNbHbIe pyUadecKye mia. [IoBopbl Ay aTak 6pu1n
CaMbIMM PasHBIMU: IIOAIZIEPKKA MONUTUYECKNX JBVDKEHWIA, YTOIOBHbIE Jie/Ia 110 OTHOILE-
HUIO K aKTUBUCTaM, PeUTMo3Has fessTenpHocTs (Li 2013, 302).
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XaKTUBUCTBI OTIMYAIOTCS OT IPENCTaBUTENell OPraHM30BAHHON KUOepIpecTyI-
HOCTH TeM, YTO, KaK IIPaBUJIO, He IPec/IefyloT KOPbICTHBIX Ieneit. OFHaKo HeNlb3s Kc-
KJII0YATh U IlepecedyeHNs 3TUX BUJJOB IPOTUBOIPABHBIX OpraHu3annii. XoTs CyleCTBYeT
MHOXECTBO TPY/OB O KMOEpIPeCTYITHOCTY, KNOepTeppOpM3Me U MHBIX IIPeCTYIUICHUAX
B 1(bPOBOIL Cpefie, XaKTUBU3MY HOCBSIIEHO He TaK MHOTO yccaefnoBannit. OTnenpHble
KPVMMHOJIOTY CYUTAIOT 3TO JBVDKEHUE HOBOV, YHMKAIbHOW M BMECTE C TeM OIACHOM
dopmoit penanum (Tanczer 2016, 1614-1615).

JocTaTOYHO TPYHO TOBOPUTD O CTATUCTHKe XaKTuBM3Ma. Kak crenyer us sapy6ex-
HOI1 TUTepPaTypbl, IO MHEHNIO OIIPOLIEHHbIX PECIIOH/IEHTOB, XaKTUBU3M COCTABAN 58 %
BCeX HapyIIeHNII, CB3aHHbBIX C He3aKOHHBIM JOCTYIIOM K KOMIIBIOTEPHOI MHpOpMaIn
B 2011 r. B To e BpeMms, 110 JaHHBIM OIIPOCOB, NpoBofuBiIMxca ¢ 2004 nmo 2010 ., HU
OJVIH 13 PEeCIOH/IEHTOB He Ha3blBa/l XaKTMBM3M B KayecTBe IPUYMHBI TaKUX Hapyllle-
anii?. K coxaneHnio, He6OMbLUIOe YNC/IO UCCIENOBAHNI HE MO3BOIAET MOMYIUTD 00b-
€KTUBHOE IIPECTABIEHNE O JAHHOM PAa3HOBUIHOCTY OPraHN30BaHHOM IPECTYITHOCT.

YdeHble MOAYEPKUBAIOT, YTO CYLIECTBYET HEOOXOAMMOCTb B YHUKAIbHOM IIOJXO-
fie K pasmnyuHbIM popmam xaktususma (Webber, Yip 2018, 253-254). [lymaercs, ¢ 9TUM
MHEHIEM MOYKHO COTTIaCUTBCS, IIPUYeM JaxKe B 60Iee LIMpoKoM MaciuTade. B mocnennee
BpeMs B HayKe IIpeo01ajjaeT MO3MIN, COITIACHO KOTOPOJT KOMIIBIOTepHbIE aTaKM COBEP-
LIAI0TCA, KaK IPaBUIO, B KOPBICTHBIX Li€/IAX (McDaniel 2018, 161-162). BmecTe ¢ TeM
MO>KHO HaOJIIOflaTh CIy4Yay CO3[AHV IIe/bIX IPOTUBOIPABHBIX IPYIII, 3aHUMAIOIINXCS
B3/IOMOM KOMITBIOTEPHBIX CUCTeM. Peub MIeT He TONBKO O XaKTMBMCTAX, HO U 00 MHBIX
IPeCTYNHBIX GOPMUPOBAHNUAX, IPOSABIAMNXCA B 1 poBoit cpese. OHM XOPOLIO Op-
raHM30BaHbI, BIAJIEIOT HEOOXOMMMbIMI HaBbIKAMIA, a MX LI€/IM M 3a/Ia4y He CBA3aHbI (110
KpailHeil Mepe NPsMO) ¢ HOMy4eHreM (pUHAHCOBOI VIV VIHOJ MaTepyaIbHOI BBITOJbL.
Taxum 06pasoM, BO3MOXKHO, caM (akT co3faHMs MOJOOHBIX GOPMMPOBAHUI JOTDKEH
BJIeYb HACTYIIIEHNE YTOIOBHON OTBETCTBEHHOCTU?

Lenbio HACTOAIIErO MICCIEOBAHNS BBICTYIIAET paspellleHNe OTe/IbHbIX TeopeTuye-
CKMX ¥ IIPUK/IAJIHBIX NPO6IeM IpUMEHEHMs YTOTOBHO-IIPABOBBIX HOPM, OXPaHSIOMINX
6e30I1aCHOCTb KOMIIBIOTEpHO MHGOpManMi. 3aadn MCCIeOBaHNs: IPOAHAIN3UPOBATD
3apybexxHOe 3aKOHOJATeIbCTBO, CBS3aHHOE C PETyIMpoBaHyeM cepbl KOMIIBIOTEPHOII
nHbopManmy, a TaK)Ke MHEHNS YUEHBIX 110 ITOBOJY €T'0 COCTOSIHMSI; OLIEHUTD YTOIOBHO-
IIpaBOBbIe HOPMBI 00 OTBETCTBEHHOCTM 32 KOMIIBIOTE€PHBIE IIPECTYIIEHNS B KOHTEKCTe
UX OIPOTUBOLEIICTBIUS OPTraHN30BAHHOI IPECTYIHOCTI; 000CHOBATb 11 CHOPMYIUPOBATD
IpeIOKEHN 110 COBEPUIEHCTBOBAHMIO ITIaBbl YTONOBHOrO Kopiekca P@ ot 13.06.1996
Ne 63-03? (ganee — YK P®) o npecrymieHusx B chepe KOMIBIOTEPHOI MHPOPMALVNL.

MeToRoIorN4ecKoil OCHOBOI paboThl TPaAUILIMOHHO BBICTYNNIN YHUBEpPCAIbHbIE
IPUHIUIIBL ¥ TPeOOBaHNUS fUATEKTIYECKOTO MeTOofja Mo3HaHMsl (00BEKTUBHOCTH U BCe-
CTOPOHHOCTHM PAcCMOTpPeHNUs 00'beKTa MO3HAHMS, BCeOO1IIeil CBA3Y SBIEHNUI, CUCTEMHO-
cTv M Ap.). st MccenoBaHus 0COOEHHOCTEN IPaBOBOTO PEryIMPOBAHNUS OPIraHN30BaH-
HOJI KMOepIIPeCcTyIHOCTI B 3apyOeXXHBIX CTPaHAX MCIIONIb30BA/ICS CPAaBHUTEIbHO-TIPa-
BOBOII MeTOfl. [/ M3y4eHUs] SMIMPUIECKOTO MaTepuasa MpUMeHeH IOKyMEeHTaIbHbIN
MeTof (McCmenoBaHbl M3BeCTHbIE (DAKThI COBEPIIEHNsI OOIIeCTBEHHO OMACHBIX [JesTHIIT

2 2012 Data Breach Investigations Report. [lata o6patenus 24 nronst, 2020. https://www.wired.com/
images_blogs/threatlevel/2012/03/Verizon-Data-Breach-Report-2012.pdf.

3 3pech u asee Bce CCHUIKM Ha POCCUIICKVIE HOPMATMBHO-IIPABOBbIE AKTHI U CYIOHYIO IPAKTUKY
npusopsarcs 1o CIIC «KoucynprantIlnoc». [Tata obpamenns 29 urons, 2020. http://www.consultant.ru.
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OpraHN30BaHHBIMU IIPECTYIHBIMU (GOPMUPOBAHMAMM, U3yYeH 3aKOHOJATE/IbHBIN Ma-
tepuan). [IpuMeneH GpopManbHO-IOPUANIECKUIT METOJ], KOTOPBIT TIO3BOMMI TO/DKHBIM
00pasoM OLIeHUTDb IIPAaBOBble KaTETOPUY, BBISIBUTD M MCTONKOBATh UX NMpU3HaKu. s
OLIEHKM COCTOAHMA OPraHM30BAHHOM ¥ KOMIIbIOTEPHOI IIPECTYIIHOCTY UCIIOTb30BaTICh
CTaTUCTUYECKIE METO/IBIL.

2. OcHOBHOE HCCIeNOBaHMeE

VIzyyeHne 3apy6exHOro OIBITa YTOMIOBHO-IIPABOBOIO IIPOTMBOAEIICTBUS OPraHuU-
30BaHHOI IIPECTYIIHOCTY MOXKET BHECT! OOJIBIION BK/IaJ B pa3pabOTKy HallpaBIeHMit
COBEPUIEHCTBOBAHMA OTEYECTBEHHOIO 3aKOHOJATeNnbCTBa. Kpome TOro, 3acimy>KMBalOT
BHMMaHIA BBIBOZbI YYEHBIX, MCCIENOBABUINX HOPMAaTMBHbBIE aKThl Pa3/IMYHbIX CTPaH.
B vacTHOCTH, B OfHOII 13 pabOT, IOCBSIEHHBIX CPAaBHUTEIbHO-IIPABOBOI XapaKTepy-
CTUKe, yKa3bIBaeTcs, 4To 3aKoHoparenbcTBo CIIIA u Benmnko6puranum mosBosser npu-
MEHATb Mepbl YTOTOBHON OTBETCTBEHHOCTH HE TOJIbKO B C/Iy4ae COBEpIIEHNs KOHKPET-
HOTO KOMIIBIOTEPHOTO IPeCTYIUIEHNS, HO 1 3a CO3/laHMe IMPeCcTyIHbIX (GOPpMUPOBAHMIL
B IPOTUBOINpPaBHbIX Lemsax (Moceukun 2021, 166).

B yxa3aHHBIX CTpaHaX /Ie/ICTBYIOT TOX0XKMie ITpaBoBble onoykeHus: B CIIIA B 1986 1.
IPUHAT 32KOH O KOMIbIOTEPHOM MOLIEHHNYECTBE 1 370ynoTpebnenusx®?, a B Benmuko-
OpuTaHMM TNIPMMEHsAETCS 3aKOH O HEIPaBOMEPHOM MCIIONIb30BAaHNMU KOMIIBIOTEPOB
1990 r.° YueHble OJYEPKUBAIOT, YTO YyroloBHOe 3akoHomarenbcTBo CIIIA oxBarbiBaer
B Ka4yeCTBe OTHE/IbHbIX IPECTYITIEHNIT TOACTPEKATENbCTBO U CTOBOP, YTO YBENMYUBAET
BEPOATHOCTb NPUBIIEYEHNA K OTBETCTBEHHOCTH. BMecTe ¢ TeM B NpaBONPUMEHUTENb-
HOJI IpaKTyuKe Benmnkobpuranum BcTpedaloTcs (GaKThl Ha3HAUCHNUA HAKasaHMA 3a Cro-
BOP ¥ a4y COBETOB B COBEPIIEHN KOMIIBIOTEPHBIX IIPeCTyIIeHnit. Takas e TeTbHOCTD
npu3HaeTcs OTAeNbHBIM HapymenueM (Karagiannopoulos 2018, 135-136).

YueHble, NOCBATUBLINE TPYLbl 3aKOHOAATENbCTBY AMaliky, OTMEYaloT, 4TO B Ilepe-
4YeHb IIPOTMBONPABHBIX JIeHNUI, YCTAaHOB/IEHHDBII 3aKOHOM O KOMIIBIOTEPHBIX IIPECTy-
mennAx 2015 ., BKIIOYEHBI BCe BUMIBI COY4YacTUA B COBEPUIEHNY TAKMX IPECTYIUICHNII
(B KaueCcTBe CaMOCTOSTE/IBHOTO [INNKTA). BakHas 0COOEHHOCTD 3aK/II0YAeTCs B TOM,
YTO BCE COYYACTHMKM HE3aBUCUMO OT PO MOAIEKAT HAKa3aHUIO, KaK ¥ VCIIOTHUTENb
(Barclay 2017, 85).

B ABcTpanun geiicTByeT YTONMOBHBIN 3aKOH OT 1995 I., B KOTOPOM MCIOIb30BAH TOJI-
XOJI, XapaKTepHBIII /I BBIIIEYKa3aHHBIX CTPAH: COYYacTHe B COBEPLICHNN KaKUX-T1O0
[PeCTYIUIEHNII CaMo T10 cebe SIB/ISETCS OTHeNbHbIM npecTyiuieHreM®. OfHAKO NMEITCA
U CIela/ibHble HOPMBI. B yacTHOCTH, CT. 478.4 IpefycMaTpuBaeT HaKa3aHue 3a Pa3HO-
BUJHOCTH COYYaCTHsI B COBeplIeHnN Kubepupectymnennit. [Toxoxnm o6pasom, Kak ciie-
IyeT 13 3apYOe>KHOI JINTepaTyphl, peryMpyeTcss OTBeTCTBEHHOCTDb B cTpaHax HxxHoit
Adpuxy, e ¢ 2002 1. geitcTByeT 3aKoH 00 3/IEeKTPOHHBIX KOMMYHMKALVAX U CENKax
(ECT Act) (Shultz 2016).

* H.R.4718 — Computer Fraud and Abuse Act of 1986. [lata o6pamenns 25 nrons, 2020. https://
www.congress.gov/bill/99th-congress/house-bill/4718.

> Computer Misuse Act 1990. Jlata obpamennst 25 uions, 2020. https://www.legislation.gov.uk/
ukpga/1990/18/contents.

¢ Criminal Code Act 1995. Jlata o6pautenus 29 uions, 2020. https://www.legislation.gov.au/Details/
C2017C00235.
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JI7151 aHITIOCAaKCOHCKOJ ITPABOBOIL CeMbH IOCTATOYHO XapaKTEPHO YCTAaHOB/IEHME OT-
BETCTBEHHOCTU 32 Pa3HOBMJHOCTH COY4YacTUA B Te€X MM MHBIX IpecTyIIeHnAX. VHaue
rOBOP, /INIIA, OO bEINHBIINECA [/I COBEPLIEH IIPOTUBOIPABHbIX JesHNUI, IpUBIIe-
KAIOTCA K OTBETCTBEHHOCTM HE3aBUCHUMO OT TOTO, YAATIOCh /I UM JOCTUTHY Th JKe/TaeMbIX
pe3ynbTaToB. [I1a 60pbObI C OpraHN30BaHHON KMOEPIPECTYIHOCTBIO B YTOTOBHBIN 3a-
KOH 4aCTO BBOZATCS CIIeI[Ma/IbHbIe HOPMBI, YTO OTPaXkaeT 0COOEHHOE OTHOIIeHNE K HIM
CO CTOPOHBI 3aKOHOJIaTeNIsl. YUeHble, aHaIM3MPYIOlye 3apyOeKHOe 3aKOHOAATENbCTBO,
TOBOPAT O HEYJIOBMMOM XapaKTepe K1OepIpecTYIHOCTH, KOTOPBII MPUBE K MINPOKO
PacIpoCTpaHeHHOI KPMMIHAIM3ALNY M000ii TOATOTOBKM (CrOBOP, BIaJieHIe TeXHIYe-
CKUIMM YCTPOJCTBaMM). ABTOPBI IIOAJEPKUBAIOT TAKYI0 KPUMIHAIM3ALNIO, HO OTMeva-
0T, YTO MHOTYE CTPAHBI He PACCMATPMUBAIOT IPOCTYIO IOATOTOBKY IPECTYIIHOTO MIOBEfie-
HIS KaK HakasyeMoe jesane (Viano 2016, 21-22).

Hacrosmee nccnenoBanne He 6510 ObI 00BEKTUBHBIM 0€3 M3y4YeHNS HOPMATUBHO-
IIPAaBOBBIX AKTOB 3apy0eXHBIX CTPaH, BXOAAIINX B IPYIIITy POMaHO-TePMaHCKOI IIPaBo-
BOJT ceMbl (B KOHTEKCTE BBIAB/IEHNA 0COOEHHOCTEN YTOTOBHO-IIPABOBOTO IIPOTUBOJIE-
CTBIUSA XaKePCKUM COOOIIeCTBaM).

B yronoBHOM 3akoHe BeHrpuu He COmEpXUTCS HOPM, YCTaHABIMBAMOIINX OTBET-
CTBEHHOCTH JIMIIb 33 CO3JaHNe OODbeIMHEHNIT C LIe/Ibl0 COBEpILIeHNSI KOMIIbIOTEPHBIX
npecrymnernit. OZHaKO B 3apy6eXHOIT TUTepaType OTMEYAeTCs, YTO HaINIO IIPaBOBOIL
po6et, KOTOPBII JO/DKeH OBITh IIPEOI0/IeH OCPeCTBOM BHECEHNUS COOTBETCTBYIOINX
U3MeHeHMI1. BMecTe ¢ TeM momguepKuBaeTcs, YTO HOBbIE CTATbM HO/DKHBI IelICTBOBATh
TOJILKO B KOMIUIEKCE ¢ MepaMy KpUMIHOJIOTMYecKoro xapakrepa (Béla 2016, 173-174).

YronosHblit 3aK0H PUHIAHANN yCUIMBAaeT OTBETCTBEHHOCTD 32 COBEpIleHe KOM-
IBIOTEPHBIX MPEeCTYIUIEHNI ITOCPeiCTBOM 3aKpeIVIeHNMs PasIMYHbIX BUJOB COYYacTHs
B KayecTBe KBa/IMpUIUpyollero npusHaka. [Ipu sToM caMo npoTuBoOIpaBHOE 00beny-
HeHye He 00pasyeT OT/e/IbHOTO COCTaBa IIPeCTYIIEHMsI, @ PACCMAaTPUBAeTCs KaK HEOKOH-
yeHHas cTamysa. OfHAKO MCCTIe0BaTeNN IOAYepPKIBAIOT, YTO 3aKOHO/ATe/IbCTBO CTAIKN-
BAaeTCsI BCe C OO/IBIINMI BBI30BAMI CO CTOPOHBI KMOEPIPECTYIIHOCTI 1 HYXK/JAeTCA B CO-
BEpPLIEHCTBOBAHMM. ITO OTBEYAET JelicTByomeil [lupektnBe EBpomnerickoro napiamMeHTa
u Cosera ot 12.08.2013, cornacHo 1. 13 KOTOpOIi 1ie/1eco06pasHo IpeaycMOTpeThb boee
CypoBbIe Mepbl HaKa3aHN, eC/IY HalaJieHne Ha MHPOPMAIMOHHYIO CUCTEMY COBEPIIEHO
npecrtynHoi opranusanueit (Calcara, Sund, Tolvanen 2019, 94-97).

Kak ormeuaet A. B.IleneBuna, ct. 216.1 [lennTeHnmapHoro xogexkca OCTOHUA YCTa-
HaB/IMBaeT YTO/JIOBHYI OTBETCTBEHHOCTb 3a MOATOTOBKY KOMIIBIOTEPHOTO IIpecTyILIe-
Hus (ITeneBuna 2017, 246). JIr0OOIBITHO, YTO aHHOE IIPAaBOHApPyLIEHVE MOXeT OBbITh
BMEHEHO I0PUANYECKIM JINIIAM, T. €. K OTBeTCTBEHHOCTH IIPUBJIEKAIOTCS He TOIbKO KOH-
KpeTHbIe pM3IIecKIie NIia, HO X OOIIHOCTD JIIOfIelL.

MccnenoBanye HOPMAaTUBHBIX aKTOB MHBIX CTpaH, IPMHAZIeXAIIUX K IPABOBOI
ceMbe KOHTMHEHTA/IbHOTO IIPABa, MO3BOJIAAET CHENaThb BBIBOJ, O TOM, YTO OPraHM3aINs
TPYIIIBI JINLI, HAIIPAB/IEHHON HAa COBepIIeHUe MPeCTyIUIeHNiI B cdepe KOMIIbIOTEpPHOII
nH(pOpMaLNy, Yalle IPU3HAETCA KBaIM(PUIVPYIOMM IPU3HAKOM, YeM OT/eIbHBIM CO-
cTaBoM IpecTymuieHMs. Cpeayu Takux cTpaH Mo>kHo HasBatb OPI, Hunepnannsl, Gpan-
nysckyo Pecnyonuky, Conmamuctuyeckyo Pecniybnmky Bpernam, Kwuraiickyro Ha-
ponHyto Pecriy6nuky, Yemckyto Pecriy6nuky u gp. (Moceukun 2021, 167). B ocHoBHOM
YTOJIOBHOE 3aKOHOJIaTe/IbCTBO JAHHDBIX CTPAH OXBAaTbIBAET CO3/IaHNe TAKUX OpraHM3alNil
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Yyepe3 MHCTUTYThI COYYaCTVSA M HEOKOHYEHHBIX IMPECTYIJIEHNA, T.€. OTBETCTBEHHOCTD
HaCTyIIaeT 32 IPUTOTOBJIEHNE VU TIOKYLIEHME.

V3noxeHHOe 1MO3BONMAET CHOPMYIMPOBATH MPOMEXKYTOUYHBI BBIBOA: B 3aKOHO-
laTeNIbCTBE psifia 3apyOeXXHBIX CTPAH JMCIO/Nb30BAH IIOXOMI, B COOTBETCTBUM C KOTO-
pbIM I060€ coydacTye, BOSHMKIIeE JI/IA COBEPLIEHN KOMIIbIOTEPHBIX IIPeCTYIUICHNUI,
IIpM3HAeTCs OTAeNbHBIM OKOHUEHHBIM flessHMeM. Kak IpaBuio, Takye CTPaHbl BXOHAT
B TPYIIIIY aHITIOCAKCOHCKOJ NPaBOBOJ ceMbH. [I14 3aKOHOJaTe/IbCTBA CTPaH, IpUHaiIe-
JKAIIMX K POMaHO-T€PMaHCKOI IIPaBOBOIL ceMbe, 60/lee XapaKTepHO KOHCTPYUPOBaHUe
KBa/MUIVPYOIIVX COCTABOB C IIOMOIIBIO IIPM3HAKOB, OXBATBIBAIOIINX TOT VIV VHOII
BIJ| coydacTuA. [Ipy 3TOM 4acTb y4eHbBIX YKa3bIBa€T Ha TO, YTO 3aKOHbI HY>K/JAIOTCA B CO-
BEPIIEHCTBOBAHMY Y JJOTDKHBI BK/II0OYATh OTZE/TbHbIE HOPMBI, YYUThIBAIOMINEe OPTaHU30-
BaHHYIO KNOEPIPECTYIHOCTb.

PasymeeTcs, B HayKe CYIIECTBYIOT MHEHMA M O TOM, YTO BINMAHNE OPTaHN30BAHHON
KNOEpPIPeCTYHOCTY 4Ype3MepHO IIpeyBennydeHo. Tak, OT/e/bHbIe aBTOPBI, KPUTUKYs
3aKOHOJIaTeNIbCTBO BenmMkoOpuTaHmMy, OTMEYAIOT, YTO TePMUHONOTUA B HOPMATUBHBIX
aKTax flajieKa OT JAEVICTBUTEIbHOCTY U IIPY IPUHATUN M3MEHEHUI B 3aKOHOJATENbCTBE
He OBIIO TO/DKHOTO NMOHMMAHMA COOTHOLIEHMA (OPM COy4acTusA B COBEpPIICHUN KOM-
nploTepHbIX IpecTymwieHnit (Lavorgna, Sergi 2016, 182-183). [Ipyrue yueHble Iosara-
IOT, 4TO TaKye GOpMbl 0OBEeIMHEHN, KaK XaKTMBU3M, He HYXX/JAI0TCA B PEIPeCCBHOM
PeryInpoBaHuy, IOCKOIbKY BBICTYIIAIOT CBOEOOPA3HOI Pa3HOBUIHOCTBIO IIPOTECTA, Ha
KOTOPYIO pacupocTpanseTcs cBobona cinosa (Li 2013, 311-312).

JymaeTcsi, 4TO OOIIeCTBEeHHAs! OIMACHOCTb ¥ HAaHECEHHDII Bpell OT JesATeTbHOCTI
KnOepIpecTylmHOCTH, TeM 6oJiee OpPraHM30BAaHHOM, OYAYT TOMBKO BO3pacTaTh. B cBs-
31 C 9TUM CJIefiyeT HOAHATb BOIPOC O KPMMMUHAIM3ALUU CaMoro ¢akTa oObeaHeHNs
B IIpecTynHoe pOopMIPOBaHIe B IIe/IAX COBEPUIEHN KOMIIBIOTEPHBIX ITpecTyIIennit. Pe-
IIeHNe JaHHOTO BOIIPOCa HEBO3MOXKHO 0e3 yueTa OCHOBAHMII KPUMMHA/IN3ALNMN HesSTHISL.
B Hayke yromoBHOro IpaBa CIOXMWICA PAJ MapajyurM, B KOTOPHIX KOMNYECTBO U BUJIBI
OCHOBAHMI1 OINPENIENIAITCA HEONHO3HAYHO: IIIOPATMCTNYECKAs, MOHUCTUYECKAs, CMe-
maHHast, BomoHTapuctckas (Hewaes 2017, 91-92). Cpenu ocHoBaHuMil Hambosee 4a-
CTO BBIAE/IAIOTCS CIefyIoliye: 0OlIeCTBeHHAs OMACHOCTb KPMMIHAIN3YeMOTO AesHIUS,
pexe — MMpOoKas pacIpOCTPAHEHHOCTD; OXKMIaeMble IIOTOKUTEIbHbIE MOCTIENCTBIA,
IIpeBbIIIAIIVE OTPUIATENIbHbBIE TIOCTENCTBYA; OTCYTCTBUE IIPOTUBOPEYNA JIENICTBYIO-
1leMy 3aKOHOJIaTe/IbCTBY 1 JIp.

Hannune 06111eCTBEHHOI OIIACHOCTY B IIPOTUBOIIPABHOM [eATEbHOCTU OPraHU30-
BaHHBIX IIPECTYNHBIX GOPMUPOBAHMII B chepe KOMIBIOTEPHON MHPOPMAINM BIOTHE
ouesuaHo. Hammune B YK PO 1. 28 y><e ykaspIBaeT Ha TO, YTO KOMIIbIOTEPHbIE IIPECTY-
IUIEHNA CTIIOCOOHBI HAHOCKUTD CYIIeCTBEHHBII Bpell 00IeCTBeHHBIM OTHOLIEHVAM, IHa4Ye
3aKOHOJAaTe/Ib He CTasl Obl BBOAUTD B YTOJIOBHBIIT 3aKOH CT. 272-274!. Yiep6 ot Takux
IPeCTyIICHNIT eKeTOffHO BO3PACTaeT, a COydyacTue emle 6osee MOBBIMIAET OOIIeCTBEeH-
HYIO OITACHOCTb. PacIipocTpaHeHHOCTb OpPraHN30BaHHOI KIOEPIIPECTYITHOCTY SAB/IACTCS
[IOCTaTOYHO CHOPHBIM MOMeHTOM. [lo maHHBIM OGUIMANBHON CTaTUCTUKY, IPUBEMIeH-
HBIM BBIIIIE, IIPECTYIUIeHNs B cepe KOMIbIOTEPHOI MHGOPMALUY He OT/INYAIOTCS 3Ha-
YNUTETbHBIM KOMYECTBOM, HO IMEIOT TeHJCHIINIO K BO3PACTAHMIO (B TOM YNCIe B COYYa-
ctun). He cenyer 3a0bIBaTh 11 O BHICOKOI TATEHTHOCTM TTOZOOHBIX I€/IMKTOB.

[IpaBOBBIe aCIeKThI KpUMMIHAIN3AINH CIelyeT pacCMOTpeThb 6oree moppo6Ho. Yro-
TIOBHBII 3aKOH NPENYCMAaTPUBAET JIeAHNA, KOTOPbIE CBA3AHbI C KOMIIBIOTEPHBIMU TEX-
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HOJIOTUAMM, HO IIOCATAIOT Ha JIpyIye oXpaHseMble 00beKThl. K HUM MOXHO OTHeCTH,
HaIpMMep, MOLIEHHUYECTBO B cdhepe KoMubioTepHoil nadopmanun (ct. 159° YK PO),
HeIpaBOMepHbIT 060poT cpencTs maatexeit (cT. 187 YK P®) n unbre. XoTa B 3apydex-
HOII /uTeparype (M B psfie TPYAOB OT€YECTBEHHBIX aBTOPOB, Pasfe/IAONINX MIMPOKIIL
HOAXOf) TMOAOOHbIe JIeAHNA YacTO BK/ITIOYAIOTCA B IIOHATHE KMOEpIpecTYIHOCTH, Ha-
CTOsIIIlee MCCIEfIOBAHNe COCPEJOTOYEHO Ha IPeCTYIUIEHMAX B cdepe KOMIIBIOTEPHOI
nHpopmanny, BknodeHHBIX B I11. 28 YK PO (Fortes, Boft 2017, 7-8). VusiMu cnoBamy,
KOMIIbIOTEPHAsI IPeCTYIHOCTD Jjajiee Oy/ieT IOHNMATbCS B KOHTEKCTe Y3KOTO IIOAXO0/a.

AHanms3 0Te4eCTBEHHOTO YTOTOBHOTO 3aKOHOJATENbCTBA IIO3BOIAET CHeNaTh BBIBOJ,
YTO OHO OXBATbIBAaeT NIPAKTUYECKM BCe BO3MOXKHBIE BU/IbI IIPOTUBOIIPABHOI IeATeIbHO-
cTu B cpepe KOMIIbIOTepHOI MHPOpMAaIN, 06/1ajaole BhICOKOI 001eC TBEHHO OI1ac-
HOCTBIO. BMecTe ¢ TeM OT/e/IbHbIE YUeHble YKa3bIBAIOT Ha HEOOXOAMMOCTb KPYMIUHAIN-
3aLMM MHO JeATebHOCTH, HalIPUMeEP, CBA3aHHON C HEIIPAaBOMEPHBIM BO3/IE/ICTBMEM Ha
nHdopmaunonuyiw cucremy (Ipauea, Mamkos, Uygaes 2020, 196) mmu nmpuobpeTeHn-
eM BpefoHoCHBIX TporpamM (Ipebenkun, Kosprxubix 2017, 75).

Pasnmunble GOPMBI COYYACTHS OXBATBIBAIOTCS KBAIM(PUIVPYIOIMMM [IPU3HAKAMU
cr. 272-274' VK P®. Tax, 4. 3 c1. 272 YK PO npenycmarpuBaeT OTBETCTBEHHOCTD 3a
HeIIPaBOMEPHBIIT JOCTYI K KOMIIbIOTePHON MH(GOPMALVN, COBEPIICHHBII TPYIIION I}
10 IIpeABapUTEIbHOMY CTOBOPY MM OPraHM30BaHHOM rpymmoit. YacTs 2 cT. 273 YK PO
IpM3HaeT HaKa3yeMbIM CO3JjaHINe, MCIO/Ib30BaHMe U paclpOCTpaHeHMe BPeJOHOCHBIX
KOMIIbIOTE€PHBIX IIPOTPaMM, COBEpIIEHHBIE TPYIIION INL] 110 IPEIBApUTENBHOMY CTOBOPY
VIV OPraHU30BaHHON rpymnmoit. OfHa U3 CaMblX HOBBIX CTaTell B 9TOII [71aBe — CT. 274!
YK P® — B u. 4 Takxe COfiepKUT KBaMMPUIVPYIOMMI IPU3HAK, CBA3AHHBIN C COBepIle-
HIUeM IpecTyIUIeHNsA TPYIIION NI IO IpefBapUTeTbHOMY CTOBOPY M/INM OpraHM30BaH-
HOJI TPYIIONL.

XoTs 3aKOHOAATE/Ib BK/IIOYWI pas/indHble GOPMbI COYYACTHSA KaK KBAIUPUIMPYIO-
I[ye TIPU3HAKY, IPENCTAB/IACTCA He COBCEM JIOTMYHBIM OTCYTCTBUE Ay depeHnmanym
B 3aBUCMMOCTM OT CTeIeH)M OPraHM30BaHHOCTU. [JymMaeTcd, 4TO coBeplIeHNe NpecTy-
IUIEHN A OPTAaHM30BAHHOI I'PYIIIION ABJIAETCA 60JIee OIIACHBIM JiesTHIEM, YeM COBepILIeHNe
TPYIIION JINI] 11O IIPeBapUTeIbBHOMY croBopy. COOTBETCTBEHHO, JO/DKHO OBITh IIpefyc-
MOTpeHO OoJiee CTpOroe HaKasaHue.

Tem He MeHee aHa/IN3 CTaTell, OXBATHIBAIOIIUX IIPECTYIIEHNs B cepe KOMIIbIOTEP-
HOJ MHQpOpMaNNy, ITOKa3bIBAET, YTO COBEpIICHNE IeTHNA B COYYACTUM B/IedeT HACTY-
IIeHue 6ojlee CTPOrOil YTOIOBHON OTBeTCTBeHHOCTH. [TpaByia, B 1 popMa coydacTus
He B/IMAIOT Ha KBa/MMPUKALIO, TOCKO/IbKY OXBAaThIBAIOTCS OJJHOI YacThIO CTaThi. BMecTe
C TeM II0Ka He COBepIIeHO O0ILIeCTBEHHO OIIacHOe AesiHMe (a B psjie CIyyaeB — II0Ka He
HACTYIIWIO OOIeCTBEHHO OITaCHOE IOC/IEICTBNE), He 0Opa3yeTcs OKOHYEHHOTO IPecTy-
IVIeHNA, JayKe eC/IM IVIAHMPOBAIOCh €ro COBepllleHNe TPYIIION /NI 10 MpefBapuTe/b-
HOMY CTOBOPY M/IY OPTaHM30BaHHOJ IPYIION. B aToM ciydae pedb MOXKET UATH TOIBKO
0 IPUTOTOB/IEHUM VTN HOKYIIEeHNMN.

JleliCTByIOIINIT YTOMOBHBIN 3aKOH COJEP>KUT HOPMBI, IIpefycMaTpUBAIOLINe OT-
BETCTBEHHOCTD 3a caM (PaKT CO3[aHUA OTHE/NbHBIX BUJOB OPraHNM30BAHHDIX I'PYIII VN
3a ygactye B HuX. Tak, cT. 205* YK P® sakpemiseT IpOTUBOIPABHOCTD CO3IAHMS Tep-
POPUCTHYECKNX cO001IecTB MM ydacTus B Hux. B cr. 282! YK P® noxoxum o6pasom
YCTAQHAB/IMBAETCSA OTBETCTBEHHOCTDb 32 OPTaHM3AINIO SKCTPEMUCTCKOTO COOOIIecTBa.
B moscHuTenbHoI 3anucke k npoekTy PenepanbHoro 3akoHa Ne 203317-3 «O BHeceHUN
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M3MEHEeHMIT ¥ NOIIOHEeHNU B 3aKOHofaTenbHble akTel PP B cBA3u ¢ npunaatueMm Dene-
pabHOro 3aKoHa “O IMPOTUBOAEIICTBIN S9KCTPEMICTCKOI IESITeIBHOCTI », Pe3y/IbTaTOM
KOTOPOTO CTaji0 IPUHATHE CT. 282! YK P®, oTMedanoch, 4To «INLA, 00beIVHUBIINECS
71 OCYIIeCTBIEHUA IKCTPEMUCTCKOI NeATeTbHOCTH, AB/IAACD, IO CYTH, WIeHaM! opra-
HU30BaHHOJI IPYILIIBI INL], 3apaHee 00 beAMHUBIINMIICS IJ1s1 COBEPIIeHNsI IPeCTYIIeHNS
(4. 3 c1. 35 YK P®), o/mKHBI HOIEXaTh aHAJIOTUYHOMY IIPEC/IefJOBAHIION.

BBenieHneM [JaHHBIX CTaTell 3aKOHOZATEIb MOZYEPKHY/L: OOLeCTBEHHAs: OIIAaCHOCTD
00beVIHEHNS B OIIPe/ie/IeHHBIX MPECTYIHBIX LIeJISIX CTO/Ib BeMKA, YTO HEOOXOMMO IIpK-
B/IeYeHNe K OTBETCTBEHHOCTH iaKe 0e3 peannsalyy Ae/VKTOB, pajyl KOTOPbIX CO3flaHa
rpynmna. [lucrnosunys ykasaHHBIX CTaTell HEOJHOKPATHO IIOfiBeprajach 3acly>KeHHOI
KpUTHUKe. B 4aCTHOCTM, OFHUM U3 HEJOCTATKOB Ha3bIBAETCS CMELlIeHVe PasTNIHbIX GOopM
COy4YacTusi — OPTaHM3OBAHHOI TPYIIBI ¥ IPECTYIHOro coobmjectBa (A6GAyIaTUIIOB
2016, 93). C.M.Kouou otHOCKUTeNbHO cT. 205* 1 205° YK P® oTMedaerT, 4TO 3aKOHOfa-
Te/lIbHbIe PA3HOUTEHM BHOCAT MIIb IYTaHUIY B TEOPUIO M MIPAKTUKY IPUMEHEeHMs yTro-
JIOBHOTO 3aKOHa, Kacarlerocsi GopM coydacTysi B «T€PPOPUCTUYECKUX IPECTYIIEHSIX»
(Kouom 2016, 743). 1O. A. Knumenko, aHanusupyst ct. 282! u 2822 YK PO, noguepknsaer,
YTO JleraybHasl JeQUHULVS 9KCTPEMUCTCKOTO coobuiecTBa cHOpMyIupoBaHa 3aKOHO-
fatesieM BecbMa npotuBopeunso. C ofHOI cTopoHsl, B 4. 1 ct. 282! YK P® rosopurcs
0 TOM, YTO 9KCTPEMUCTCKOE COOOIEeCTBO — 3TO OpraHu3oBaHHas rpymmna nny. CrenoBa-
TeJIbHO, MOXKHO OTHECTH JAHHOe 0ObeiNHeHe K Pa3HOBYJHOCTY OPTaHN30BAHHOI IPYII-
nbl. C Opyroil CTOPOHBI, B HOPMe YKa3aHo, YTO COOOIIeCTBO MMeeT YaCTH VY BXOZIye
B HEro CTPYKTypHble IoApasfie/neHNs, a 3T0 03HauaeT Hajlu4dye y 3KCTPEeMUCTCKOTO CO-
o01ecTBa TAKOM JKe CTPYKTYPBI, KaK y pecTymHoro coobmectsa (Kmumenko 2017, 125).

Y4eHble TOAYEPKUBAIOT HEKOTOPYIO HEJIOTMYHOCTD 1 6€CCUCTEMHOCTb KOHCTPYUPO-
BaHMA PacCMaTPUBAEMBIX YTOTOBHO-IIPAaBOBBIX HOPM. BmecTe ¢ TeM MHOTVe aBTOPBI He
OTPUIAIOT MX HeoOxopmmocTy. HarpoTus, Hamuue COOTBETCTBYIOMMX CTATell B YIo-
JIOBHOM 3aKOHE IT03BOJIsIET IPUBJIEKAaTh K YIOMOBHOJ OTBETCTBEHHOCTM /ML, 0Obenu-
HYBIINMXCS JyIf COBEpIIEHVs IPeCTYIUIeHNUI, 00/TalaloliyX MOBBIILIEHHON O0IIeCTBeH-
HOIT omacHOCThI0. Kak oTMevaroT mpencraButenn Hayku, 1o BBegenus ct. 205 YK PO
VHOT/Ia CK/IafIbIBaIaCh HECKOJIbKO abCypAHas cUTyanus: (akT CyIeCTBOBAHMS TePPO-
PUCTUYECKOTO COOOIIeCTBA BBISB/IANCS, HO 3aIIPETUTD [esATe/IbHOCTb 9TOI0 CO00IIecTBa
He TIpeACTaB/ANOCh BO3MOXHBIM, I OHO IPOAO/DKAIO CyllecTBoBaHMe. Kpome Toro,
KpUMUHA/IN3aNMs OPTaHN3aTOPCKOM JIeATeTbHOCTY IIPU CO3AHUU TePPOPUCTUIECKO-
ro coofIecTBa ¥Mena 1 ¥MeeT 6onblIoe mpodurakTudeckoe 3HadeHue (Aynos 2016,
102). Hakonew, B CBsI3M C yKasaHMeM Ha Lie/Ib OPTaHM3ALMM TePPOPUCTUYECKUX U IKC-
TPEMUCTCKVX COOOIIEeCTB IIPOU3BOANTCA VX OTTPAaHIYEHVe OT JPYTUX OPTaHN30BAHHBIX
TPYIII ¥ IIPECTYIHBIX COOOIIeCTB (IIPeCTYIIHbIX OpTaHM3aLINit).

Hecmotps Ha coxpaHsioueecst HecoBepiueHcTBO cT. 2054 u 282! YK PO, a raxke
KPUTHKY CO CTOPOHBI HAayYHBIX PaOOTHMUKOB (C KOTOPBIMYM BO MHOTOM C/IefyeT COIJIa-
CUTbBCS), 3aKpeIUIEHHbIe HOPMBI He SIBJIAIOTCS «MEPTBBIMU» U MPUMEHSIOTCS B IIPAKTH-
ke. Tak, o ct. 205* YK P® B 2016 1. OCY>XJieHBI 2 4Ye., B 2017 . — 1, B 2018 . — 1,
B2019T. — 1.TTo cT. 282' YK P® B 2016 T. oCyXpeHbl 16 gern., 5 2017 . — 4,8 2018 1. — 4,
B2019T. — 6.

7 YronoBHoe CypompousBOACTBO. [laHHble O HasHaYeHHOM HakasaHum 1o crarbsiM YK. [lara
o6bparmenys 23 urons, 2020. http://stat.xn----7sbqk8achja.xn--plai/stats/ug/t/14/s/17.
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IloguepkHem: peyb MAeT O MMIAX, B OTHOUIEHUM KOTOPBIX BCTYIMI B CUIY IPU-
roBOp cyha. B To ke BpeMs B TaHHOJN CTAaTUCTUKE He OTPAXKEHBI Ipak[laHe, YTOIOBHOE
IIPOM3BOJCTBO II0 fle/laM KOTOPBIX OBIIO IIpeKpallieHo Ha 6ojlee paHHelT CTauM, a TaKxKe
CKpBITAsl YaCTh NMPeCTYMHOCTH. TakuM o6pasom, ct. 205 n 282! YK PO Becbma TpysHO
Has3BaTh «Hepaboummm». Cre0BaTeNbHO, BhIIIeYKa3aHHbIe HEJIOCTATKM He OKA3bIBAIOT
CYILLIeCTBEHHOTO BJIMSIHUA HAa BOCTPeOOBAHHOCTD CTATell M HEOOXOAUMOCTb OTBETCTBEH-
HOCTM 32 OPTaHM3ALIO ¥ Y9aCTHe B OTAE/IbHBIX IPeCTYIHBIX (POpMUPOBaHMAX. VI3yue-
Hue ct. 205% 11 282! YK P® 1103B0/M/I0 paccMOTPeTh MOAXOAbI 3aKOHOAATES K IPOTUBO-
HeVICTBUIO Pa3MMYHBIM IIPOABJIEHUAM OPTaHM30BAaHHOM IPECTYIHOCTU IHOCPENCTBOM
yronoBHOro npasa. COOTBETCTBEHHO, TaKye IIOAXO0/bI MO/ OblI ObITH MCIIO/Ib30BAHbI 1
B 60pbOe ¢ K1bepnpecTyMHOCTHIO.

JI/1s1 penieHus TOro BOIIPOCa BHOBb CIEAyeT 0OpaTUThCs K copiepykanuio 1. 28 YK
P®. [leitcTBYIOLIMIT YTONMOBHBIN 3aKOH He II03BOJIAET OXBAaTUTDb B IIOTTHOI Mepe fiesATeNb-
HOCTbD IT0 OPTaHU3aIMM XaKePCKUX COOOIIeCTB, KaK 1 yyacTre B Hux. CTaTbAMY JaHHOI
I7IaBBl TIPElyCMAaTPUBAETCA OTBETCTBEHHOCTD 33 COBEPLIEHNE NPECTYIUIEHUI TPYTIIION
NI IO TIpefBapUTEIbHOMY CrOBOPY WIM OPTaHM30BaHHOM rpymmoit. Ecau ke B mpo-
TMBOIIPABHBIX IIe/IAX OBUIM CO3JaHBI IIPECTYIIHOE COOOIIECTBO VIV IMpPeCTyNHas Opra-
HIU3aLMA, TO IPY HaJIN4IMM BCEX IPU3HAKOB BO3MOYKHO IPUBJIeYEHNE K YTOJIOBHOM OT-
BeTcTBeHHOCTH 10 CT. 210 YK P®. VimenHO 31ech HAOMIOGAETCA OfHA M3 BO3MOXKHBIX
IpaBOBBIX Tpo6eM. B coorBetcTBUM CO CT. 210 YK P®, npectynHoe coobuiecTBo (1pe-
CTyIIHas OpPraHM3alMA) CO3/JAeTCA B LIEIAX COBEPIICHMA OFHOTO V/IM HEeCKONIbKIX TK-
KIX /I 0CO00 TAXKKUX MPeCcTyIIeHnit, a cT. 35 YK PO ykasbiBaeT Ha HaMepeHe MOITy-
YeHMsI IPSIMO MM KOCBEHHO (DMHAHCOBOL M/IM IHOI MaTepyajbHON BBITO/BL.

Ecnm cooTHOCUTD XaKepcKoe COOOIIeCTBO ¢ IPECTYIHBIM COOOIeCTBOM, TO B PsAfe
ClTy4aeB MOTYT OTCYTCTBOBATh IIPM3HAKM, MpefycMOTpeHHble 4. 4 cT. 35 YK P®. Kak
y>Ke OTMeJanoch paHee, XaKepcKie COOOIIecTBa, MYCTh ¥ B OO/IBIINHCTBE CTydaeB, HO He
BCerZia CO3JAI0TCS C KOPBICTHON Liefiblo. Tak, 00/IbIIyI0 M3BECTHOCTD ITOTYYVIN ITyO/IN-
KaIli/ B CPeACTBAaX MacCOBON MH(MOPMALVIM O IIPECTYIUIEHNAX, COBEPLICHHBIX OpraHM-
3oBaHHoII rpynmoit «Ianraii-bonTait». Ilenpio rpynisl ObIIO ONyYeHNEe HE3aKOHHOTO
[OCTYIIa K KOMIIBIOTEPHOIT MH(pOpMaLny JO/DKHOCTHBIX /L. [Tonydyennas nndopmanms
Iy0/IMKOBa/Iach B psifie MICTOYHUKOB LU(PPOBOI CPeibl ¥ CPEACTBAX MACCOBOI MHPOP-
Manyu. IIpy coBeplieHNy MepBBIX MPECTYIUIEHNI YIaCTHUKY TPYIIIBI JeiiCTBOBAIN He
B IIe/IAX HOMy49eHMs MaTepManbHON BBITOABI, & CKOpee U3 XYIMIAHCKUX HMOOYXX/IeHMIL.
B nanbHeiiieM nony4yeHHas MHGOPMALVIS CTa/Ia UCIIONb30BATCSA /I U3BJICYeHNSA TIPK-
OBUIV, B OCHOBHOM ITyTeM BBIMOTaTe/IbCTBAS.

Takum 06pasom, JaHHBI IPUMEp ITOKA3bIBAET, YTO B OTHE/TbHBIX CITYJasAX JINIA fIeli-
CTBUTE/IBHO OObEANHAIOTCS B TPYIIIBI Ji/I1 COBEPLIEHNsI KOMIIBIOTEPHBIX IIPeCTYIIEHNI
He B KOPBICTHBIX IesiX. Hannume crenmanbHOM HOPMBI, IIpefycMaTpyUBalolleil OTBET-
CTBEHHOCTD 32 CO3/JaHMe TaKUX TPYIIN ¥ yYacTye B HIX, MOITIO OBl OKa3aTh IpO(UIaKTI-
yecKuil 3¢ (PeKT 1 yCTaHOBUTD Mepy HaKasaHMsI, COOTBETCTBYIOLIYIO [IesTHNIO.

Taxxe o6paTM BHMMaHMe Ha TOT (aKT, YTO NPECTYIUIEHVS, IIPefyCMOTPEHHbIE
4. 1-3 cT. 272, 4. 1 u 2 ct. 273 YK PO, oTHOCATCA K KaTeropusiM HeOOMBILON U Cpef-
Hell Tspkectn. Kak ykasano B 1. 2 Ilocranosnenusa Ilnenyma Bepxosrnoro Cyma PO ot

8 Mocropcyp ormacui npuroBop nuepy xakepckoii rpynnuposku «lanraii-Bonraii». 2017. [lata
obparmenns 24 urons, 2020. https://www.gazeta.ru/social/2017/07/06/10775462.shtml.
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10.06.2010 Ne 12 «O cyne6HOIT IpaKTHKe PaCCMOTPEHNs YTOMOBHBIX Jiell 00 opraHmsa-
LM TIPECTYITHOTO co00IecTBa (IPeCTYIIHOI OpraHM3alUy) WK YYacTUN B HeM (Heit)»,
IpecTynHoe coob1ecTBO (IIpecTyHas OPraHu3aIiA) OTIMYAETCSA OT MHBIX BUJOB IIpe-
CTYIIHBIX TPYII, B TOM YNC/Ie OT OPraHM30BAaHHOII IPYIIIBI, IOMUMO IIPOYero, Honee
CTIOKHOI BHYTPEHHell CTPYKTYPOIf, a TaKKe BO3MOXXHOCTBIO OOBbEeMHEHN ABYX MM
6o/ee opraHM30BaHHBIX rpymil. CIeoBaTeIbHO, MOXKET CTIOXUTBCS CUTYALUS, IIPU KO-
TOpOJI TpecTynHoe GopMupoBaHue 6ymeT oOMafaTbh CIOXKHON BHYTPEHHeEN CTPYKTY-
poJ1, CIJIOYEHHOCTHIO U LIEIbI0 COBEPIIEHNA MIPECTYIIEHUI, IPENYCMOTPEHHbIX CT. 272
u 273 YK P®. Takoe popMupoBaHue Helb3s MPU3HATD IPECTYIHBIM COOOIIEeCTBOM MIN
IIPeCTYIHOI OpraHu3alnuel B CBA3Y C TeM, YTO JaHHBbIe IeAHMA OTHOCATCA K KaTerOpyAM
HeOOJIBIION U CpefHelt TXKeCTH.

B cBs13u ¢ 9TMM HE0OXOVIMO ITONIPO6OBATh COOTHECTH IPOTUBOIIPABHBIE XaKepCKIe
0o0beHEHNA C OPTaHM30BaHHOI TIPYIIIOi, 0COOEHHOCTY KOTOPOJ PAcKPBITHI B 4. 3
cT. 35 YK P®. OueBnpHo, uTo 60/bIIast 4acTh IPU3HAKOB coBNajieT. [IpaByia, opranm-
30BaHHasA Tpynma He o0/lafjaeT CTPYKTYPUPOBAHHOCTBIO, CIVIOYEHHOCTBIO M IIE/IAMM,
KaK IIPecTyIHoe coo0IecTBO. BMecTe ¢ TeM ecnmy NMpuU3HATh XaKepcKoe oObelyHeHne
OPraHM30BAHHON TPYINIION NI, 0OBEAUHMBIINXCA I COBEPUIEHNA KOMIIbIOTEPHBIX
MpeCcTYIUIeHNH1, TO BO3MOXXHO VX IpUBJIeYeHNe K OTBETCTBEHHOCTU TO/NBKO 3a IIPUTO-
TOBJIEHME MY IOKYIIEHNE Ha IPEeCTyIIEHNE.

JymaeTcs, 4TO XaKepcKie coo01IeCTBa ellje HeCKO/IbKO JIeT Hasafl ObUIN 3HAYUTe b-
HO MeHee OIIACHBIMM, YeM TEPPOPUCTUYECKNE UM SKCTPEMMUCTCKIE, TO3TOMY CIIOKIB-
HIMecs IpaBoOBOe peryl1MpoBaHye M IPAKTUKa IPYMEHeH) HOPM Ha TOT MOMEHT JOCTa-
TOYHO a/IeKBaTHO OTBedanmu 0OCTaHOBKe. B HacTosmee BpeMsa 1y poBu3amis mpoypo-
JKaeT OXBaThIBAaTh BCe O0sIblle cep deI0BeYeCKOl XKU3HI, a Yiepd OT KOMIIbIOTEPHBIX
npecTyIieHnit Bo3pacraeT. COOTBETCTBEHHO, MO>KHO TOBOPUTD O ITOBBILIEHHOII 001Ie-
CTBEHHOJI OITACHOCTM XaKePCKUX COOOIIeCTB.

B mayke yronoBHOro Inpasa Ipe[araloTcsi COOTBETCTBYIOLME PEKOMEHTALMMA 10
KpMMUHaMM3aun. B 3apyOexxHoIl uTepaType oTMedaeTcsi, 9YT0 OObeAMHEHNS JIIOfieil
CIIOCOOHBI COBEPIIATh TO XKe CaMoe, YTO ¥ OTAeIbHbIe JINIA, U 3a4acTyio ayuie. [Tpu
3TOM II0YTH BCe BUJIBI IIPECTYIHBIX GOPMMUPOBAHMIL (BK/TIOYas BBICOKOOPTaHM30BaHHbIE
TPaINIVIOHHBIe (POPMUPOBAHNA) IIOTEHLMATBHO MOIYT yYaCcTBOBAThb B COBEPLICHNN
KoMIblOTepHBIX npectymnennit (Broadhurst et al. 2014, 2). B cBs13u ¢ aTuM 06beVHEHNE
B LIeJIAIX COBEpILIeHN KNOepIpecTyIIeHNiI JO/DKHO HaKa3bIBaTbC CTPOXKE.

Tak, V. P.Berumes, 3.M. Xucamosa u C.T. HUKUTUH TOXYepPKUBAIOT, YTO HEOOXO-
IVMMBbI MISMEHEHNS B YTOTOBHOM 3aKOH€, CIIel[a/IbHO OXBaThIBAOIINE OTBETCTBEHHOCTD
3a CO3[jaHMe XaKepCcKoro coolIecTsa 1 yyactue B HeM. o MHEHUIO aBTOpPOB, BBefje-
HIIe HOBOJ HOPMBI 00€CIIeunT afleKBaTHYIO IIPABOBYIO OLIEHKY IeATeTbHOCTU YYacTHM-
KOB OpPraHM3alVil, CBA3aHHBIX C COBEpIIEHMEM IPeCTyIUIeHn B cepe KOMIIbIOTEPHOII
uHdopmannu. B HOBoIT HOpMe /1A MpUAaHNA el YHUBEPCATbHOTO XapaKTepa CIefyeT
u36eraTh ONMCAHNS KOHKPETHBIX IPECTYIIEHWIT, Ha COBEpIIeH)e KOTOPbIX HallpaB/IeHa
opranusanus (bernmes, Xucamosa, Hukurun 2020, 102-103).

IToxoxero MHenusA npupepxusaerca JI.B.Imaskosa, mopgyepkuBas, 4ToO «yrojaoB-
HO-TIpaBOBBblE Mepbl IPOTUBOAEIICTBIA IIPECTYIHOCTU HYKHAIOTCA B pa3paboTKe HO-
BBIX IIOHATMI, COOTBETCTBYIOLINX U3MEHEHNAM B CII0CO6axX pOPMUPOBAHNS OPraHU30-
BaHHBIX IPYII 1 coobutecTB». OHa mpeparaeT fononuuth 1. 28 YK PO nopmamu 06
OTBETCTBEHHOCTH 3a CO3/JaHle OPraHM30BAaHHOI IIPECTYIIHOI IPYIIIbI (KMOEeprpyIIIIb)
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U 3a CO3JjaHNe IPECTYITHOTO COOOIIeCTBA, IMEIOIIETO IIe/IN COBEPIIeHN MPeCcTyIIeHNI
B cpepe KomnbioTepHOI nHpopmanuu (Imaskosa 2019, 58-59).

Jymaercs, 4TO MO3MUIUM BBINIEYKA3aHHBIX YYEHBIX CTOUT MOAJep>KaTb. [leiicTBu-
Te/IbHO, IPABM/IbHBIM pellleH1eM ObUIO Obl IIpYBJIeYeHe K YTOTIOBHOI OTBETCTBEHHOCTH
C MOMEHTA OPTaHM3AIVM IIPECTYIHOro (GOPMUPOBAHNA, CO3AHHOTO /I COBEPIIEHNUA
KOMIIbIOTEPHBIX IIPeCTYIIEHNI, KaK 3a OKOHUYeHHOe IpecTyIieHne. C y4eToM peanbHO-
rO CYLIeCTBOBAHMA XaKePCKUX OpraHmsanuii (cooOmecTs), coBepIIeHNs MU pasind-
HBIX IIPECTYIUICHNUI (B TOM 4YNC/Ie HEKOPBICTHOJ HallpaB/IeHHOCTH ) HEOOXOAMMO YCOBep-
II€HCTBOBATDb YTOJIOBHBIN 3aKOH IIyTeM BHECEHNA B HETO IIOJIOXKEHUI, 3aKpeIlIAIomNX
OTBETCTBEHHOCTD 3a CO3JIaHNe TaKUX pOPMUPOBAHUIL, PYKOBOACTBO VIMU MU y4acTue
B HIX.

BMmecTe ¢ TeM He B IOJTHOI Mepe MOXXHO TOAlep>KaTb MHEHMe O TOM, YTO C/Ief[yeT
u36eraTh ONMCAHNA KOHKPETHBIX NIPECTYIICHNIT, Ha COBepIIeHe KOTOPhIX HaIllpaB/IeHa
opranmsanys. Hanporus, crenyer yaenuTb 0o/bliioe BHUMaHIE CIIOCO6aM 3aKOHOAA-
TE/IbHOTO OTTPAHMYEHN OT MHBIX BUIOB IPECTYNHBIX POPMUPOBAHNIL, HAIIPUMeEp Tep-
POPUCTUYECKNUX MM SKCTPEMUCTCKMUX. VIMEHHO TaK MOCTYNM/I 3aKOHOZATEb IIPY KOH-
crpyupoBanun c1. 205% u 282! YK P®. B aycriosnuym mepedncieHsl 1160 KOHKpeTHbIe
pestaust (B ct. 205* YK P®), 60 o6uymit npusHak npecrymienuii (B ct. 282! YK PO).

B cryyae KpyMMHAIN3ALUM OTBETCTBEHHOCTH 3a CO3/IaHNe XaKePCKIX IPYIII TaKKe
HeoOXO[MIMO yKasaHe Ha BUJ| IPeCTYIUICHNIT, pajii COBEPLIEHMsI KOTOPBIX TaKlie IPyII-
bl 06Pa30BBLIBAIOTCA. B IPOTUBHOM C/Ty4ae BOSHUKHYT CIOKHOCTY ITPY PasTpaHNYeHNN
OT/Ie/IbHBIX COCTABOB IPECTYIUICHNUIT CO CXOZHBIMY IpU3HaKaMu. Tak, oOuMu yepra-
MM C XaKepPCKIM COO0OIIeCTBOM MOTYT 06/1a/IaTh OpPraHI30BaHHbIE IPYIIIIBI, 0O BEVIHIB-
HIMecs A7 COBepIleHNA NMCTAHIMOHHBIX MOIIEHHNYeCTB 1in Kpax. OgHaKo cuuTaeM
OIIpaB/IaHHBIM HAlIOMHUTb, YTO LA, 0ObeAVHUBIINECS [/ COBEPIIEHNA KOMIIbIOTEp-
HBIX IIPeCTYIIEHNIA, He BCeT/ia IIpecIeflyl0T KOPbICTHBIE Lie/Ii. BMecTe ¢ TeM 1X CXOCTBO
3aK/TI09aeTCA B IPOTUBONIPABHOM IIOCATATEIbCTBE HA KOMIIBIOTEPHYIO MH(MOPMALNIO.

B cBs13u ¢ 3TM pu GOPMYIMPOBAHNI CTATBM, IPEAyCMAaTPUBAIOIEell OTBETCTBEH-
HOCTb 32 OpTaHM3AIMI0 XaKePCKOTO COOOIeCTBa, ClIeflyeT YKasaTh Lie/ib KaK 00sA3aTeNb-
HBIJI TIpU3HAK. Takoll Le/Ibl0 MOXKeT ObITb COBEpLIEHME NPeCTYIUIEHNU B chepe KOM-
IBIOTEPHON MHPOPMALINY, YTO IHO3BOINUT OTTPAHMYUTD KMOEPIIPECTYITHOCTD OT 001IIe-
YTOIOBHOII IPECTYITHOCTY, Peaan3yeMoli C IpMMeHeHeM KOMIIbIOTePHBIX TeXHOIOTUIA,
a TaKKe OT [PYTMX PasHOBUHOCTEN COOOIEeCTB.

IIpn KOHCTPyMpOBaHMM COOTBETCTBYIOIIEN CTaTby BPAJ, /M ONpPaBAAHHO UCIIONb-
30BaTb C/IOBA «XaKep» WIN «XaKePCKNUIl», IOCKONbKY /Ie/ICTBYIOLINII YTOIOBHBIN 3aKOH,
a TaxoKe MHbIe HOPMATUBHbIE IPABOBbIe aKThI XX He VICIIONIb3YIOT 1 He PACKPBIBAIOT. 3aKO-
HOJIaTeNlb, PeryInpys OTHOIIEHN, CBA3aHHbIE C HEIIPAaBOMEPHBIMU JENICTBUAMM B Cde-
pe KOMIIbIOTepHOI MHPOpMALNy, UCIONb3YeT APyrue KOHCTPYKIINY, @ BBe[leHIie HOBBIX
OIIpefieleHNII 1je7leco0O6pasHo TONBKO B TeX CTy4asAx, KOTfia IpuMeHsoIecs GopMym-
POBKM He COOTBETCTBYIOT HOBBIM AB/IeHMAM. [lo/laraemM, MMeHHO 1ie/b, yKa3aHHas BbIIIe,
HIOMO>KeT 130e)KaTh HeONIPAaBIaHHOTO MCIIONb30BAHMA C/IOB «XaKep» VIIM «XaKepCKUIT»
B YTOJIOBHOM 3aKOHe.

Kaxk yxe oTMeuasnocs paHee, feiictyomye pegakuyn ct. 205* u 282! YK PO noz-
BepraloTCs apryMeHTMPOBAHHOI KPUTHUKe, CBA3aHHOI B OCHOBHOM CO CMellleHeM popM
coyvacTysA. K coxxaneHnio, Ipu KOHCTPYMPOBAaHUY CTAaTbH, IIPefyCMaTpyUBaIoIiell OTBET-
CTBEHHOCTb 33 OPraHM3ALNIO XaKePCKOrO cO0O0IecTBa, He M30eXKaTb TeX e CIOPHBIX
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peleHuit, B TOM 4IC/ie CMelIeHVs TaKUX pOPM COydacTs, KaK IPecTyITHOe COO0IeCcTBO
U OpraHM30BaHHAA I'PyMIa. B cOOTBeTCTBUM ¢ IPUHIUIIAMY CUCTEMHOCTI U A3bIKOBOI
CTAaHAAPTU3MPOBAHHOCTY KOHCTPYKIIMM BBOAVIMBIX B YTOTIOBHBIN 3aKOH CTaTell I0/KHBI
COOTBETCTBOBATb y)Ke CYLIeCTBYIOIIMM CTaTbAM. B CBA3M ¢ 3TUM IpefiaraeMas pefak-
LVIsI CTATBU He MOXKET CYLIeCTBEHHBIM 00pasoM oT/mm4arsest oT cr. 205% u 282! YK PO.
JIx npeo6pasoBaHme U yCTpaHEHNe HEeTOCTATKOB JOIYCTMMBI TOIBKO €MHOBPEMEHHO,
OfIHAKO JIJAHHYIO IpO6/IeMy CIefyeT OTHeCT! K IIPeMeTy OTAe/NbHOTO, ropasno 6onee
006'beMHOT0 HayYHOT'O MCCIIEJOBAHNA.

BmecTe ¢ TeM monaraeM BO3MOXXHBIM OTKa3aThCs OT TEPMUHA «COOOIIECTBOY, IO-
CKOJIBKY MMEHHO OHO COMBAET C TO/IKY MHOTYX Y4€HbIX ¥ IPAKTUKOB (B CUIIy €T0 pasyn-
YAIOMIMXCA 3HAYEHNIT), @ eT0 UCKTIOUeHNe He OKaKeT HeTaTMBHOTO BIMAHNUA Ha IIPABO-
IIpMMeHeHMe.

3. BeiBombI

IIpoBenenHOe MccnenoBaHMe, JONMOMHAIOIEE Y>Ke MMeIoLeca HaydHble TPYAbI,
IOATBEPANTIO, YTO OPraHM30BAHHAA IPECTYIHOCTh IMPONOIKAET Pa3BUBATHCHA, B TOM
4uCyIe B 00/1aCTV COBEpILIeHNA IesTHMiI B I poBoIi cpefie. B oTeuecTBeHHOI 1 3apyOex-
HOJT TUTepaType OTMe4aeTcAd POCT KMOepIpecTyIIeHNI, COBEPIICHHDIX B Pa3/IMYHBIX
(dbopMax coydacTus, B TO BpeMs KaK YyTOIOBHOE 3aKOHO/IATe/IbCTBO He BCEINa aleKBaTHO
OTpa)kaeT peryIMpoBaHye CyIeCTBYIOMINX OTHOIIEHMIA

OnHa U3 CylIecTBYIOIIMX IPO6/IeM CBA3aHA C OTBETCTBEHHOCTDIO 33 CO3/IaHMe IIpe-
CTYTHBIX (POPMUPOBAHMII C I1e/TbI0 COBEPIIEHN KOMIIbIOTEPHBIX IIpeCcTyIUIeHnit. B 3apy-
6e>KHOM 3aKOHOJIATeIbCTBE CIOKIINCH Pa3Hble TOAXOAbI K MepaM YrOJIOBHO-IIPAaBOBOTO
HPOTUBOJEICTBIA TAKUM ABIEHUAM. B cTpaHax, OTHOCAIMXCA K ceMbe 0011ero npasa,
TOCTAaTOYHO PACIPOCTPAHEHBI TI0/I0XKEHN, TO3BOAOIME IPUBJIEKATh K YTOTOBHOI OT-
BETCTBEHHOCTH 32 II060e 0ObeIHEeHNe C IIeTbI0 COBEPIINTD KOMIBIOTEPHOE IIPECTYIIIe-
HIIe KaK 32 OKOHYeHHOe JlesiHNe. B cTpaHax KOHTMHEHTA/IbHON IPaBOBOIl ceMbl Oortee
XapaKTepHO 3aKperieHne GopM COydacTnA B KadeCTBe KBaMnUIMPYOINX IPU3HAKOB,
B TOM 4MCJIe B COCTaBaX IIPeCTYIUICHN, CBA3aHHBIX C KOMIIBIOTepHOI NH(OpMaLueil.

B Hayke TakKe CIIOXXMTAch JYICKYCCHA O 11e71ecO00pasHOCTY KPYMUHAIM3ALNNI CO3-
llaHMsA XaKepCKUX coobuiecTB. VIMeIoTCs apryMeHTHMpOBAaHHBIE MHEHUS 33 M IIPOTUB.
B paMKax mpoBeleHHOTO MCCNENOBAHMA MbI IIPUBE/N JOTIO/THUTENbHBIE TOBOIBI B ITO/Ib-
3y KpUMUHA/IM3aLVM XaKepcKux coobuiecTB. Takoe M3MeHeHUe B 3aKOHOJaTeIbCTBE
IPENCTAB/AETCA BECbMa aKTyaJIbHBIM ¥ OTBEYAIOLMM CIOKMBIIENCA CUTyaluy IPOTH-
BOZENCTBYA KNOEPIPeCTyITHOCTH.

B YK P® craTbio, MpegycMaTpUBaIOLIYI0 OTBETCTBEHHOCTD 3a YKa3aHHOE JIesTHNE,
MOYXHO Pa3MecTITb B I71. 28 1o HoMepoM 2742 Ilpenaraem cefyouyo GopMy1npoB-
Ky €€ IVMCIIO3ULINIL:

Crarbs 2742, OpraHusanyus yCTOMYMBON IPYIIIBL UL B L/IAX COBEPIIEHNUS [IPECTY-
IVIeHNI B cepe KOMIIBIOTePHOI MHPOpMALIN

1. Co3paHne yCTOTYMBOI TPYIIIIbL JINL, 3apaHee OOBEUHUBIINXCS B L{E/IAX COBEpIIIe-
HIsI IPECTYIUIeHNIT B cepe KOMIIbIOTEPHOIT HH(OPMALINH, 2 PABHO PYKOBOACTBO TAKOIl
TPYIIION, €€ YacThI0 VIV BXOAAIMMU B TaKyI0 I'PYNIY CTPYKTYPHBIMU IOfIpa3feNeHus-
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2. Y4acTue B yCTOMYMBOII IPYIIIIe /INLI, 3apaHee 0OBEANHMBIINXCS B Le/IAX COBeplIe-
HYIS IPeCTYIIEHUIT B cepe KOMIIbIOTepHOI MH(pOopMauuu. . .

IIpennoxxeHHass pekOMeHJalusA MO COBEPLIEHCTBOBAHMIO YTOJIOBHOTO 3aKOHA SIB-
JI€TCS JIMIIDb IIPUMEPHOI U, 6€3YC/IOBHO, HY>KAAETCSI B YTOYHEHUY IIOCTIe IPOBEeHNs
COOTBETCTBYIOLINX HAYYHBIX U3bICKaHUIL. [Ipu popMyanpoBanum gucnosunnu ct. 2742
YK P® 6bU1 IpUHAT BO BHUMAaHME OJIXOJ] 3aKOHO/ATe/sI, KOTOPbIII Y>Ke MCII0/Tb30BaJICs
npu cospanuu ct. 205 u 282!, 3akoHOHATENb KOMYCTIII IPOTUBOPEUNS MEXY IIPU3HA-
KaMJ TepPOPUCTIYECKIX Y SKCTPEMUCTCKMUX COOOIeCTB, U IIPU3HAKAMY, 3aKpeIl/IeHHbI-
M B cT. 35 YK P®. B TakoM ciydae momydaercs, 4To Bce OyAyIIMe MpeIoXKeHNs 10
KPMMUHA/IN3ALM PA3HBIX BUIOB IPECTYIHBIX COOOIECTB He OYAYT COOTBETCTBOBATD
IeCTBYIOUIMM CTaThsAM 1nu6o Obuieit yacty, mb60 OcobeHHOI YacTH.

B cBoto ouepenp, npu popmynnposarnu ct. 274> YK PD Mbl BBIHYXK/IEHbI 3aHATH
OJJHY U3 MO3ULUI B IMCKYCCMOHHOM BOIIPOCE, IOCUUTAB HEOIMYCTUMBIM OTKIOHEHIE
OT TeX MeTOJ[0B, KOTOpbIe y>Ke ObIIN MCIIO/Ib30BAHBI I TI0Ka3a/iy CBOK0 9 eKTUBHOCTS,
[aXke eCM B HayKe oOpaIaeTcsi BHUMaHMe Ha MPOTUBOPEUNs C ITOTIOKEHNUSMMI, 3aKpe-
twreHHbIMH B CT. 35 YK PO®. Ecnint ncmonbp3oBaTh KapAMHAIBHO Pa3TNIA0IIECS CITOCOOBI
3aKpeIUIeHNs B 3aKOHE ITOXOXKMX SB/IEHMUI, TO HApPYIIAETCs LeJIOCTHOCTD YTOTIOBHOTO 3a-
KOHa, 3aTPYAHAIOTCS KBaINPUKALVA M IPUMEHeHVe HOPM, YTO BeleT K CHVDKEeHUIO 9¢-
dexTUBHOCTY 6OPBOBI C OPTaHM30BAHHON MIPECTYITHOCTHIO.

BmecTe ¢ TeM BbIOpaHHOe HalpaBjIeHM€ YTOTOBHO-IIPAaBOBOTO IPOTUBOAENICTBIS
OpraHN30BaHHOI KMUOEPIPECTYIIHOCTY MPENCTABIACTC MPaBUIbHbIM. OUYeBUIHO, YTO
paspaboTKa yroloBHO-IIPABOBBIX HOPM, PeryIMPYIOLIVX JAHHYIO Chepy, ZO/DKHA HOCUTD
KOMIUIEKCHBIII I BCECTOPOHHMIT XapakTep. [Ipy 3ToM >ke/laTebHO eAVHCTBO MOAXOJa
CO CTOPOHBI He TO/bKO OTeYeCTBEHHBIX, HO U 3apPyOeXXHBIX YUEHBIX, YTO 0OYCIIOBIEHO
TPaHCHAIIMOHAJIbHBIM XapaKTepOM KOMIIbIOTEPHOII IPECTYNHOCTHU. B CBA3M ¢ U3/I0XKeH-
HBIM HafieeMcsl, YTO JJAHHOE VICCTIefOBaHMe IIPOOYANT HAYYHBIN MHTepeC MHbBIX YYEHBIX
U 3TO IpUBEJeT K ONTUMa/TbHOMY PellIeHNI0 O COBEPLUIEHCTBOBAHNY 3aKOHA.
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The article analyzes legal problems arising in connection with the establishment of criminal li-
ability for organizing a stable group of persons for committing crimes in the field of computer
information. The urgency of this topic is due to the negative dynamics of crimes associated
with computer technology and committed by criminal communities or organizations as well
as the constant growth of damage from them. The author evaluates the current criminal law
measures to counter organized cybercrime, identifying their shortcomings. The provisions of
domestic and foreign criminal legislation were analyzed, which made it possible to identify
some legal gaps and identify ways to overcome them. The article proves that the Criminal
Code of the Russian Federation does not fully cover cases of the creation of organized criminal
groups aimed at committing illegal activities in the field of computer information. In particu-
lar, responsibility is not differentiated between a group of persons by prior conspiracy and an
organized group; the category of crimes and the absence of the purpose of making profit do
not allow qualifying the act as committed by a criminal community or a criminal organiza-
tion. It is advisable to recognize the very fact of the creation of illegal organized formations
as a separate tort, as is done in the legislation of individual countries of the “common law”
legal family, as well as in domestic norms regulating countering terrorism and extremism.
It is proposed to include in the Criminal Code of the Russian Federation a norm providing
for responsibility for organizing a stable group of persons aimed at committing crimes in the
field of computer information. The wording of the corresponding article has been formulated,
which can be used as a recommendation when improving legislation.

Keywords: computer information, computer crime, organized group, criminal community,
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MeTtomonornyeckass OCHOBa
YTOJTOBHO-IIPOLIECCYa/IbHBIX MCCIEOBAHNI

A.IO. Apanacves

Hmxeropopackas akagemuss MBJI Poccun,

Poccuiickaa @epepanus, 603950, Hiokunit Hosropozn, AHKyimHOBCKOE 10CCe, 3
Hipxeropopickuii rocyapcTBeHHsblit yausepcureT uM. H. V1. Jlo6ayesckoro,
Poccniickas ®epepanus, 603022, Hyoxuuit Horopop, np. larapuna, 23

s nurupoBanmsa: Acdanacoes, Asnekceir 0. 2022. «Merogomorndeckasi OCHOBA YTLOTOBHO-
IPOLIeCCYaIbHBIX McCIenoBanmit». Becmuuk Cankm-Ilemepoypaeckozo ynusepcumema. Ilpaso 1: 46—
69. https://doi.org/10.21638/spbul4.2022.103

CoBpeMeHHas YyrOOBHO-IIPOIjecCyanbHasA HayKa COAEpP>KUT MHOXKeCTBO HepeIleHHBbIX BO-
IIPOCOB TEOPETUYECKOTO M METOMIO/IOTMYECKOTr0 XapaKrepa. I1o ceit jeHb MeTomonIorNA yro-
JIOBHO-TIPOLIECCYA/IbHBIX MCC/IEJOBAHMIA U B 1I€/IOM BCEil yTOOBHO-IIPOLECCYaTbHOM HAYKM
OCTAeTCS HEPACIIO3HAHHOM. BONBIIMHCTBO yYeHBIX-IIPOLIECCYA/INUCTOB IIPYU IIPOBEIEHIN UC-
CTIef[OBaHMIT C/1ab0 OPMEHTHPYIOTCS KaK B 00'beKTe U IpefiMeTe NCCIEOBAHNS, TaK U B METO-
Tonorndeckoit ocHoBe. OCHOBHbIE 3aTPYIHEHNA BbI3BAHbI HEBEPHBIM IIOHMMAHEM VIMEHHO
MEeTOJIOTIOTUM VICCTIeNiOBaHMs. VIMeromyecst B 0071aCTI YTOIOBHOTO IIpoliecca paboTsl MOfi-
TBEP>KJAIOT He TO/IbKO y30CTb IIOIXOAA B IOHMMAaHMU METONOIOIMM, HO M OLIMOOYHOCTD
B TPAKTOBKe I IIPMMEHEHUN METOROB HayYHOTO Mo3HaHMsA. ITogo6Has CUTYaLUs CTIOXKIUIAch
B OCHOBHOM BCJIe[ICTBYe HeCHOPMUPOBAHHOCTI METOIOB YTOTIOBHO-IIPOLIECCYaIbHOI Hay-
K/ ¥ OTPaHMYEHHOI BHYTPUHAYYHON pedrrexcuu. B cBsisu ¢ a1um TpebyeTcs mponsBecTn
IIEPEOLIEHKY YCTOSABLIMXCA METOLONMOIMYECKMX LIEHHOCTEN ¥ TPafinLinii M apryMeHTMPOBAH-
HO TIPEIIOKUTb 0OHOBJIEHHDI B3IJIs1] HA METONOJIOTHIO YTOJIOBHO-IIPOLIECCYaIbHOI HAYKIL.
B cTaTbe popMupyeTcs ImpefcTaBieHe O METOROIOT M HayKIi, IIOJBEPraeTcsi KpUTUIECKOMY
aHa/IM3Y CJI0KMBUIAACA B YTOIOBHO-IIPOLIECCYa/IbHOM HayKe METOMIO/IOrMYecKas OCHOBA JC-
cnefosanuit. POpMyNIMpPYIOTCA aBTOPCKIE NPEIOKEHNA 110 YHUBEPCATbHOI CXeMe MeTOfI0-
JIOTUN VI CICTEME METOJ0B YTOJIOBHO-IIPOLIECCYaTbHOTO MCCNIENOBAHNA, a TAK)Ke IPUBOJATCA
JIOTMYeCKME 3TAIIbl YTOIOBHO-IIPOLIECCYAa/IPHOTO UCCIEN0BaHNA. ABTOP IPUXOIUT K BHIBOLY
0 HeOOXOAVMOCTH IIOHNMAHSI METOROIOTUY KaK Iy TH HayYHOTO IIO3HAHMS, KaK pe3y/braTa
BHYTPMHAy4IHOI pedIeKCuy OTHOCUTENPHO OpraHM3aly COOCTBEHHON HAayYHOI AesTelb-
HOCTH, 00 YHMBepPCaTbHOCTH OOIIeHAYYHDIX I YACTHOHAYYHBIX METOJOB MICCTIeLOBAHM U UX
BOCITOJTHAEMOCTH YTOJIOBHO-TIPOIleCCya/bHOI HayKoil. Kpome Toro, mpousBOAUTCA OlleHKa
HAyYHOCTY YTOJIOBHO-IIPOLieCCyanbHOI obmacty 3HaHmit. [IpuBeeHHbIe B CTAaTbe MPEIO-
JKEHNsI MOTYT jIe4b B OCHOBY Ha/IbHENINNX pa3paboTOK B 06aCTM YrOMTOBHOIO IIPOLECCa,
a TaK)Xe IOCTY>KUTb B Ka4yeCTBe PeKOMeH/alit Ipyu GOPMYINpPOBAHNY METO0IOTNYECKOI
OCHOBBI UICCTIE[IOBAHUIA.

Knrouesvie cnosa: METOMOJIOINA, YTOJIOBHO-IIpOLI€CCYyasIbHAA HayKa, KpUTEPUNM HAyKN, METO-
AbI ICCIEN0BAHIA, HAYYHOE ITO3HAHNE, 3aKOHOMEPHOCTI, pe(l))'IEKCI/IH.
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1. BBegenne

MeTopmonorno TpagMIMOHHO NOHVMAIOT TPOAKO: 1) KaK COBOKYIHOCTb METOJOB;
2) KaK ydeHye 0 MeTOfaX; 3) KaK CHUCTeMy IIPUHIUIIOB U CIOCOOOB OpraHu3alyuy 1 I110-
CTPOEHNUS TEOPETUYECKOI U MPAKTUIeCKONl JIeATeIbHOCTU. B 9TOM MOXHO ybOemuTbcs,
00paTUBILINCH K KAKOMY-100 GumocopcKOMy MM TONKOBOMY CTIOBApIO MO0 CIOXKWB-
IIeiiCs JOKTPUHE B 00/1aCTI METOLO/IOTNY, B TOM 4IC/Ie MeTooorny Hayku. Hanpumep,
B ¢punocopckoM cnoBape M. M. Posenrans u 1. @. FOguHa MeTOROIOrNS TPaKTyeTCs KakK
COBOKYIIHOCTb IIPMEMOB MCC/IEOBaHMs, IPUMEHsEeMbIX B KaKoil-Mnbo Hayke, a Takke
KaK y4eHJe 0 MeTOfjaX HayIHOro MOo3HaHus U npeobpaszoBanus mupa (Posenrans, FOnun
1963, 268). Ha Taxoe e 3HadeHMe ccbUtaloTcs B ¢punocodpckom cnosape V. T. Dponosa
(®ponos 2001, 329). B ronkosom cnosape C. V. OkeroBa 10f, METOROJIOTYEN IIOHMMAETCSI
y4eHye O HayYHOM METOfe BOOOIIIE WIN O METOMIaX OT/E/IbHbIX Hayk (Oxeros 2010, 292).

AHajnornyHoe NoOHMMaHMe IPOHMKIIO B HAyKy M aKTUBHO IPUMEHSETCS UCCIeNOo-
BaTe/IsIMM BCeX o0O/macTeil HAyYHOTrO 3HaHUA. B MoHOrpadumsax, guccepranmsax, HayYHbIX
CTaThSIX B KaueCTBE METOMOIOIMYECKON OCHOBBI MIOHMMAIOTCS B OCHOBHOM OTJe/IbHbIE
MeTOJ[bl HAyYHOTO MO3HAHNUA, T.€. CIOCOOBI, IIPYMeMbI, 03BOJIAIONNE TTOTy4YaTh HAYYHO
000CHOBaHHbBIE PE3Y/IbTATHI M JOCTUTATD Lje/IM UCCIeOBaHys. B felicTBUTeIbHOCTY CH-
Tyalysl BBIIJIIAUT MHAYe. 3a9acTyIo MCCIe[OBaTeNN, He 3ayMbIBasCh, OOVH 3a JPYIUM
[epPeNNCHIBAIOT METOLOIOIMYECKYIO YacTh, YKa3aHHYIO BO BBELIeHIM, HAIIpUMep, K JUC-
cepranusaM. TeM caMbIM cofiepkaHme paboThl MOYKET TOBOPUTh 00 OTHMX peanbHO MC-
[I0/Tb30BaHHBIX METOJAX, @ BBefleHue — o Apyrux. Ho ato monbensr. [opasno cyujectBen-
Hee HeIIOHJMMaHJe He TOJIbKO MeCTa I 3Ha4eHMs KaXJ[OTO MeTONA HAyYHOrO IO3HAHNA
IIs1 KOHKPETHOTO VICCIIeNOBaHMs, HO U oO1ell kaaccuduKauyu MeTOLOB ¥ ICTMHHOTO
CMBIC/TA METOJOIOI MY VICC/IENOBAHUS.

Tak, B JUICCEpTALIMOHHBIX MCC/IEJOBAHIX T10 YTOIOBHOMY IIPOLIECCY TPaJULIVIOHHO
IIpY ONVICAHNUM METOJO/IOTMYECKOI OCHOBBI YKa3bIBAIOT Ha TP (MHOT/A YeThIpe) IPYIIIbL
METOJJOB HAay4YHOTO ITO3HAHMs: OOIleHayYHble, YaCTHOHAYYHbIe, CIeluanbHble. OfHAKO
MOI0OHOe TIOHMMAHME PasfieNaeTcs: He BceMit. UYTO MbI MMeeM Ha CaMOM Jiefie?

BonbIIMHCTBO MCCIefoBaTeneli Ipy OMMCAHUYM MEeTOJOTIOTMYECKOl OCHOBBI CBOEI
[VICCEpPTALVIM BO IVIABY YIJIa CTABAT HEKWil BCEOOIIT MEeTOJ HAYYHOTO IO3HAHNS — Jiua-
JIEKTUYeCKOTo MaTepuanusMa. Ero MMeHyIOT [T0-pasHOMY: MaTepuanucTIIecKas Juaek-
THKaA (KyHameB 2019, 10), nguanekTuueckuit meron (Jlutsuu 2018, 7), YHUBEPCAIbHBIN
muanekTudeckuit Mmeroy nosHanusa (Komomeers 2019, 11), muanekTndecKimili METOT, ITIO3Ha-
Hus (Kyuraepes 2019, 9; Crpenkosa 2018, 7), BceoOL it fyaeKTUYeCKIii MeTO, II03Ha-
nusa (benges 2019, 12), IVa7eKTUKO-MaTepUaaCTIYeCKNI METOM, HayYHOTO TIO3HAHNA
(Bunokypos 2019, 12), guanektudeckuit MeTos Hay4yHoro nosHanus (Kynes 2019, 14),
BCeOOLINIT AuaneKTIecKuit MeToy, HayqHoro nosHanus (Ilomosa 2019, 8), BceoOmmit
MeTop Matepuanuctudeckoit guanexktuku (Ilncapesckuii 2019, 9) u ap.

31ech SIBHO CMelleHVe He TOJIbKO IMOHATHIL «OOIMil», «BCEOOIINIT», «YHUBEPCaIb-
HBIIT», HO M AMAJeKTNYeCKOTO MAeanyusMa M JManeKTU4eckoro marepuanyusma. OpHu
ABTOPBI SKOOBI MCIONB3YIOT B MPUHIUIIE JUaNeKTUIeCKUIl MeTop, 6e3 pasrpaHNYeHNns
Ha UJIea/IMCTUYeCKUI WM MaTepUaINCTIYeCKIiT, He TOBOPs Y>Ke 00 MCTOPMYeCKON 1IN
MeXaHUCTUIeCKON (M1 JIF000II MHOIT) AMaNeKTHKe, a APyTue IPsSMO YKa3bIBalOT Ha iua-
JIEKTUYeCKMIT MaTepuanusM (MaTepraauCcTUIecKylo AuanekTuky). Cam ¢axkT ogHOMO-
MEHTHOTO IIPYMEHEHVS JUAJIeKTUIeCKOTO Meanu3Ma I UaTeKTUIeCKOro MaTepyans3-
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Ma JO/I’KEH CTaBUTD IIOJ] COMHeHME 000CHOBAHHOCTD BCEl METOJOIOTMYECKO OCHOBBI.
Ectb 1 nosunym, yKaspiBarouye Ha COBOKYIIHOCTb METO/JOB HAyYHOT'O ITO3HAHMA, CPENY
KOTOPBIX Beflylllee MeCTO 3aHMMAaeT JUATeKTUIeCKUII METOMI, U B TO )K€ BpeMs 3TOT XKe
MeTOf| IPM3HAETCS OOIeHayYHbIM HaPAAY C aHA/IM30M 1 CUHTe30M, abCTparupoBaHyeM
1 KoHKpeTusanuei (3aiiues, [Tactyxos 2019, 753). Takxke UMEIOTCsI pabOTBL, e JUajieK-
TUYECKVM IPU3HAETCS JIMIIb CIIOCO0 M3ydYeHNs, a OCHOBOIIOJIATAIOIMM SIB/IETCS IHO
Merop. Hanpumep, B 0HOI U3 JOKTOPCKUX AMCCEPTALNIL B METO[IOJIOTMYECKYIO OCHOBY
MIOMEIIAeTCss CPABHUTENMbHBIN METOJ, HEOOXOIMMO MPENMOTATAIONINI TNATEeKTIUIeCKOe
usydenne npaBoBbix cucteM (Croitko 2009, 8). Pasymeercs, nmeroTcs u paboTHI 110 CIie-
uuanbHocT 12.00.09, TI€ B METORONIOIMY HE YKA3bIBAETCA HA NMATEKTUIECKIUIT METOL,.
B yacTHOCTYM, IPUBOASATCS OOLIEHAYIHBIV CUCTEMHBII METOJ, IO3HAHN S, YaCTHOHAYIHbIE
Metozpl (JlornHoB 2019, 8), ob1jeHayYHbIE ¥ YaCTHOIPABOBbIe MeTOAbI Mo3HaHUA (C1-
maryusa 2019, 10), oO1ieHay4dHble 1 CllelMaTbHO-I0PUANYECKIE CPEACTBA U CIIOCOOBI I0-
snanus (Conosbes 2019, 8-9) u nip.

OpHaxko 9TO emuHMYHBbIe Cnydan. Hambonmee pacnpocTpaHeHHbI CLieHapuil Ipu
OIMCAHUY METOIO/IOTUN 3aK/TI0YaeTCsI B BO3BBIIIEHUN AMAIEKTUYECKOTO METOAa U [O-
MIOJIHEHUU €TO CTIeYIOIVIM:

— oblleHay4Hble U YaCTHOHAy4YHbIe METOABL: VICTOPUYECKNII, (POPMaTbHO-/IOTU-
YECKMIL, CPaBHUTEIBHO-IIPABOBO, CUCTEMHO-CTPYKTYPHbIN, CTAaTUCTUIECKUA,
KOHKPEeTHO-COLIMOJIOTMYeCKIIe MeTO/bI (AHKeTMPOBaHe 11 aHA/IN3 IOKYMEHTOB,
060011[eH1e TPOKYPOPCKOIL IIPAaKTUKM U BKIIoYeHHOe Habmonenue) u ap. (Ko-
noMeer; 2019, 11);

— oOIIeHayYHble METOMBL: CUCTEMHO-UCTOPUIECKUI, SMIMPUIECKIIL, popMab-
HO-JIOTMYECKNIA, CUCTEMHO-CTPYKTYPHBIN, a TaK)Xe METOJ CPaBHUTENIbHOIO
1 GaKTOPHOTrO aHa/M3a; CllelMaTbHble METOMbI TO3HAHMS: METOMBI YTOJIOBHOI
CTATUCTUKY U COLMOIOTMYecKuii moaxop (Bunokypos 2019, 12);

— obuleHay4Hble: aHA/MN3, CUHTE3, CUCTEMHO-CTPYKTYPHBIN U [p.; ¥ YaCTHOHA-
y4IHbIe MeTOABL: (POPMaTbHO-IOPUAVYECKIIL, CTATUCTUYECKIIT aHA/IN3, COLMO-
JIOTMYECKNIT, METOJl BK/TIOUEHHOTO HAOMIOIEHNs, TIPABOBOTO MOJEIMPOBAHIIS
u ap. (ITorosa 2019, 8);

— MeTon aHamm3a, (HOPMaNbHO-TOTUYECKUIT, MCTOPUIECKUIT, CPaBHUTENHHO-
IIPaBOBOII, IOPUIAVKO-TEXHIUYECKIIT 1 repMeHeBTHYecKnit MeTonsl (CTpenkoBa
2018, 7);

— oOIIeHayYHbIe U YaCTHOHAYYHBIE METOJBI, TaKe KaK METORbI PYHKIVOHAIbHO-
IO aHajau3a, UCTOPUKO-IIPAaBOBOIO aHa/N3a, CPABHUTEIbHOTO IIPAaBOBEMEHNS,
IIPaBOBOJI CTATUCTUKMU, aHaAN3a, CHHTe3a, CPABHEHNSA, MOREMTMPOBaHMs, ab-
CTparupoBaHMs, TMHIBUCTUYECKOTO aHa/IN3a, COLMOIOINYECKOr0 OIIpoca U Ip.
(IIncapesckmit 2019, 9).

Jlake Ipy caMOM MMHMMAJ/IbHOM COIIOCTAB/IEHUY MOXKHO BBIABUTD PAJ, CYLeCTBEH-

HBIX IIPOTUBOPEUMIL:

— IIpM NepeYNCIEeHNN METONOB He NPOBOJUTCA Y€TKOTO pPasTpPaHMYEHMA MEXIY
OO0l eHayYHBIMY V1 YaCTHOHAYYHBIMY METOJAaMV HayYHOT'O II03HAHYIS;

— B CJIy4ae pasTpaHNYEHNA K OOLIeHAyYHbIM OTHOCAT Te€ METOHbI, KOTOpbIE SB-

JIIOTCSL YaCTHOHAYYHBIMM, 1 HA060pOT (HAmpyMep, CUCTeMHO-CTPYKTYPHBII
MeTOJI yKa3bIBaeTCsA YaCTHOHAYYHbIM);
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—  cIenuaabHble METOABI (T. €. METO/BI MCTUHHO YTOJIOBHO-IIPOLIECCYa/IbHOI Hay-
KI) He BBIJE/NAITCS 160 OLIMO0YHO YKa3bIBAIOTCS KaK ClieljaibHble (Harpu-
Mep, COLMOTIOTMYECKIIT TOIX0f — METOJ COLIVO/IOTHM, 4 He YTOTOBHOTO IIPO-
mecca);

— HeBEepHO TPAKTYeTCs 3HaYeHe IPUMEHIEMBIX METOIOB HaYYHOTO IIO3HAHS;

— o0603Ha4YeHHbIe B METOJO/IOTNYECKOIl OCHOBE METO/IbI HAYYHOTO IO3HAHUA HE
HaXOMISAT COOTBETCTBYIOLETO IPUMEHEHVSI B TEKCTe UCCIeOBAHN.

Ecnu ¢ nepBpIMu IByMA IPOTUBOPEYMAMYI MOXKHO TaK MM MHAYe CIIPaBUTHCS, CO-
CIaBIINCDh HA OIIeYaTKy 160 aBTOPCKMIT B3ITIA HAa TOT VIV MHOV METOf], TO C OCTaIb-
HBIMJ — TOpasfo cnokHee. OCHOBHOM IPUYMHONM 3TOTO BBICTYIAET OTCYTCTBME YETKO
cpOpMIPOBAHHBIX METONOB YrOJIOBHO-IIPOLIECCYa/lbHOM HAayKu. Tak, ecy y4nThIBATh,
YTO Ha/lM4Me cOOCTBEHHOI METOIONOTMN eCTh OfIMH M3 OCHOBHBIX KpUTEpPHeB HayYHO-
CTM 3HAHNS, @ METOZIO/IOINA CaMa 10 cebe COBOKYITHOCTb MeTO0B (Hanbosiee OMy/sp-
Has TOYKa 3peHMA Ha METOJO0JIOTHIO), TO, VICXOfiA M3 MMEIOIIeliCs JOKTPUHBI, MOXKHO 3a-
KJIIOUUTD, YTO YTOJIOBHO-IIPOLiecCyanbHasl HayKa 11 He HayKa BOBCe.

2. OCHOBHOE CCIemOBaHIIE

YpoBeHb NIPOBOAMMBIX MCCIENOBAaHNI ITO3BOJAET XapaKTepU3UpPOBaTh COBPEMEH-
HO€ COCTOsIHNE YTO/IOBHO-IIPOLIECCYa/IbHONM HayKM KaK KpusucHoe. Ha mepsblit B3rnAp,
3a YIyIIeHM: MCCefioBaTenell HayKa YTOlIOBHOTO IIpoliecca He B OTBeTe, HO B [Ie/ICTBI-
TENbHOCTY OHA SABJIAETCS IIO/THBIM ONIUIIETBOPEHMEM TOT'0, YTO IIPOMCXOJUT B YMaX yue-
HBIX-IIPOILIeCCYaICTOB. Xa0COM Ha3BaTbh 3TO HeNb3s, IIOCKOJIbKY 3HA4YMMBIE [ HAyKN
U TIPAKTUKY Pe3y/IbTaThl 110 UTOTAM MCCIElOBAaHMIT MMeIOTCA. ECTh 1 npeiioxKenus s
PasBUTHUA YTOTOBHO-IIPOLIECCYaTbHOTO 3aKOHA I T. . OJHAKO OCTAIOTCA CyILleCTBEHHbIE
BOIIPOCHI K MeTofooruu. ITapajjokc coBpeMeHHOI1 yToNoBHO-IIPOLleCCyanbHOI HAYKu I,
BEpPOATHO, He TOIbKO ee COCTONUT B TOM, YTO OOBEKT 1 IpeMeT UCCIefYIoTC 6e3 IOHM-
MaHMA TOTO, KaK X UCCTIEIOBATD U YTO TaKOE METOJ 00T M.

Metoponorus B BUfie COBOKYIIHOCT) METOJOB HAyYHOT'O ITO3HAHUA €CTh CaMoe y3-
KOe ee IIOHMMaHue, CIIOCOOHOe NPMBECTM HAYKy K «3apbIBaHMIO» CaMoil B cebe 1160
K OKOJIOHAYYHBIM BBIBOfIaM U IpelioKeHMAM. Ha camoM fienie 11 IpOsICHEHUA CUTYa-
VM C7IefyeT ChOpMUpPOBATH CTIeyIolyie OCHOBHBIE BOITPOCHI:

—  J[IeJICTBUTE/NBPHO I METOROJIOTMIO YTOJIOBHO-IIPOLIECCYaTbHON HAYKU HYXXHO
HNOHMMATh MCKTIOUNATENBHO KaK COBOKYIIHOCTh METOLOB HAYYHOTO MO3HAHUS
VIV YY9eHIe O MeTOIE;

— B YeM COCTOUT CHCTeMa METOJOB HAyYHOTO [TO3HAHMS, KaK C/IeyeT TPAaKTOBATh
Ka)KI.[bII;I 3 METOOOB M B YEM TUIINYHDBIC O]J_U/[6KI/[ ]/ICCHe,T.[OBaTeHe]/UI Hp]/[ nx HPI/I-
MEHEHNN;

— MOXeT /M OTCYTCTBME CIEL[VaJIbHbIX METONOB HAayYHOTO MO3HaHMA MO0 UX
He/[0CTaTOYHast CHOPMIPOBAHHOCTD CBUETENBCTBOBATH O HEHAYYHOCTH COOT-
BeTCTBYIOILeil 00/1aCTV 3HAHNSA;

—  CyLIeCTBYeT JIii YTOIOBHO-IIPOLjeCcCyanbHas HayKa.

OTBeyas Ha ePBbIN BOIIPOC, HENMb3sA He 00PATUTHCA K JOKTPUHATBHBIM MTO3UIUAM,
KOTOpble CPOPMUPOBAINCH IIPYMEHUTEIBHO K METOJIONIOTMY HAYKU U B IIeIOM K METO-
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JoNorun. PAn aBTOpOB OTHOCAT METOLO/IOTHMIO HE TONBKO K Hay4HOII feATenbHoCcTH. Ha-
npumep, A. M.Hosukos u [I. A. HOBUKOB YKa3bIBalOT, YTO METOAONOTUA eCTb TaM, Ifie
€CThb PO YKTUBHASA JIeATeTbHOCTh — OOBEKTUBHO HOBOE (TBOPYECTBO, I/TABHBIM 00pa-
30M Hay4Has IesTe/IbHOCTD) U CYO'beKTUBHO HOBOE (YIIOPALOYMBAIOLIAs IS Te/IbBHOCTD,
3aK/TIOYAIONIAsCA B YCTAHOBIEHNY HOPM AeATeNTbHOCTH, GYHKIMOHNPYIOMINX, B YaCTHO-
cTu, B popMe CTaHAAPTOB, 3aKOHOB, NpKka3oB u T.7.) (Hosuxos, Hosukos 2007, 20).
CnepmoBarenbHO, Ha3BaHHbIE aBTOPHI OTMEYAIOT, YTO METOJO/IOTHA CBOMCTBEHHA IIPaK-
TUYECKY JII000II IesITeIbHOCTH, OyAb TO IpodeccuoHanbHasi, ydyeOHas uim Hay4dHas. Be-
POATHO, 3TOT TE€3MC MOXKET BCTPETUTD BO3paKeHMA. VcXoma U3 TOro, 4To Mbl B IIEPBYIO
odepefib 3aTparMBaeM METOMOJIOTMIO HAyKM, OCTAaBMM pPasMbIIIJIEHUSA OTHOCUTEIBHO
000CHOBAHHOCTY JAHHOTO YTBEPK/IEHNA /IS Ja/IbHENIINX pa3paboToK.

YTO KacaeTcsa COOTHOUIEHNA METOJA ¥ METOJOIOTHM, TO MbI CONNUJJAPHBI C T€M, YTO
OHJ COOTHOCATCA TaK, 4YTO B METOJie peyb MAET 00 OTHOIIEHUN «4e/I0BeK — IIPefCTOs-
11ast IesATeIbHOCTbY, & B METOJOIOTUY — «4eJIOBeK — Iporpamma siesitenbHocTi» (1le-
RPpOBULKMIL 1 Ap. 1992, 51, 64). Bonee Toro, MblI ojiaraeM, 4T0 B METOROIOTUY Pedb UJET
He TO/IbKO O IIPOrpaMMe, HO 1 00 OpraHM3aIn [esTebHOCTI. TeM CaMbIM yTBepXK/e-
HIe «MeTOJO/IOTUA — 3TO y4eHne 06 opranusanym gesarenvHoctn» (Hosnkos, HoBukos
2007, 20) mprHMMaeTCsl HAMM KaK Hanbojee BepHO pacKpbIBalolliee METOLOIOTHIO TIPK-
MEHNTETbHO K HayKe, B TOM 4YIICJIe YTOMIOBHO-TIpolieccyanbHo. Iloatomy o6bsacHeHne
METOJONOINM KaK COBOKYITHOCTM METOMIOB COCTAaB/IAET IMUIb MaJyl0 YacThb MCTUHHOTO
TOJIKOBAHM METOJ[OIOTMY KaK y4eHNs o6 opranmsanuy Hayku. Ilogo6Hoe y3koe 3Haue-
HI€ OTCEKAET CYLECTBEHHYIO YacTb METOJLO/IOTYM U IIPY HENPaBUIbHOM IPUMEHEHUM
MO>KeT HaHeCTH yliep6 He TONbKO OT/eIbHOMY MCCTIeOBAHIO, HO VI BCEll HayKe.

A.M. HoBMKOB cIIpaBe/INBO YKa3bIBaeT, YTO «OPTaHM30BATb [eATeTbHOCTb O3HAYA-
€T YIIOPAJOYUTD €€ B LIEIOCTHYIO CUCTEMY C YeTKO OIpe/ie/IEeHHbIMM XapaKTepUCTUKAMI,
JIOTMYeCKOIl CTPYKTYPOIL 1 IIPOLIECCOM €€ OCYILeCTB/IeHNI — BPpeMeHHO CTPYKTYpOil»,
a JIeATeIbHOCTh — 9TO I[eJIeHAIIpaB/IeHHas aKTUBHOCTD yenoseka (Hosukos, HoBukos
2007, 24). ITogo6HOE pasbsiCHeHMe BeCbMa YAAuHO IEPEHOCUTCS I B INIOCKOCTD YTOIOB-
HO-TIpoLlecCyanbHOI Hayku. OTcIofa meperiieM K OTBETY Ha BTOPOJ BOIIPOC.

PasrpaHndeHre MeTOJOB HAYYHOTO ITO3HAHV SB/IACTCSA CIIECTBUEM JIBYX 00CTOA-
TEbCTB: BO-TIEPBBIX, HEMb35 CBECTY OJHM M T€ K€ METO/IbI KO BCEM KOHKPETHBIM HayKaM;
BO-BTOPBIX, METOJ], €CTb [JBVDKEHME CAMOTO COJIEP>KAHMA M HE MOXKET paccMaTpyBaTbCA
BHe coziep>kanus (Posenrann, I0nuH 1963, 268). CymecTByeT HeMamoe KOIN4eCcTBO pas-
JINYHBIX KIaccuUKaLUil METOZIOB HAyYHOTro 1o3HaHys. OOLIMpHas HayyHas IUTepary-
pa B 00/1aCTV METOZIONIOTMN ¥ METOJIOB HAyYHOTO VICCTIEOBAaHMA YOeNUTeTbHO YKa3bl-
BaeT Ha 3T0. OgHNM U3 K/II0YeBbIX OCHOBAHMII [I/Isl pasTpaHNMYeHNsA COOTBETCTBYIOLINX
METO/IOB BBICTYNAIOT TPaHUIIBI MX IpUMEHeHNUA. B JaHHON rpymme MOXKHO BbIIETUTH
BCeoO1uit, 001IeHayYHbIe, YaCTHOHAYYHbIE, CIIeIVIa/IbHbIe METOAbI HAYYHOT'O ITO3HAHMSL.
VImeroTca m uHBIE Bapyalyy. 3a4acTyl0 pa3indye CTPOUTCA BOKPYT 4aCTHOHAYYHBIX
U CIlella/IbHbIX METOJ0B — y OJHMX IIPUBOAATCSI 002 METOMQ, ¥ APYTUX — CIeIVab-
Hble OXBATBIBAIOTCA YaCTHOHAYYHBIMH, a TAKXKe OOIeHAyYHBIM IIPOTUBOIOCTABIAIOTCA
ob1ieorn4ecke, 4To He6ecCIopHo.

B Hamem nmoHMMaHMM BCeOOLINIT METOJ O3HAYALT TO, YTO OH JIOKUT B OCHOBE BCETO
Hay4YHOTO ITO3HAHMA M IPOLECC ITO3HAHMA CTPOUTCA IO 3aKOHAM, ONPENENAEMbIM UM;
oOIeHayYHbIe METONbI MCXOAAT OT BCEOOIIEro M OTHOCATCA KO BCeM OO/MACTAM Hayk;
YaCTHOHAy4YHble — OepyT Hayajo OT BCeoOIero 1 OOlLIeHAayYHBIX METOHOB U BELYT
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K OTJe/IbHOI OTpaciy HayKM; CIIeliajibHble — JMMEIOT OTHOIIeH)e K KOHKPEeTHON Ha-
yKe, OTAe/IbHOIL OTpac/Iy HayK!. 371eCb CTOUT BCIIOMHUTD U K/IaCCUPUKALMIO HAayK. XOTs
B 9TOJ 00/IaCTM TaK)Ke HeT efUHOTO MHEeHMsI, IPeIPVMeM HOIBITKY YCeUeHVs TMIIHe-
TO ¥ aKIeHTVPOBAaHMs BHMMAHIA Ha OJHOI U3 YCTOSIBIIMXCS IO3MLUI B 3aBUCUMOCTI
OT OCHOBHBIX oOmacTelt sHaHMII (IIpUPOJA, YeNIOBeK, TeXHMKa, 001iecTBO). [TokaxkeM Ha
IpUMepe YrOTOBHO-IIPOLIeCCYaIbHOI HayKi. Bocxox/jeHne HaYHeM OT YacTHOTO K 00-
IeMy, IIOCKO/IbKY YacTHOE HaM M3BEeCTHO — 3TO €CTb YrOJIOBHO-IIPOIlecCyanbHasg Ha-
yka (ypoBeHb cHelaJbHbIX MeToHoB). OHa, KaK KOHKpeTHasl HayKa, BXOOUT B OTPaciIb
IOpUINYECKO HayKH (YPOBeHb YaCTHOHAYIHBIX METOZIOB), KOTOPasi, B CBOIO OUY€Pe/b, OT-
HOCKUTCA K COLMaNbHBIM (00IIeCTBeHHBIM) HayKaM (YPOBEeHb OOIeHayYHbIX METO[OB),
BXOJSIIIMM B 11€/IOM B HayKy (YpOoBeHb BceoOlero Metopa). [JaHHast KinaccuuKarys yc-
JIOBHA — HA4aJjIo EVICTBYA M OKOHYAHYE TOTO VIV MTHOTO YPOBHS METOLOB HAyIHOTO I10-
3HAHMA B KOKJIOM ClTy4yae MHAUBIAYaNIbHO. Takke c/effyeT MOHMMATh, 9YTO HI Ha OFHOM
U3 yPOBHeIl He IIepecTaloT AeiCTBOBATb METOMbI 60jIee BBICOKOTO YPOBHSI.

OcHOBBIBasICh Ha HaMbOJIee YacTO MCIONb3yeMbIX B YTOTOBHO-TIPOLIECCYaNTbHO Ha-
yKe MeTOfaX, IIPeACTaBUM, YTO BXOANUT B TY WM MHYIO MX IPYIIY, X HafUM KpaTKue
MOsICHEHMA. B cmiry Toro, 4To MeTofomorndeckas OCHOBa OTPakaeTcs B OCHOBHOM B JIVIC-
CepTAaIMOHHBIX MCCIEOBAHNAX, HaMu ObUIM U3ydeHbl 103 guccepraumy Ha COMCKaHUe
Y4EHOM CTEIIEeHN 10 Hay4HOoU crenuanbHocTy 12.00.09, sammennsie ¢ 2018 mo 2019 1.
(cM. Tabnuny). B Tabnuiie Mbl He oOpaijaeM BHUMAaHVS Ha OLIMOKY aBTOPOB (O HMX MBI
[IOTOBOPYM YYTb HIKE) B MHTEpPIIPETALY TOTO VI MHOTO METOHA M €r0 MecTa B 00-
IIell CYCTeMe, a JIMIIDb YKa3blBaeM Ha YaCcTOTY OTPaXKEHNA B METOJIOJIOTMYECKO OCHOBE,
a TaKk)Ke Ha Te MeTO/Ibl, KOTOpBbIE He Ha3bIBAIOTCA aBTOPaMM B MICCIIEIOBAHMAX.

Tabnuua. MeTOABI B YTOTOBHO-IIPOIECCYaTbHBIX MCCTETOBAHMAX

KonmyectBo ykasanmii
B METOJIOTIOTTIECKOI
OCHOBE UCC/IeTOBaHUIL

HaumeHnoBanme METOdA

Kparkoe o6bsacHeHme
(mopmxopna)

n/m

1. Bceo it meToj,
(ero pasHOBUJTHOCTY JI)KAT B OCHOBE BCETO HAYYHOTO ITO3HAHNSA; IPOLIeCC MO3HAHNUSA CTPOUTCH
110 3aKOHAaM, OIpefie/sieMbIM M)

1.1 | InanekTudecknit u3y4eHue ) IMOHNMMaHMe OODBEKTOB B UX 68
HeVICTBUTE/IbHOM M3MEHEHUU VM PasBUTUM
4yepes KPUTUKY ¥ IPOTUBOPEYM
1.2 | InaneKTu4ecKuit Matepu- | NCCIefOBaHMe 0ObEKTa HA OCHOBE OHTOJIO- 13
amsM (MaTepyanucTiye- | TMYeCKOll MePBUYHOCTH MaTepUy OTHOCH-
CKasd AMa/eKTIKA) TEJIbHO CO3HAHMS
1.3 BocxoxieHne — OT  ab- | ABVDKEHNUE TEOPETUYECKON MbICIN KO BCe 5
CTPaKTHOTO K KOHKpeT- | 6ojiee IOTTHOMY, BCECTOPOHHEMY I L1eI0CT-
HOMY HOMY BOCIIPOU3BEJEHNIO IIPEIMeTa
14 | dumocodcekuit [IpeficTaBlIeHne 1 M3ydeHue oObeKTOB Ha 4
BBICIIEM YPOBHE a0CTpaKIMN
1.5 | Hormarmdeckui BOCIIPUATME OKPY)KAIOLIET0 MUpa 4Yepes 3
MIPU3MY JJOTM — Pa3 ¥ HaBCeT/a IPUHATHIX
yOeXieHMI1, HeToKa3yeMbIX, «JaHHbBIX CBBI-
IIe» U HOCAILIMX a0COIIOTHBIN XapaKTep
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IIpodonxcerue mabnuipt

KomnyectBo ykasanmii

Ne Hanmenosanue metosa .,
KpaTkoe o6bsacHeHNe B METOJ0IOTIIECKOII
n/a (momxopna) .
OCHOBeE JICC/IeIOBaHMI1
1.6 IuanexTUyeckuil  upjea- | UCClaenoBaHme 06beKTa Ha OCHOBE OHTOIO- 0
mmsM  (MpeanucTIdecKas | TM4ecKoli MepBUYHOCTY CO3HAHMA OTHOCH-
IVaeKTIKa) TEeJIbHO MaTepUN
1.7 | Metadusndeckuii u3y4eHue 1 IIOHMMaHMe 06beKToB abcTpa- 0
ITMPOBAHHO, B CTaTUKE, BHE UX M3MEHEHM
U pasBUTKA
2. O6meHayYHbIe IIOAXOMbI Y1 METOBI
(MCXOIAT OT BCEOOIEro 1 OTHOCATCS KO BCeM 00/1acTsM HayK)
2.1 | Cunres MbICTIEHHOe GOpMUpPOBaHIE LIeTIOT0 U3 CO- 66
CTaBHBIX YacTelt
2.2 | Anamus MBICJIEHHO€ pacd/IeHeHMe Le/I0OT0 Ha COo- 64
CTaBHBIE 9acTU
2.3 | ®opManbHO-IOTMYECKIIT | IOTMYECKIe YMO3aK/IoueHst 1 000CHOBa- 45
(mormueckmit) HIUA PasHBIX CYXXJEHMUII IpyU NPOBENEHUN
UCCIeloBaHMsA
2.4 | CucremHbII paccMoTpeHne 00beKTa KaK CHCTEMBbI, KaK 40
11e7TOCTHOTO KOMII/IEKCA B3aMOCBA3aHHbIX
9/IEMEHTOB
2.5 | CuCTeMHO-CTPYKTYPHBIil | MCTIONIb30BaHMe IIOC/IeOBATeNbHOCTH fIeli- 26
CTBUII TI0 YCTAHOBJIEHMIO CTPYKTYPHBIX
CBsA3EI MKy IIePEMEHHbIMY WU 37IEMEH -
TaMI UCCIeAYeMOI CHCTEMbI
2.6 Hemyxums MBIC/IEHHOE  BBIBEIeHIE  eIVMHUYHOTO 24
n3 ob1ero
2.7 Munykuua MBIC/IEHHOE HaBeJleHe OT eIMHUYHOTO 23
K o01emy
2.8 |CTpyKTypHO-QYHKIINO- | ONNCaHUE U OOBSCHEHNE CUCTEM, TIPU KO- 22
HaJIbHBII TOPOM MCCTIEAYIOTCA UX 37IEMEHTHI ¥ 3aBU-
CUMOCTM MEXJY HMMU B PaMKax eJUHOro
1[€7I0TO
2.9 Mogenuposanne MCCIeNoBaHMe OOBEKTOB MMO3HAHMUA Ha UX 19
MOJIenaxX
2.10 |Habmonenne Lle/IeHalIpaB/IEHHOE ¥ OpPraHM30BaHHOE 15
(BKTIOYeHHOe  HaOMIONe- | BOCIPUATIE U PETVCTPAlVsA IIOBENeH
HIIE) U3y4aeMoro o6beKTa
2.11 | A6crparupoBaHue MBICJIEHHOE OTBJIEYEHNE OT pA/la CBOJCTB 13
1 OTHOIIECHMII U3yYaeMbIX ABJICHUI
2.12 | Amanorus HePeHOC YMO3aKIIUeHNI 1 Hab/ofeHumi 9
U3 OIHOIL cepsl B APYIYIO, MEHee HOCTYII-
HYIO
2.13 | O606menne AKKyMY/IMpOBaHMeE Ha OCHOBE YCTAHOBJIEH- 9
HBIX OOLIMX CBOJCTB U IIPU3HAKOB IIpef-
MeTa
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IIpooonicerue mabnuub

n/m

HauMeHoBaHMe MeTORA
(momxopa)

Kparkoe o6bsacHeHMe

KonnyecTBo ykasanmii
B METOJOTIOTITYECKOI
OCHOBE UCC/IEOBAHUII

2.14

CpaBHeHne

COIIOCTABJICHNE IBYX U 6onee O6'I)CKTOB,
BBIJICTICHNE B HUX 06H1€I‘0 " PpasanvdHOro
C LIC/IbIO Knaccn(l)mxaunm U TUIIOIOT UM

9

2.15

Tunotesa

BbIHECEHIIe IIPeTIONOXEHMI U MX TIPOBep-
Ka C Le/bl0 MOATBEPXKAEHNs 1160 OMpo-
Bep)KeHNUs

2.16

CormocraBneHne

cM. «CpaBHeHMe»

2.17

IKcTpanonAnun

pacnpocTpaHeHue / IIEpEHOC MUCCIEHO-
BaTeNIbCKMX BBIBOJIOB U3 OHOI 0o6macTu

B IPYTYIO

2.18

TepmeneBTmueckmit

IIOHVIMaHJEe 4Yepe3 IOCTVIKEHME CMBICIIOB
V1 3BHAYECHMA 3HAKOB

2.19

IlesTenbHOCTHBIN

paccMOTpeHMe 3HaHMA 107 YITIOM HOPOXK-
JAIOIVX €ro CTPYKTYp M OCOOEHHOCTe
HeATeNbHOCTI

2.20

ITpornosuposanue

MBIC/IEHHOE IIpeficTaB/leHle BO3MOXKHbIX
BApMAHTOB Pa3BUTUA IIPOLECCOB U SBJIE-
HUMN

2.21

Knaccudumkanms

pasbueHne COBOKYIMHOCTM OOBEKTOB Ha
OTHeNnbHbIE CXOKME (OMHOTUIIHBIE) MEXY
c060i1 KI1acchl

2.22

CucremaTus annA

uccIefyeMble OOBEKTHl OPraHM3YIOTCS B
HEKYIO CHCTeMy Ha 6a3e BBIOPaHHOTO IIPYH-
uma

2.23

Omnncanne

mporeaypa cbopa, MepBUYHOTO aHanIM3a
U M3/I0>KEHUA JAHHBIX ¥ VX XapaKTePUCTUK

2.24

AXCcuonornyeckumn

usydeHue o0beKkTa yepes3 CUCTEMY LjeHHO-
cTen

2.25

Teneonormyeckunin

00bsACHEHME Pa3BUTHA C IOMOILIBIO KOHEY-
HBIX, [EIEBBIX IIPUYNH

2.26

TeneTuueckmit

M3y4eHMe BO3SHUMKHOBEHNsA, IPOMCXOXTE-
HUA Y CTAaHOBJIEHMS pa3BMBAIOIIUXCA SB-
JIeHU

2.27

Konkperusanus

IpefcTaBleHne o0bekTa B KOHKPETHOI,
Har/LAHON popme

2.28

Vipeanusanus

MBIC/IEHHOE KOHCTPYMPOBAHUE IIOHSITIUIL
00 00'beKTaX, He CYLIECTBYIOLINX 1 HE OCY-
1IeCTBMMBIX B /:[e]}’[CTBVITeHbHOCTM

(6epyT Hawano OT BceobIero

3. qaCTHOHay‘IHbIe METOADbI

n o6meHaqumx METOJOB M1 BEAYT K OTJICIIIJHOIZ oTpacnun HayKI/[)

3.1

CpaBHUTENBbHO-TIPABOBO

M3yYeHMe IPABOBBIX CUCTEM Da3/IMYHbIX
TOCYJapCTB IyTeM CONOCTABJIEHMA OJHO-
VMIMEHHBIX TOCY[JAPCTBEHHBIX M IPaBOBBIX
MHCTUTYTOB, MX OCHOBHBIX IPUHLMIIOB
U KaTeropuit

83
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IIpooonxerue mabnuup

KomnyectBo ykasanmii

Ne Hanmenosanue metosa .,
KpaTkoe o6bsacHeHNe B METOJ0IOTIIECKOII
n/a (momxopna) .
OCHOBeE JICC/IeIOBaHMI1
3.2 Couyonornyecknit  (KOH- | u3ydeHne 06beKTOB KaK COL[MAIbHBIX SIB- 71
KPETHO-COLMONOTUYE- | IEHNII TIPYeMaMy ¥ CPeICTBAMM COLIO/IO-
CKMIT) run
3.3 | Cratuctmyecknmit IpUEMbl U CPENCTBA U3YYEHUs CTATUCTU- 64
YECKNX JaHHbIX
3.4 | Vicropmyeckmit usydeHne o6beKTa B CTAHOBJICHUY ¥ XPO- 40
HOJIOTMYECKOM Pa3BUTUN
3.5 |®opmanbHO-WpUANYE- | ONpeNeNleHHas cucteMa o6paboTKy 1 aHa- 33
CKUI nM3a JIeCTBYIOIUX HOPM IIpaBa U Cylle-
CTBYIOLIEN OPUANYECKON IPAKTUKI
3.6 | VicTopuko-npaBoBoil M3y4YeHMe TOCYJAPCTBEHHBIX M IIPABOBBIX 31
ABJIEHUII, TIPOLIECCOB, MHCTUTYTOB B UX
MCTOPUYECKOM Pa3BUTUMI
3.7 | FOpuaMKoO-TeXHUYECKNIT | IpMMEHeHMe OCOOBIX MpaBW/I IIPU BbIpa- 10
60TKe M cHUCTeMaTM3aLMM HOPMATUBHO-
IIPaBOBBIX aKTOB 1A obecredeHns ux co-
BEpIIEHCTBA
3.8 [TpaBoBOe MOfeNMpPOBA- | CCTIEOBaHNE OOBEKTOB HOPUANIECKOIT 10
HUe HayK/l Ha OCHOBE IIOCTPOEHMs IPaBOBbIX
Mopenei
3.9 |UccnepoBanre (aHamus) | cOOp HaHHBIX B XOJe HMPOBEHEHMs MCCIIe- 8
JOKYMEHTOB MOBaHMIL, OCHOBAHHBIA Ha IPUMEHEHUM
uabopManuy, 3adUKCUPOBAHHOI B OKY-
MEHTaX pPas3IM4HbIX GOpPM
3.10 | IOpuanueckas mHTepmpe- | TOTKOBAHME IOPUAMYECKUX JIOKYMEHTOB 6
Tanusa U MCTIONb30BAHNE €I0 PE3YNbTaTOB B JIC-
CNelIOBAaHNN
3.11 |CpaBHUTENBHO-UCTOPMU- | CpPaBHEHME OOIIEro M 0COGEHHOTO B pa3Bi- 5
YeCKUiA TUM PAa3HBIX CTPAH U HapPOJIOB
3.12 | MareMaTnyecKmii KO/IMYECTBEHHOE M3YYeHMEe M aHa/lIu3 Co- 3
CTOAHUA U/WIN IOBefeHNA 0ODEKTOB Y CH-
cTeM
3.13 | Jloruxo-ropuandecKui ¢dopMupoBaHye JIOTMYECKUX YMO3AKIIIO- 3
YEHMIT U3 TOTKOBAHMA TeX V/IU MHBIX IPU-
3HAKOB HOPM
3.14 |IIpaBoBOe IPOTHO3MPO- | MBICTIEHHOE IIPEJCTABIEHUE BO3MOXKHBIX 2
BaHIMe BApMAHTOB PAa3BUTUA IPABOBBIX IPOLEC-
COB U ABJICHUIA
3.15 |JIoruko-sA3bIKOBOI M3y4YeHMe JIOTMIECKO OCHOBBI TEKCTa JC- 2
(MOTMKO-IMHTBUCTUYE- | XOA U3 €T0 A3BIKOBOII 0COOEHHOCTI
CKMI1)
3.16 | Ipammarmyeckuit YACHEHME CMbIC/Ia IIPABOBOIO IIpeJIca- 1
HUA IIyTeM TPaMMaTUYECKOTO, JIeKCude-
CKOTO, CEeMaHTMYeCKOTO aHajaM3a TeKCTa
Ipe/inyCaHMs
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Oxonuanue mabnuyvl

KonnyecTBo ykasanmii
Kparkoe o6psicHenne B METOJOTIOTITYECKOI
OCHOBE UCC/IEOBAHUII

Ne | HammeHoBaHMe MeTOfA
/1 (momxopa)

4. CrieniianbHbIe METO/IbI
(MMeIoT OTHOIIEHe K KOHKPETHOI HayKe OT/e/IbHON OTPac/y HayKy)

4.1 |O6obuieHne 1 M3y4yeHMe | aKKyMy/IMpOBaHuUe CJIeiICTBEHHOIT 1 Cyfie6- 3
CTIeICTBEHHOI! U CyfieOHO | HOJt IIPAKTUKY Ha OCHOBE YCTAHOB/ICHHBIX
HPaKTUKA 006IINX CBOJICTB U IPM3HAKOB IIpeMeTa

4.2 |IIporpaMMMpOBaHHOE M3- | UCIIO/Ib30BaHNE  KOMIIBIOTEPHBIX  IIPO- 2
yueHNe IIPaBOIPMMEHNU- | TPaMM /i 0000IIeHNs U aHa/IN3a IPaBoO-
Te/IbHON NPAaKTUKK MIPYMEHUTENbHOM MPAKTUKI

Cocrasneno mo: Odummanpuelii caitt BAK npu Munobpuaykn Poccun. [lata obpauienns
16 mions, 2020. https://vak.minobrnauki.gov.ru/adverts_list#tab=_tab:advert~.

MeTOop0/I0rM4eCKYI0 OCHOBY YTOJIOBHO-TIPOLIeCCYa/IbHbIX MCCIENOBAHNIL, HECMOTPA
Ha BecbMa OOLIVMPHBIIL IepedYeHb, MO)KHO IPECTAaBUTh U3 COBOKYIIHOCTM CIIE[YIOLINX
Haubosee YacTo IPUMEHseMbIX METONOB: BCeoOlye — AUaZeKTUIeCKuil; oOIieHayd-
Hbl€ — CUHTE3, aHaJIN3, (bopMaano—)IormquKMﬁI (yTormueckmin), CCTEMHBII TIOIXO], CH-
CTeMHO-CTPYKTYPHBIN, AeqYKLNUsA, MHAYKLMSA, CTPYKTYPHO-QYHKIVOHAIBHBIN MTOAXON;
JaCTHOHAYYHble — CPaBHUTE/IbHO-IIPABOBON, COLMOTIOTMYECKNIT (KOHKPETHO-COLMO-
JIOTMYECKMIT), CTATUCTUYECKIUI, MCTOPUUIECKNUI, POPMaTbHO-I0PUANYIECKIIL, NCTOPUKO-
npaBoBoit. TakuM 06pa3oM, METOHOIOTMYEeCKasi OCHOBA COBPEMEHHOI YTOIOBHO-IIPO-
L[eCCya/IbHON HayKM MMeeT HIAOIOHHBII XapaKTep 1 3aK/TI0YaeTCs1 B OCHOBHOM B JIVajIeK-
TUYECKOM MeTOJje HayYHOTO IIO3HAHNSA 1 VICXOMAIINX OT HETO K/IacCUYeCKMX o0leHayd-
HBIX METOJAaX U MOAXO0JaX, a TAK)KE YaCTHOHAYYHBIX METOAX COLMOTYMAaHUTAaPUCTUKIL.
ITocnepHue mpy 9TOM NepeKPbIBAIOT BCE YACTHOIOPUANYECKOe Hadaslo. JInib oTe/IbHbIe
paboTBI 110 YTOJIOBHOMY IIPOLIECCY COiEePKAT YIIOMUHAHMS O YUCTO IOPUANIECKIX METO-
fax (HampyMep, OPUANKO-TEXHIYECKOM), OCTaIbHbIe CPOPMMUPOBAHBI IyTeM CIMSIHUSA
METOJ0B O0IleHayIHbIX IMOO0 MHBIX HayK. BeposTHO, B 9TOM €CTb OIIpefie/ieHHasI IOTUKA.

YTO0 KacaeTcs METOJONMOIMYECKOI OCHOBBI KOHKPETHDIX YTOTIOBHO-IIPOLIECCYaTbHBIX
UCCIeOBAaHNIL, TO TaM He BCe OOCTOUT OMaromnoay4Ho. 3pI6KOCTb Mpoljecca HayIHOTO
MMO3HaHUs 136aBIIsIeT COBPEMEHHBIX MCCTIEIOBATENEN OT 0053aHHOCTI TOYHOTO MOHMMA-
HIS ¥ BEpHOTO IPUMEHEHNsI METOJJOB Hay4yHOro uccnenopanysa. CTaHOBUTCA MpaKTHUye-
CKJ HepeajlbHbIM BBIAB/IEHNE IIPU3HAKOB TOrO MJ/IM MHOTO METOJA HAYYHOTIO IIO3HAHUSA
B BUTHMEBATBIX U CTIOKHBIX TEKCTaX paboT MOHOrpadmyeckoro xapakrepa. [leno ocmox-
HAETCA OTCYTCTBUEM €IMHOTO MHEHMs OTHOCUTEbHO 3HAYEHMs KaXX[JOTO U3 METOHOB
U MX MecTa B 00Liell crcTeMe MeTOLOB M B IIPOllecce MO3HAHUA B 1Ie/IOM. B mogoOHbIX
YCTTOBMSX OOJIBIIMHCTBO aBTOPOB OTPAaHIYMBACTCS YIIOMIHAHMEM JIVIIb YaCTV METO/IOB
Hay4YHOI'O IIO3HAHNA, IPOMCXOAUT CIUIOUIHAA YHUBEPCaANU3aLa METOLOIOTMYECKOI OC-
HOBBI YTOJIOBHO-IIPOLIECCYa/IbHBIX MCCIENOBAHMIL.

VI3y4yeHne 3HAYUTENIPHOTO MaccuBa paboT MOHOTpadUUecKoro xapakrepa Io yro-
JIOBHOMY IIPOLIeCCY HO3BOJIAET IPeCTaBUTh 0000IIeHHbIe pe3y/IbTaThl B BUJE OTPULIA-
Te/IbHBIX U MOJIOKUTENIbHBIX IpUMepoB. HauHeM c oTpuiIaTeIbHbIX.

Tak, B ofHOI 13 paboT, BepOSATHO, CIeAYs IPABUIY «eC/IU He PasTPaHMYMBATb Me-
TOJZIbI HAYYHOTO IIO3HAHVS MEXY CO00I1, BOIPOCOB OyeT MEeHbIIIe», TPV OIIMCAHUY Me-
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TOJ0/IOTMYECKOI OCHOBBI IPUBOANTCA ClIefytontas popMyIMpoBKa: «...KOMIUIEKC 001ie-
HayYHBIX M CHEelMaJIbHBIX METOMIOB MCC/IeJOBAHUA: AMANTeKTUYeCKNIl, ICTOPUIECKNIL,
(b opManbHO-TOTMYeCKNI, CPAaBHUTEbHO-IIPABOBOI, CTPYKTYPHO-CUCTEMHBIN 1 ApyTHUe
MEeTOJbI Hay9YHOTO MccIefoBanusa» (YrpennHosa 2018, 7). Kak Mo>xHO 3aMeTHTD, B 9TOM
«KOMIIJIEKCe» CMellIa/INCh METO/IbI BCeOOIIero, 00IeHayYHOT 0, YaCTHOHAYYHOTO YPOBHH,
HO CIlellyajibHble TaK ¥ He ObUIM HasBaHbL. PasyMeercs, 3TO He eMHCTBEHHBbIE pabOTHI
C TAKOI1 MeTOHo/Iorn4eckoi ocHoBoit (Mensenesa 2018, 10).
EcTb mccnenoBanms, KOTOpble K 00LIeHayYHBIM METOlaM OTHOCAT CPAaBHUTETIBHO-
IIPaBOBOJI — YAaCTHOHAYYHBIN METOI, 2 K YaCTHOHAYYHBIM, HA000POT, OOIeHayYHbIe —
(dbopManbHO-TOTMYECKN, CHCTEMHO-CTPYKTYpHBIl (Mamoser; 2018, 15); ykaspiBaroT
MeTO/Ibl, KOTOpPbIe He HAalll/IV OTYeT/IMBOTO IpUMeHeH)A B paboTe (HampuMep, METOJ, Ha-
6mropennst (Hukndopenko 2018, 10)); mpy onmcaHny METOFOIOTMYECKOI OCHOBBI 1 ITy-
Tell IPUMeHEHN I KOHKPETHBIX METOJ0B OOXO/AT CTOPOHOI OTHe/IbHbIE U3 HIX, BEPOAT-
HO, He IOHMMasl KaK CyLTHOCTH, TaK ¥ COflep>KaHNsA COOTBETCTBYIOIMX METOJOB (Hampu-
Mep, CTpYKTypHO-byHKIMoHampHbi (Hryen 2018b, 9)).
HexoTopble HaCTONBKO yBIEKAIOTCS OMMCaHMEM MeTOHO/IOTMYeCKOl OCHOBBI, YTO
OfIVH ¥ TOT K€ METOJl YKa3bIBAalOT M KaK OOIeHay4HbI, ¥ KaK YaCTHOHAYYHBIN, Ha-
npumep normdeckuii (Illymos 2019, 9). [IpyruM aBTOpaM B METOLONOTMYECKO OCHOBE
BMECTO VICTOPMYECKOTO MeTOfia CIefloBano OBl YKas3aThb Ha METOJ, MCTOPMKO-IIPABOBOIL,
IIOCKOJIbKY B AMCCepTaliiy MICC/IeOBAHbl CTAHOB/IEHNE 1 Pa3BUTIEe COOTBETCTBYIOIIETO
3akonoparenbctBa (Kaprymos 2018, 11). TpeTbu, HecMOTpsI Ha TeMaTUKY MCCIEROBaA-
HIS, YAENAI0T MEeTOONOTMYeCKOll OCHOBe ¢/1aboe BHUMMaHMe ¥ OLIMOO0YHO K MeTOofaM
IOPUIYECKON HayKM HapAMY C CPaBHUTENbHBIM IPABOBENEHNEM OTHOCAT TaKMe, KaK CH-
CTeMHO-CTPYKTYPHBII (00IIeHayYHBbII METOf), NCTOPUYECKIIT (YaCTHOHAYYHBIN METOJ
ucropudeckoit Hayku (3asynuu 2018, 9)).
Vimerorcss paboThI, B KOTOPBIX, HECMOTPsI Ha BeCbMa HAI/IANHYIO JEMOHCTPAIINIO
IpUMeHEHN METO/IOB HAYYHOTO O3HAHNA, HOIYIIEHbI IOCTATOYHO CTaHJAPTHBIE OMINO-
K11. BeposATHO, IMEHHO HAIIAHOCTD UX OTOOpaXKeHMsI, KOTOPOIT TaK YCepiHO 130eraoT
OOMBIIMHCTBO VICCTIeOBaTeNel, I MpuBeTa K MOZOOHOMY ITOC/IeACTBMIO. 32 CMEeIOCTDb
IMPUXOANUTCA IVIATUTb. B 4acTHOCTM, B OJHON M3 JUCCEpPTALMil IIpUBIeKaeT BHMMAaHME
TOT aKT, 4TO aBTOP OTHEC K CIeIVIaTbHBIM MeTOfaM oO1ieHayYHbIe ((YHKIVOHATbHBII,
CUICTEMHBII, cpaBHMTe}Ibelﬁ) U YaCTHOHAy4YHbIE (cTaTmMcTUYECKMII, MaTeMATIYeCKIIA,
KOHKPeTHO-COLMOJIOTMYeCK T, cpaBHUTeNbHO-TIpaBoBoii) (Iycpkosa 2018, 10-11). B o
JKe BpeMs IpM ONMCaHUM MEeTONOB MCC/IeOBaHMA Ha KOHKPETHBIX IpuMepax 1 Helo-
CPEZICTBEHHOM MX IPYMEHEHNY aBTOPOM JJONYLIEeH PAJ, HETOUHOCTE:
— IpUMeHeHMe METO/Ia aHAJIOTUM CBOAMUTCS K CPABHEHMUIO COfepXKaHUA (PYHKIUU
nepeBofuMKa Ha Tepputopyyt PO 1 Ha TeppUTOPUY MHOCTPAHHBIX TOCYAAPCTB,
a TaKKe CPaBHEHMIO MOfeneil IMpodecCcHOHaNTbHBIX IePeBOJYNKOB, CIIOKUB-
IINXCA B PasAMYHBIX NTPAaBOBBIX CHCTEMAX; B JE/ICTBUTEIBHOCTY B TaKOM MH-
TepIpeTalluy pedb NO/KHA UATY O CPAaBHUTEIbHOM MeTOfie, KOTOPbII, B CBOIO
odepefb, y>Ke ObUI IPUMEHEH aBTOPOM IIPAKTUYECKN /IS STUX Ke Lereit (st
CpaBHEHN:A 3aKOHOJIaTe/IbCTBA PAa3/IMYHBIX CTPAH); B C/Iy4ae C aHAJIOTHeIl CIef0-
BaJ1o ObI TPMOETHYTh He K IIPAMOMY CPaBHEHMIO, a K TIEPEHOCY YMO3aK/TI0UeHN I
VIV Hab/TIOfieHMIT U3 OIHOI cephl B APYTyIo, MeHee TOCTYITHYIO;

— MeTOf aHaJIN3a VICTIONb30BaH /IS ONpefeNieHNs MecTa GpyHKIUM IepeBOfInKa
B KOMIIIEKCE OCHOBHBIX, BCIIOMOTaTe/IbHBIX 11 (PaKy/IbTaTUBHBIX (PYHKIVIT yTo-
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JIOBHOTO IIPOLIECCa, XOTsI B OTHOIICHNUM JAHHOTO 00BeKTa JO/DKEH ObUI IIpyuMe-
HATbCA CUCTEMHDIN TIOJXO; B TO )K€ BpeMs aBTOP IIPU ONMCAHNUU «CUCTEMHOTO
MeTOJa» YKasbIBaeT IPAKTUUECKN Ha TOT K€ OObEKT HayYHOTO IIO3HAHUS —
GYHKIMIO IepeBOAYNMKA, €€ MeCTO B CUCTeMe APYIMX (YHKLMII YrOTOBHOTO
mpouecca.

AHanornyHasi CUCTEMATH3aLNsI METOLOB I, COOTBETCTBEHHO, Te >Ke OLIMOKM Cofiep-
xarcs B gpyroi guccepranyu (IJapesa 2018, 11).

Hemasnoe Komm4ecTBO HETOUHOCTEN OOHAPYXMBAETCSA €llje B OZHOI AMCCepTALUI,
HauMHas OT HAMMEHOBAHMII METO/IOB U IPYIII METO/IOB, 3aKaHYMBas UX HaIpaB/lIeHUEM
IpUMeHeHMs B paboTe: YKas3bIBAaeTCs, YTO IIOHATUIHBII alIapat BIpaboTaH MCKII0UN-
TENIBHO METOHOM abCTparupoBaHus, YTO B IPUHINIIE HEBO3MOXKHO; MCTOPUKO-IIPABO-
BOJI MeTOf], HeOOXOMMBIIT /ISl MCCIeNOBAHUA YTOTOBHO-IIPOLIECCYaIbBHOTO 3aKOHOA-
TEe/IbCTBA, MOJMEHAETCS YMCTO UCTOPUUECKUM METOJJOM; COLIVIOTOTMYECKUIT METO]], OLIN-
60YHO YKa3bIBaeMBbIII CIIEI[VIaJIbBHBIM METOJOM, HEBEPHO IPUBOANTCS KAaK eAMHCTBEHHBII
MeTOJ, J/Isl KOMMYeCTBEHHO-Ka4yeCTBEHHOIO aHa/lIM3a SMIMPUYECKOro Marepuasa, IMo-
CKOJIBKY 3/1eCh CIefJOBA/IO ObI 0OPATUTHCSA KaK MUHUMYM U K CTaTUCTUYECKOMY, Y MaTe-
MaTHM4YeCKOMY MeTOJjaM, UTO IOATBEP)KIAETCA B TEKCTE VICCIENOBAHMS, T/ie IPUBOAATCA
KO/IMYeCTBEHHBIe TI0KasaTe/n pe3ynbrartoB onpoca u T.A. (Tapycos 2018, 8). Yxynmaer
CUTYaLIMIO U TO, YTO aBTOPHI 3a4aCTYI0 KOINMPYIOT BMECTE C 4y>KOM MeTO[0/TOTMYeCKOI
0CHOBOII 1 ux omm6kn. Hanpumep, onmi6xu u3 mpepsiyliell paboThl IOTHOCTBIO Iiepe-
KOueBaJIy B McCefoBanue fpyroro asropa (Jonraes 2018, 9).

OueBNIHO, IPUCYTCTBYIOT X PabOTHI, METOJO/IOTMYECKast OCHOBA KOTOPBIX MOXET
MIOCTTY>KUTb B Ka4eCTBe MOTI0KUTEIbHOTO IIpUMepa.

B opnoit U3 gyuiccepranuii, HECMOTPsl Ha OTPAHMYEHHBIN XapaKTep ONMCAHNA METO-
JOJIOTMYeCKOJ OCHOBBI, aBTOPOM BeCbMa BEPHO OOBSCHEHBI I COOTBETCTBEHHO IIpMMe-
HeHbI OTHEe/bHbIE TOAXOMBI 1 MeTOAbI (Anamenko 2018, 10-11). Hampumep, YKa3bIBaeT-
Cs1, YTO JIesITeNIbHOCTHBIN IIOIXOJ VICIIOIb30BaH P pa3paboTKe CTPYKTYPBI M OCHOBHBIX
KOMITOHEHTOB yTOJIOBHO-IIPOLIECCYaIbHON JIEATEIbHOCTH, @ YK€ CUCTEMHDIN IOIXOf, —
IpY OOBSCHEHUY Y XapaKTEPUCTVKE CBS3YM KOMIIOHEHTOB YTOTOBHO-IIPOLIECCYaNTbHOI
IIeAITeIbHOCTI. 3[1eCh MOXKHO OOHAPY>KIUTb YeTKOe pasTpaHNYeHNe STHUX JBYX IO/IXO/IOB.

Taxoxe MMeIOTCA TPYABI C BEPHBIM IOACHEH)EM IPYMEHEHM s HBIX METOIOB Hayd-
HOTO II03HAHNA: HaIlpuMep, popMaIbHO-I0PUANYECKIIT MeTOf, — POPMYINpPOBAHNUE aB-
TOPCKOTO OIpefieNieHN s IPOLleCCyanbHOI CaMOCTOATEIbHOCTY CIIeflOBATEN, BbIABIEHE
ero NpU3HAKOB, TOJIKOBAHME COfepXKaHNs NPaBoBbIX Impegmicanuii (Oropogos 2017, 9);
METOJ, MOJeNMpOBaHusA — (QOPMYIMpPOBaHMe MOLENU PelleHNts 3afjad, NOCTaBIeHHBIX
mepeq CyZOM Ha 3aBeplIalolleM 3Talle IPOU3BOACTBA B Cyfe IepBoil nHcTaHuy (Pas-
smoBa 2018, 8); GopManbHO-I0PUANIECKIIT METOL — aHa/IU3 COfEP>KaHNs TeKCTOB HOp-
MAaTMBHO-IIPABOBbIX aKTOB, PETY/IUPYIOLINX IOPALOK pealn3anuy CyObeKTUBHBIX IPaB
00BUHSEMBIM B YTOJIOBHO-IIPOLeCCYaIbHbIX IIpaBooTHoIIeHNsx (PKemesa 2018, 8); me-
TOJDI JENYKUMU ¥ MHAYKIMY — PacCMOTPEHME JMHAMUKY YTOTOBHO-IIPOLIECCYaTbHbIX
OTHOLIEHWI, CBSA3AHHBIX C M30paHyeM, IIpYMEHEHVeM, M3MEHeHMeM M OTMEHO Mephbl
npecedenns B Buge nprucmorpa (Epodeena 2018, 8); popmambHO-IOrMIeCKIil METOS, —
AQHA/IN3 37IEMEHTOB MOHATU U 3HAUYEHUs MpeKpallleH)s YTOTOBHOTO Jiefa WM IpeKpa-
I[eHNs YTO/IOBHOTO npecnenoBanus (Yenuos 2018, 9).

Hecmorpst Ha o61ive BOIIPOCH K METOROIOTMYECKOII OCHOBE, Psifi aBTOPOB OTIIN-
YJCb OCHOBATE/IbHOCTDBIO IIPY ONMCAHUM OTHAEIbHBIX MeTORoB. Hanpumep, B ogHOI pa-
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60Te ¢ BecbMa YCeUEeHHBIM ONVCAHMEM METOJOTOTMYEeCKOil OCHOBBI, B TOM 4ucre 0Oe3
YIOMMHAHMs CIIeNMaTbHBIX METOOB, BeCbMa BepHO NPUBEeHbI 00lIeHayYHbIe I YacT-
HOHayuHble MeTonb! uccnenoBanns (KoHosanos 2018, 7), B gpyroit — 6e3 Kakoro-m6o
pasrpaHMYeHys NOCTAaTOYHO COMMUJHO OXapaKTepU30BaH KaXK[bIN U3 MCIIONb30BaHHBIX
metonoB (IToramos 2019, 9-10).

EcTp pguccepranmyu, B KOTOPBIX aBTOPBI He Ipuberaay K JuaaeKTUIecKOMY MeTo-
Iy KaK BceoOleMy, 3aMeHsisl ero cucteMHbIM nopxonoM (Kosybenko 2018, 14; Hryen
2018a, 9).

Hannune crenyiaIbHbIX METOROB, KaK yyKe OBUIO OTMEYEHO, YKa3bIBaeT Ha TO, YTO
B COOTBETCTBYIOIel 06/1aCTY HAyYHOTO 3HAHMSI MMEIOTCSI CBOVICTBEHHbIE TOIBKO €l Me-
TOJbl HAYYHOTO [TO3HaHMA. B macnopTe Hay4HoII crieninanbHocTy 12.00.09 Huvero He ro-
BOPUTCS O CIEeIMAIbHBIX MeTOfaX. Tak, B HeM NPUBOAATCSA IPUHIUIIBL: Pa3BUTHA Ipef-
MeTa UCCIe0BaHNsA, €r0 JIOTUYEeCKO OIpee/IeHHOCTH, ICTOPUYECKO KOHKPETHOCTU
U INQJIEKTYEeCKON CBSA3Y MEXAY JTOTMYEeCKUM U UCTOPUYECKUM CIOCOOaMM ITO3HAHMS,
CUCTEMHOCTY ¥ BCECTOPOHHOCTY VICCIIENOBAHMsI; OOLeHay Hble TIOAXOMbL: CYCTEMHBIN,
TeHeTUYeCKUI, NeATe/IbHOCTHDII; MEeTO/Ibl aHA/IN3A U CUHTE3d, TeOPeTUYeCcKOro Moje-
JIMPOBaHNA, KY/IbTYPHO-UCTOPUYECKOTO aHAIN3a, UCTOPUYECKOI PEKOHCTPYKLIMUM, aHA-
JIOTUM, SKCTPAIONALNY, IOPUIMIECKON MHTEPIPETALUMN U JIPYIMe MCCIeN0BaTENbCKIE
CpefiCTBa COBPEMEHHOIT COLIMOTYMAaHUTAPUCTUKI', AKOOBI 06pasyIolie MeTObI yrOIOB-
HO-TIPOLIECCYa/IbHBIX MICCTIEJOBAHMIA.

Taxoke B HecsaTKax M3YYEHHBIX AMCCEPTALNil He OOHApPY>KEHbI COOTBETCTBYIOLINE
crienaabHble METOMBI, €C/I He TOBOPUTb O TeX, KOTOpble MMEHYIOTCS TaK OMINOOYHO,
a Ha caMOM /[iefie IIPU MX YIIOMUHAHMM YKa3bIBAIOTCSI YAaCTHOHAYYHBIE VTN laKe 00Iie-
HayuHble. Hanpumep, K crieljaJbHbIM METOJAM OTHOCST CHCTEMHBIN TOAXO, (AB/AeTCS
0O0II[eHayYHbIM), CTATUCTUYECKIIT, MaTeMaTU4eCKuii (SB/II0TCS yacTHOHayuHbIMY (LTa-
peBa 2018, 11)), GpyHKIMOHATBHBII HOJXOJ], CUCTEMHBDII1, CPABHUTE/IbHbIN (BBICTYIAIOT
OO0IIleHayYHbIMM), CTATUCTUYECKUII, MaTeMaTH4eCKMil, KOHKpPeTHO-COLMOIOTYEeCKIIT
(BbIcTynarorT yacTHOHay4HbIMU (I'ycbkoBa 2018, 10-11)). M Takux mpumepoB MHOXe-
CTBO. YTOJIOBHO-IIPOLjeCcCyaibHasl HayKa Tak M He pa3paboTana COOTBETCTBYIOIIUX CIIe-
LMANbHBIX METOJOB HAyYHOTO IO3HaHMA, KOTOPblE OTHOCATCA MCK/IOYMUTEIbHO K Hel
camoii. PasymeeTcs1, Takme nonblTku 6butn. Hampumep, «aHamus mMatepuanos CyfgeOHO-
CTIe[ICTBEHHOI IPaKTUKM» 3a9aCTYI0 OTHOCAT K SIKOOBI CIleliMa/IbHbIM MeTO/jaM, OHAKO
3TO JIUIIb PasHOBUIHOCTD TAKOTO OOIIEHAYIHOTO METOMa, KaK aHaaus3. HekoTopsle Me-
HAIOT GOPMY/IMPOBKY ¥ YKa3bIBAIOT Ha «M3y4eHUE MaTepHaIoB CyAeOHO-CIe[CTBEHHOII
MPaKTUKN» B Ka4eCTBe CIelMaTbHOTO METO/a, HO OT 3TOr0 CYLIHOCTb He MEHAETCs, Me-
TOJL OCTAETCsI OfIHUM U3 BUJIOB aHaMM3a. J[0 HACTOSAIEr0 BpeMeH! KaKMX-M1b60 BECOMBIX
IpeJI0KeHNIT OTHOCUTE/IbHO CIIeLMANIbHBIX METO/IOB TaK M He MOCTYIuiao. BepoATHoO,
YTONIOBHO-IIPOIleCCyanbHasA HayKa UX U He cofiepXuT. I1o KpaiiHeit Mepe, ee TeKylee Co-
CTOsIHYIE He IeMOHCTPUPYeT X Hanu4ysi. B 60/bIIMHCTBe C/Ty4aeB yrOIOBHO-IIPOLIECCY-
a/pHas crienn@yKa MMIIb HaKTaAbIBaeTCs Ha OOLeHayYHbIe U YaCTHOHAYYHbIE METOJIbI
Hay4YHOTO IIO3HaHUA.

HecMmoTps Ha TO YTO MBI CTOIIKHY/INUCH C OTCYTCTBMEM YETKO CTPYKTYPUMPOBAHHO
CUCTEMbI METOOB YTOJIOBHO-IIPOIECCYaNbHOM HAayKM, a TaK)Ke COBOKYIIHOCTU CIeLM-

! lacnopt HayuHoi1 crenmanbHocTn 12.00.09 «YronoBHsIi npouecc». Jara o6pawenns 10 anpers,
2020. https://vak.minobrnauki.gov.ru/uploader/loader?type=18&name=2192110001&f=1094.
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aJIbHBIX METOOB HAyYHOTO IO3HAHNUA, TOBOPUTH 00 OTCYTCTBUM METO/IONIOTMN YTOIOB-
HO-IIPOLIECCYa/IbHOI HAyKM HeNb3sA. OTO 00BACHACTCA CIIeYIOIIVIM.

Bo-nepBBIX, OTCYTCTBUE CHELMANbHBIX METOJOB HE CBUETENIHCTBYET O ITOJTHOM OT-
CyTCTBUM MeTOf0B Haykn. O6 3TOM e TOBOPAT Hambosee o6Iye ¥ YCTONYMBLIE YCIIO-
Bl IPYMEHEHN METOOB HAYYHOTO TO3HAHMA:

—  K&X/JblIl METOJ] IPUMEHACTCS He M30/IMPOBAHHO;

— HU OfVIH METOJ, He sSIB/ISEeTCS ITaHalleelt;

— B 3aBUCUMOCTHU OT KOHKPETHBIX YC/IOBUI KO>KIbII METOJ MOAU(PUIVIPYETCS;
— MEeTOJABI MOTYT IIEPEHOCUTHCA B pasIMyHble cephl;

—  m060it MeTOJ UCTIONb3YeTcs 3P PEKTUBHO TOMBKO B €ro LenocTHOCTH (JInmuny,
JTumany 2013, 76-79).

Tem cambIM 06011 MeTOf, OyAb TO OOIEHAYYHBIN VIV YaCTHOHAYYHBIN, B Ka)XKI0i
HayKe, B TOM 4JIC/Ie YTOIOBHO-IIPOLIECCYa/TbHOI, IMeeT CIeluKy 1 IpUMeHAeTCS 110-
cBOeMY. ITO OTYET/IMBO IPOSBJIAETCS, HAIPUMEp, KOIZla B OT/€/IbHOM YTOJIOBHO-IIPO-
I1eCCyaTbHOM VICC/IEIOBAHMY VICTIONb3yeTCsA OOIeHayIHbIl (Harmpumep, GpyHKIMOHATb-
HbIJI — IIPU UCCTIENOBAHNM (QYHKIWII YTOTOBHOTO IIPOIlecca) WM >Ke YaCTHOHAYYHBbII
(HampuMep, CPaBHUTENbHO-IIPABOBOM — IIPU CPAaBHEHUM YTONOBHO-IIPOLECCYaTbHOTO
3aKOHOJIATeTbCTBA PA3HBIX MCTOPUYECKMX MEPMOTOB MM PASHBIX TOCYAPCTB) METO.
OTcyTcTBUME CrlenMaNnbHBIX METOJOB MOXKET KOMIIEHCHPOBATbCA 3a CYEeT MOMELIeHN
CIIeI[Va/IbHOTO CMBIC/IA B OOIIleHAayYHbIE Y YaCTHOHAYYHbBIE METObL. DTO IIPOMCXOMUT IO
AHAJIOTMM C BOCIO/THEHMEM YTOJIOBHO-IIPOIIECCYaTbHON HAYKM PA3IMYHBIMU OOmMMM
Y YaCTHBIMU TeopyAMU (Cpefyi KOTOPBIX TeOpUM II03HAHMA, OTPXKeHN A, MHHOpMALNH,
¢dyHKIMOHANMN3Ma, I depeHIanuy, PUCKOB I T. II.).

Bo-BTOpBIX, MeTOROIOrMA 6OIbIIIE YeM IIPOCTO COBOKYITHOCTh METOOB /TN y4eHNe
0 MeTofie. MeTofoNorYA HayKM eCTh yueHye 06 OpraHM3aluy HayJHOIl NeATeTbHOCTH,
OHa TIpeiCTaB/IAeT Co60il CBOETO POfia MyTh HAYYHOTO MO3HAHNA, CTPATEINI0 PelIeHII
Hay4HOJ Ipo61eMbl. MeTofoNorysA IeMOHCTPHUPYeT TO, KaK IPOMCXOAUT HAyYHOE MC-
crnepoBaHye. Tak HasbiBaeMas BHyTpPMHay4Has pediekcusA, KOTopasd, IO CyTH, U eCTb
METOMIO/IOTAs], IIOKA3bIBAET, YTO MPOUCXONUT BHYTPU KAXKIOM HAYKM U KaXK[JOrO MCCIe-
moBaHusA. VIMEHHO C IIOMOIIBIO HEE aBTOP YKa3bIBAeT Ha TO, YEM €r0 IIyTh OTIMIAETCs
OT APYIOro IIyTH HAyYHOrO IO3HAHMA, U 3[eCh K€ MOYKHO IIPOC/IENUTb COOTBETCTBUE
IO/TyYEHHBIX MM Pe3y/IbTaTOB KPUTEPUAM HAYYHOCTHU. TeM caMbIM B KaXKIOM JICCTIENO-
BaHUY UMeeTCs COOCTBEHHAs METOfIO/IOTHA, HO IPY 3TOM eCTb U YHMBEpPCaIbHAA I
BCEJl HAayKM, HAaIlpMMep YrOMOBHO-IIPOLECCYaNbHONM. MeTOLONIOrMsa yroaoBHO-IIPOLieC-
Cya/IbHOII HayKy, 00yC/IOB/IEHHAA YTOMOBHO-IIPOIECCYaTbHON JIeATeNbHOCTHIO II0 TIPH-
MEHEHUIO YTOIOBHO-IIPOLECCYa/IbHOTO 3aKOHA, OIIPENIe/IAeT BCIO APAJUIMY 3TOIl HAYKIH.
Criennduka 3T0¥ METOONMOTUM UCXOAUT U3 3aKOHOMEPHOCTEN yTOOBHO-IIPOIIeCCyalb-
HBIX IIPABOOTHOIIEHNI, YTOTOBHO-IIPOLECCYaNIbHOM [JeATeTbHOCTY U Pa3BUTUS YTOIOB-
HO-TIPOIECCYaTbHOTO 3aKOHA. TeM caMbIM TaKoJi ITyTh HAYYHOTO MO3HAHMSA CTAHOBUTCS
YHMKa/IbHBIM M HEIIOXOKMM HM Ha OfMH fipyroil. O6beKT 1 IpeMeT YToMIOBHO-IIPOLec-
CYa/IbHOII HAyKy ONPENeIAI0T ee MeTOJO/IOTHIO, ¥ Hao6opoT. Bompoc muinb B ypoBHAX
METOMIONIOT M. B IeICTBUTETEHOCTI MBI MOXKEM CTaJIKMBATHCA C METOMIONIOTHEN YPOBHS
MeTOOB (IPMMUTUBHBIN YPOBEHb — MCIOIb3YIOTCA PasTNyHble METONbI 6e3 MoHMMa-
HIA He TONIbKO MX 3HAUeHNs, HO M MeCTa B MCC/IEJOBAaHNM), YPOBHA MOApaKaHNA (Cpefi-
HIIT yPOBEHDb — aBTOP 9KCTPAIIONMPYeET yKe Pa3pabOoTaHHBIN Iy Th HAYYHOTO TIO3HAHMSA

Becmuux CII6I'Y. ITpaso. 2022. T. 13. Buin. 1 59



Ha COOCTBEHHOE JICCTIeflOBaHMe) M YPOBHA CO3UaHMA (BBICIINIT YPOBEHb — aBTOpP OT
IIOCTAHOBKY Hay4YHOIT IIPOO/IEMBI 10 ee paspelleHNs IPOKIa/ibIBaeT COOCTBEHHBII Iy Th
HAy4YHOTO IIO3HAHNA).

CyllecTBYIOT pasjaMyHble BapMaHTbl IIOCTPOEHMS HAyIHOTO MCC/IeOBAHMUA.
A.M.Hosuxos n JI. A. HoBUKOB IIpefjaraoT BbICTPaUBaTh YKA3aHHBIN «IIyTb» B BUJE
YHUBEPCATbHON «CXeMbl METO0/IOTUI», KOTOPasi BK/IIOYaeT B ceOsL:

—  XapaKTepUCTMKMU JieATeNbHOCTY (0COOEHHOCTY, IIPUHIMIIBI, YC/IOBYS, HOPMBI
IeATeIbHOCT);

— JIOTMYeCKYI0 CTPYKTYPY JeATENbHOCTU (CYyOBEKT, 00beKT, IpenMeT, pOopMbl,
CPeJICTBA, METOJbI, PE3y/IbTAT JIeATETbHOCTI):

— BpPEMEHHYIO CTPYKTYpy AesitenbHOCTH (¢pasbl, cTajum, STambl AesATeIbHOCTN)
(HoBukos, HoBukos 2007, 24).

Kak MOXXHO 3aMeTHTb, TaKas METOHOJIOINA B CAMOM IIMPOKOM CMBIC/I€ BK/IIOYaeT
B ce0s1 ¥ 0OBEKT, U IpeAMeT, I METOABI AeATeNbHOCTH. Hackonbko 3Ta «cxeMa» YHMU-
BepcasibHa I IIPYMEHMMA JIA YTOTIOBHO-TIPOLIECCYaIbHON HAayKY, TOKKET KOHKPETHOE
UCCTIe[OBaHMe B 00/1acTy HayKM YrOJIOBHOTrO mporecca. Ha atom arame /b 0603Ha-
9MM, YTO yKa3aHHAsI «CXeMa METOJONOTUM» KaK MUHUMYM CIIOCOOHA MPOIXEMOHCTPU-
pOBaTh IIyTh HAYYHOTO McCIefoBanysA. [TokakeM Ha IpuUMepe JTOTMYeCcKoil CTPYKTYPHI:
CyObeKT — /U0, OOHAPY>)KUBILee HAYIHYIO IPOO/IeMy, BBIIENsET B Hell ONpefie/IeHHbII
00BeKT, a B 00beKTe — MpenMeT (3aKOHOMEPHOCTHI 00beKTa), OTpefensieT GOpMBI, Cpe-
CTBa ¥ METOJIbI M3y4eHNs N3OPaHHOTO IPeIMeTa 1 IPUMEHsET 1X, a lajiee IOIy4aeT pe-
3y/IbTaT — pellleHne 3ajiad U JOCTVDKEHMe e/l HayYHOTo ccnefoBanms. bomee kpaTko
9TO BBIILAUT CIEAYIOMNM 06pa3oM: IIOCTAHOBKA HAYYHOI MPO6/IeMbl — BBIABIDKEHNUE
TUIIOTe3 — IPYMEeHeH)e MeTO/IOB Hay4YHOro IO3HAHMUsA JJIA IPOBEPKU IMIIOTe3 — IIO-
JlydeHue Hay9HO 0OOCHOBAaHHOTO pe3y/ibTaTa — IPUMEHeHNUe Pe3y/IbTaTa Ha IPaKTUKe.
ITogo6HBII MCCIeOBATeIbCKII CLIEHAPUIL C OIIPeie/IeHHBIMY U3 BATUAMY 1 JOIIOTHEHN -
AMM yKe JIeT B OCHOBY MHOXKeCTBa (PYHIaMeHTa/IbHBIX TPYAOB 110 yTOTIOBHOMY IIPOLIECCY
(cm., Hamp.: ITonmsaxos 2002; Tonosko 2003). Takas >ke cxema IIPMMEHSAIACh I B COBPEMEH-
HBIX JICCNIeBOoBaHMAX (CM., Hamp.: AHgpeeBa u pgp. 2018; Anppeesa, TpyoHukosa 2019;
" op.).

He MeHblnee 3HayeHMe NO/DKHO OTBOAMTCSA ¥ XapaKTEPUCTMKE AeATETbHOCTH,
U BpeMeHHOI cTpykType. Hampumep, A.®.JIyOuH, IOMMMO VCHO/Ib30BaHUS yOenu-
TE/IbHOI JIOTMYECKOil CTPYKTYpbl, BeCbMa HAIJIALHO U YCIIELIHO MPOAEMOHCTPUPOBA
BPEMEHHYIO CTPYKTYPY KPMMIHAIMCTUYIECKOTO MCCIeOBaHNA MeXaHM3Ma IIPeCTyITHO
JieATeNIbHOCTY, 0003HAYUB TPY STAlla MCCTeSOBAHIIA:

— paboTa IO M3YYeHMIO MPAKTUKYU PACCIELOBAHVS PA3TNIHBIX BUIOB U TPYIII
HpecTyHHeHI/H‘/‘I C yHOpOM Ha FI/IHOTCSY O TOM, 4YTO KPI/IMI/IHaTH/ICTI/I‘-IeCK]/Ie Xa-
PaKTepUCTUKI IIPUMEHSIOTCSI HEKOPPEKTHO;

— paspaboTKa I'MIIOTE3bI O METONOTIOIMYECKOll yA3BMMOCTI HAyYHOTO IOAXOfA
K GOpMUPOBAHMIO KPYMUHATUCTUIECKNX XAPAKTEPUCTUK IPECTYIHON Hesi-
TEeNbHOCTH;

— paspaborka ob1jeHayIHOIT 6a3bl MCCIefoBaHNs, GOpMUPOBaHIe U aipo6upo-
BaHUe aBTOPCKOI MOZIe/IV MeXaHU3Ma IIPeCTYIIHOI IesATeIbHOCTH, IIOCTPOeHe
METOJ0/IOIMYECKO POrpaMMBI ee UCCIefoBanys i T. 1. (JIyoun 1997, 11).
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BpemeHHAas cTpyKTypa, Kak, BIPOYeM, M XapaKTepUCTMKA HAYYHOTO MCCIEOBA-
HSI, — Belllb CYIy00 aBTOPCKasi, MHAMBUAYaIbHasA. Jlorndeckas CTpyKTypa UCCIefoBa-
HISA TAKOKe YHUKA/IbHA, OfHAKO Y Hee eCTh 1 Te IPU3HAKM, KOTOpbIe MOTYT OBITb YHUBEP-
CaJIbHBI JI/Is1 BCell yTOJIOBHO-TIPOLIeCCyabHO HayKI. B 4acTHOCTH, IPOEKTUPOBaHNUE UC-
C/IefloBaHsA, KOHIIENTya/IN3aLys I MOJeITPOBaHMe MCCIeOBAaHNA, KOHCTPYMPOBaHNUe
VICCIEOBaHS, IPOBEfieHNUEe JICCTIeOBaHMs, IPYMEHEeHNe Pe3y/IbTaTOB MCCIeSOBaHUSA
MOTYT OTHOCUTBCSA K TI000MY Cepbe3HOMY MccaefoBanuio. HamonHenne e MHAUBUAY-
a/IbHO. VIMEHHO CTelleHb NOTPy>KeHNs B COOCTBEHHOE MCCIIeIOBaHNe YKa3bIBaeT Ha ypo-
BEHb METOJ0/IOTHN.

JlaHHast «cXeMa MeTOROJIOTUM» He IpeTeHAyeT Ha 6e3yCIOBHOCTD Y MCK/TIOUNTE Ib-
HOCTb. OJIHAKO MIMEIOTCSA U IIPENMYILIeCTBA: OHA II03BOJLAET IIPOCIEAUTD aBTOPCKIIL Iy Th
HAy4YHOTO VICCIeJOBAHMs, HauMHass OT (OPMUPOBAHMA IPEANOCBUIOK MCCIeTOBAHNUSA
¥ TIOCTAHOBKY IIPOO/IeMbI 11 3aKaH4MBas IPYMeHeHeM aBTOPCKOI MOJIe/IN PellleHNs Ha-
Y4HOII ITpOo6/IeMBl Ha NIPAKTUKe; OHA MOXKET OBITh YHUBepcaausupoBaHa. Kpome aToro,
B YKa3aHHOII CXeMe IIPOCTIeKMBACTCS, Ha KAKOM 9Talle IIPUMEHeTCsl TOT WM MHOM Me-
TOJ] HAyYHOTO [IO3HAHMA.

Takum 06pa3oM, IpUONIDKAsCh K MOC/IEHEMY BOIIPOCY, C/IEAyeT 3asBUTD, YTO MMe-
IOIIASCS. METOZIO/IOTMYeCKasi OCHOBA YTOIOBHO-IIPOL[eCCYaIbHON HayK, HECMOTPS Ha ee
fiepeKTHBI ¥ OTpaHMYEHHDIIT XapaKTep, BK/I0Yas HeC(hOpMUPOBAHHOCTD CIIELMaTbHBIX
MEeTOJIOB, He YKa3bIBaeT Ha OTCYTCTBIE CaMOJl YTOJIOBHO-TIpolieccyanbHoi Haykn. Ha ee
OTCYTCTBUE He YKa3bIBAIOT U OLIMOKY, JOITyCKaeMble yIeHbIMI-IIPOL[eCCyaTuCTaMy IpK
(dbopMyIMpOBaHNM METORONOTMYECKO OCHOBBL. OO 3TOM TOBOPAT JIMIIDb Pe3y/IbTaThl,
K KOTOPBIM IPUXOAAT MCCIEIOBATENN, a TAKXKe IIyTh HAYYHOTO MO3HAHN U VICIIOTb3Yye-
Mble MeTOZbL. B 9TOM IIaHe BBICTYIAeT CIPaBEINBO, YTO METOLO/IOI S YTOIOBHO-IIPO-
LIeCCyasIbHOM HayKI, [ja M B LIJIOM IOPUANYECKOI HayKU, JO/DKHA CBORUTLCS IJIABHBIM
00pa3oM K IIPMMEHEHNIO B LIeJISIX HAYYHOTO ITIO3HAHMS, C O/JHOI CTOPOHBI — METOJIOB CO-
I11a/IbHO-TYMaHUTaPHBIX HayK, C [PYTOil — KOMMYeCTBEHHBIX MeTOf0B. [laHHOe 06CTO-
ATENIbCTBO OOBACHACTCS CIeAYIOMMM: 1) 00lLecTBeHHbIe OTHOIIEHVS U 00IeCTBEHHOE
HOBeJieHIIE JIeXKAT B OCHOBE ITPeIMeTa yrOTIOBHO-TIPOLIECCYaTbHbIX 1 B L[e/IOM I0pUAnYe-
CKMX VICCTIEJOBAHMIA, @ 3TO Y)Ke COLMaTbHO-TYMaHUTapHas cepa; 2) onucaTe/IbHble Me-
TOJbI He MOTYT IIPUBECTHU K OOBEKTUBHBIM, JOCTOBEPHBIM, IPOBEPEMBIM, a CAMOE I/IaB-
HOe — K HOBBIM 3HaHVAM IO pe3y/IbTaTaM UCCIeHOBAHNUSA (IeICTBUTEIBHOCTD B BUJE
IpaBMUJIa «TEKCT POXKAAeT TEKCT M HUYero Oomee» He MMeeT OYAyLIero); 3) aMmmpude-
CKIie MeTO/bI IIPUJAIOT pe3y/IbTaTaM UCCIeOBaHIiI 000CHOBAHHOCTD, YOEAUTENIbHOCTD
¥ OIIPENIE/IAIOT LIEHHOCTD NOTy4aeMbIX pe3ynbTaToB. O6 3TOM CBUJIETENbCTBYIOT M HAOOP
HanbosIee YacTo UCIONb3yeMbIX B YTOIOBHO-IIPOL[eCCYaTbHBIX MCCTIEOBAaHNAX METO/IOB
Hay4HOTO ITO3HAHNA, U IIPOLIefilee IPOBEPKY YTBEP)K/EHME, COIJTACHO KOTOPOMY I0pH-
[iMdecKasi HaykKa eCTb TOJIBKO TaM, Ifie JyIsf MCCIeOBaHMsA COLMAIbHO-IIPABOBBIX SIBJIe-
HMIT U IIPOLIECCOB MCIIOMB3YIOTCS COLIMOTIOINYECKIIT TTOAXOf, U SMIIMPUYECKie METOMbI
(M. Be6ep, 1. Benrawm, P.ITosuep, B. H. Kyapssues u fip.).

CrtonHoe OBeCTBOBaHIE He CIIOCOOCTBYET HU PElLICHNUIO MICCIeT0BATeIbCKIX 3a-
flad, HU JOCTVDKEHMIO e, JIoCTaTOYHO 06paTuThCs K paboTaM, B KOTOPBIX HET HU I10-
CTAQHOBKM HPOO6/IeMBI ¢ oOpallleHreM K II0Ka3aTesIM 00beKTUBHO 1e/ICTBUTEIbHOCTH,
HJY TIOCJIEAYIONIETO PelleHNs C IpYMeHeH)eM KOMNYeCTBEeHHBIX JaHHBIX, IIOTYYeHHBIX
U3 CTAQTUCTYKM, Pe3yIbTATOB OIPOCA, MaTeMaTHYeCKOTO MHOTOMEPHOTO aHajM3a U JAp.
BbIBOJIBI, TIOZTyYeHHBIE TAKMM 00pasoM, HEYOeAUTeIbHbI, OCTAB/ISIOT COMHEHVSI OTHO-
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CUTEeNIbHO MX JJOCTOBEPHOCTH, IO/NydaeMble 3HAHMs CTaTMYHBI ¥ HeBepUPULMPYEMBI.
ITogo6Hble 3HAHNUA He OTBEYAIOT KPUTEPMSIM HAyYHOCTH, a, C/IEOBATENIbHO, 00/IacTh,
B KOTOPOJI OHM 00pasyIoTCsl, Helb3s1 MMEHOBATh HAYKOIl. DTO OTHOCUTCS KaK K YTOTOB-
HO-TIPOL[eCCYa/IbHOI HayKe, Tak M KO Bcell opucnpyfeniuyu. O6paTumM BHMMaHMe Ha
IPUHIUINAIbHbIE YC/IOBYA IPU3HAHNA Y COXPaHEHM I HAyYHOCTH YTOIOBHO-IIPOLIECCY-
a/IbHOI 00IaCT 3HAHMIL, BayKHbIE IS MCC/IEeNOBaTeelN:

— C/IefiyeT 4eTKO OPMEHTMPOBAThCA B 00beKTe, IpefMeTe M MeTOfjaX BCeil yro-
JIOBHO-TIPOLIECCYAIbHOI HAYKM M COOCTBEHHOTO VICCTIEOBaHMA, 3HATh, KaKOI
VIMEHHO MeTOJi HayYHOTO [O3HAHMsA NPUTOJEH /I M3OPaHHOTO IpefMeTa ViC-
CNIeOBaHNA U IPUBOJAUT K KOHKPETHOMY Pe3y/IbTaTy;

— u30eraTb TeopeTM3ALVM MCCIEHOBAHMUA M AYONMMPOBAHUA YK€ MMEIOLINXCS
B YTOJIOBHO-TIPOIIECCYa/IbHOI HayKe Pe3y/IbTaToB;

— U30upaTb NpefMeT UCCIefOBaHNs MO0 Ha CThIKE C APYTMMM HayKaMy, B TOM
4JICTIe eCTeCTBEHHBIMU, MO0 C IIOCTOAHHBIM O0OpalleHneM K HIM C IIe/bIo UC-
K/II0YeHM s U30/1MPOBAaHHOCTY NTONTy4aeMbIX BbIBOZIOB U TP e/ TO>KEeHNI;

— CTPEeMMTBCSA K BBIABIEHNUIO U MI3YYEHNIO 3aKOHOMEPHOCTEl 06'beKTa YyTOMOBHO-
IIPOIIeCCYalbHOTO MCCIEJOBAaHNUA BO B3aMOCBA3SU C SKOHOMMYECKUMM, COLU-
aJIbHBIMI, TIOTATUYECKVIMIL VI MTHBIMM ABJIEHUAMMY, IPOLeCCaMM M MIHCTUTYTaMIM;

— TPUMEHATb METOJbI, COOTBETCTBYIOIME 0ObEKTY U MpeAMeTy MCCIefOBaHNA,
C YIIOPOM Ha Te, KOTOpPbIe ITO3BOJIAI0T IIPOM3BECTI KOMNYeCTBEHHYIO XapaKTe-
PUCTUKY M3y4aeMbIX ABJI€HNI, IPOLeCCOB, MUHCTUTYTOB;

— CTPeMUTBCs K 0OHAPYXEeHUIO 1 Pa3paboTKe CHeIMaTbHBIX METOJ OB YTOIOBHO-
IIPOLIeCCYaNbHOM HayKM, KOTOPbIE ;O HACTOSAIIEI0 BpEMEHN He IMEIOT COOTBET-
CTBYIOILIETO OYepTaHMA.

PasymeeTcs, Hemb3a 3aABUTD, YTO YIOIOBHO-IIPOLECCYaNbHAA WIN JayKe BCA IOPU-
[iMdecKas HayKa JICIe3HeT B CTydae HecoOmoieHnsa 0603HaueHHbIX yc1oBuit. OgHaKo OT-
CYTCTBJE METOJOIOTNYECKNX OPMEHTHUPOB ¥ YCTAHOBOK BIIOJIHE MOXKET IIPUBECTH K BBI-
XOJMAIVBaHMIO TI000J1 00/1aCTV HAyYHOTO 3HAHNUA ¥ B KOHEYHOM CYeTe K OCKY/IeHUIO
pe3ynbTaTOB IIPOBOAVMMBIX MICCIEJOBAHNIA.

3. BeiBopsbr

MeTtoponornyeckass OCHOBa COBpeMEHHOI! YTOTOBHO-IIPOLIECCYaNbHOI HAYKU MMe-
eT MIabJIOHHBIN XapakTep U comepXuT medektsr. Habop Takmx ommbOK 1 HETOUHOCTEIT
IEeMOHCTPUPYET, C OGHOM CTOPOHBI, CTA0OPa3BUTOCTh CaMOIl METOJOIOTUY YTOMTOBHO-
IIPOLIeCCYa/IbHOI HAyKM, C APYIOil — HeJOCTaTOYHOe BHYMaHIE aBTOPOB K ee GopMy-
JIMPOBAHMIO ¥ IPUMEHEHNMI0 KOHKPETHBIX METOJOB. B yromoBHO-IIpOIiecCyanbHbIX MC-
CIEMIOBAHMAX TPOCTIEKNBAETC HEMOHMMAaHNe HE TOMBKO MECTa U 3HAYeHUsT KaXKIIOTO
MeTO[a HayYHOTO IIO3HAHN /151 KOHKPETHOTO MCCIeOBaHNs, HO U 001elt Knaccuduka-
LIVIJf METOJOB ¥ ICTVIHHOTO CMBIC/Ia METOJJO/IOT MY MCCTIe{OBaH Vs PasuHble yIIyieHns
U IPOTUBOPEUVs IIPOUCXOAAT B TOM UNUC/Ie OT CMEILIeHNUs YPOBHS METOLOB HAyYHOTO
MO3HAHUS.

MeTO[0IOT IO YTOTIOBHO-IIPOLIECCYaNnbHOI HAYKM ClIeAyeT MOHMMATh KaK Pe3yiib-
TaT BHYTPUHAYYHOU pedieKCHM OpraHM3alMyl CaMolii HayKy YTOJIOBHOTO IIPOILiecca.
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[Tomo6HOe TO/NKOBaHNMe NIpEAIoaraeT 3HAYUTENTbHYI0 KOPPEKTMPOBKY YCTOSABIIETOCH
MIOAXOMa K METO/IONIOTMYEeCKOl OCHOBe. MeToApl HayYHOTo MO3HAHMA B YTOJIOBHO-TIPO-
1L[eCCyaTbHOM HayKe — 3TO IMIIb 9aCTh METOOIOTUH, C IIOMOILbI0 KOTOPOJI IIPOMCXOUT
U3y4eHle 3aKOHOMEPHOCTell yTONOBHO-IIPOLIeCCYaNbHOI /IeATeTbHOCTH 10 IIpUMeHe-
HUIO YTOTIOBHO-TIPOLIECCYa/IbHOTO 3aKOHA [JIA pa3pelleHNs YTOJI0BHO-IIPaBOBOTO CIIO-
pa. Pasrpanndenne MeTofomorny HeoOX0OAMMO IIPOBOAUTD HA TPeX YPOBHAX: METOJOB,
noppakanus u cosupanya. CoOBpeMeHHOe COCTOSHME METONONIOTUY YTO/IOBHO-IIPOIieC-
Cya/IbHOJ HAayKM CBOAUTCA K NPMMEHEHMIO METONOB COLMATbHO-TYMaHUTapHBIX HayK
U KONMMYECTBEHHBIX METOJIOB.

YHuBepcanbHasAg CXeMa METOJONIOTMM YrOJOBHO-IIPOLECCYaJIbHOTO MCCIEN0BaHNA
TaKoBa: IIOCTAHOBKA HAyYHOII IPOO/IEeMBbl — BBIABIDKEHNE TUIIOTe3 — IIPYIMEHeHue Me-
TOJJOB HAy4YHOTO NO3HAHMS [y IIPOBEPKYU IMIIOTE3 — IIOJIyYeHUe HayYHO 00O0CHOBaH-
HOTO pesynbTaTa — IpUMeEHEHNe pe3ynbTaTa Ha IpakTuKe. JlormyeckuMy atanamm Jc-
C/IelOBaHM BBICTYIAIOT IPOEKTHPOBaHNe, KOHIeNTyaan3alusa 1 MofenpoBaHue, KOH-
CTpyMpOBaHIUe, IPOBEEHNE, IPUMEHEHNE PE3YIBTATOB UCCENOBaHNA.

[l mpusHaHUA U COXPAaHEHNUs HAy4YHOCTM YTOTOBHO-IIPOLIECCYa/IbHO 00IacTh
3HAHMII C/IelyeT YeTKO OPMEHTUPOBAThCA B 00BEKTe, IPeIMeTe M MEeTOAAX BCell yTOMIOB-
HO-TIPOL[eCCYa/IbHOI HAyKM U COOCTBEHHOTO MCCIIE[IOBAHNS, a TAKXKe YYUTBIBATb PSf|
IPYIMX METOJONOTNYECKUX YCTAHOBOK M YCIIOBUIA.
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Modern criminal procedure science contains many outstanding issues, both theoretical and
methodological. To date, the methodology of criminal procedure research, and in general the
whole of criminal procedure science, remains unrecognized. Most procedural scientists have
little focus in research, both in the object and subject of the study, and in the methodologi-
cal basis. The main difficulties are caused by incorrect understanding of the methodology of
the study. The existing in the field work of criminal procedure confirms not only the narrow
approach in the understanding of methodology, but also the error in the interpretation and
application of scientific knowledge methods. This situation is mainly based on the lack of for-
malization of methods of criminal procedure science and limited intra-scientific reflection. In
this regard, it is necessary to reassess established methodological values and traditions and to
offer a reasoned view of the methodology of criminal procedure science. The article provides
an idea of the methodology of science and undertakes a critical analysis of the methodological
basis of research in criminal procedure science. As a result of the audit, the author’s proposals
are formulated on the universal scheme of methodology and system of methods of criminal
procedure study, as well as the logical stages of criminal procedure study. The author con-
cludes that it is necessary to understand methodology as a way to obtain scientific knowledge,
as a result of intrascientific reflection on the organization of their own scientific activities, the
universality of popular and private scientific methods of research and their replenishment by
criminal procedure science. In addition, the conclusion is made on the scientific nature of
the criminal procedure field of knowledge. The proposals in the article may form the basis of
further developments in the field of criminal proceedings and may also serve as recommenda-
tions in the formulation of the methodological basis for research.

Keywords: methodology, criminal procedure science, criteria of science, methods of research,
scientific knowledge, patterns, reflection.

References

Adamenko, Igor’ E. 2018. “Criminal procedure: Systemically important grounds and components”. Dr. Sci.
diss., Nizhegorodskaia akademiia MVD Rossii. (In Russian)

Andreeva, Ol'ga L, Viktor N. Grigorev, Oleg A. Zaitsev, Tat’iana V. Trubnikova. 2018. “The abuse of law, its
prevention and suppression in the criminal process of Russia: Some results of the study”. Vserossiiskii
kriminologicheskii zhurnal 12.6: 914-924. https://doi.org/10.17150/2500-4255.2018.12(6).914-924. (In
Russian)

Andreeva, Ol'ga I, Tat'iana V. Trubnikova. 2019. “The adoption by the court of a decision on the presence in
the act of a person of abuse of law and its consequences”. Vestnik Tomskogo gosudarstvennogo univer-
siteta 438: 194-200. https://doi.org/10.17223/15617793/438/26. (In Russian)

Beliaev, Maksim V. 2019. “Judicial decisions in the Russian criminal process: Theoretical foundations, legis-
lation and practice”. Dr. Sci. diss., Universitet prokuratury Rossiiskoi Federatsii. (In Russian)

66 Becmnux CII6TY. ITpaso. 2022. T. 13. Buin. 1



Chentsov, Vitalii V. 2018. “Termination of a criminal case or criminal prosecution with a court fine: Theory,
legislation, enforcement”. PhD diss., Akademiia upravleniia MVD Rossii. (In Russian)

Dolgaev, Viktor V. 2018. “Records of investigative actions and other documents as sources of evidence in
criminal proceedings”. PhD diss., Sankt-Peterburgskii universitet MVD Rossii. (In Russian)

Erofeeva, Viktoriia A. 2018. “Supervision of a minor suspect accused of criminal proceedings” PhD diss.,
Akademiia upravleniia MVD Rossii. (In Russian)

Frolov, Ivan T. (ed.) 2001. Philosophical Dictionary. 7" ed., rev. and enlarged. Moscow, Respublika Publ. (In
Russian)

Garusov, Andrei V. 2018. “Assessment of the testimony of participants in criminal proceedings interested in
the outcome of the case”. PhD diss., Sankt-Peterburgskii universitet MVD Rossii. (In Russian)

Golovko, Leonid V. 2003. “Alternatives to criminal prosecution as a form of procedural differentiation: Cur-
rent development trends”. Dr. Sci. diss., Moskovskii gosudarstvennyi universitet im. M. V.Lomonoso-
va. (In Russian)

Gus'kova, Anna V. 2018. “The function of a translator in criminal proceedings” PhD diss., Nizhegorodskaia
akademiia MVD Rossii. (In Russian)

Karpushov, Mikhail A. 2018. “Legal representation in pre-trial criminal proceedings”. PhD diss., Moskovskii
universitet MVD Rossii im. V.Ia. Kikotia. (In Russian)

Kolomeets, Elena V. 2019. “Use by the prosecutor of means of response in pre-trial proceedings”. PhD diss.,
Universitet prokuratury Rossiiskoi Federatsii. (In Russian)

Konovalov, Sergei G. 2018. “Elements of the German model of pre-trial proceedings in the criminal pro-
ceedings of the post-Soviet states”. PhD diss., Moskovskii gosudarstvennyi iuridicheskii universitet im.
O.E.Kutafina (MGIuA). (In Russian)

Kozubenko, Iurii V. 2018. “Criminal procedure aspects of the intersectoral mechanism of criminal law regu-
lation”. Dr. Sci. diss., Ural'skii gosudarstvennyi iuridicheskii universitet. (In Russian)

Kunashev, Marrat A. 2019. “Investigator’s discretion in criminal proceedings” PhD diss., Moskovskii univer-
sitet MVD Rossii im. V.Ia. Kikotia. (In Russian)

Kunev, Denis A. 2019. “Countering the transfer of criminal assets abroad and their return to the Russian
Federation: Criminal procedural aspects” PhD diss., Moskovskii gosudarstvennyi institut mezhdun-
arodnykh otnoshenii (universitet). (In Russian)

Kushnerev, Viacheslav I. 2019. “The implementation of the principle of a reasonable time of criminal pro-
ceedings in the rules governing the procedural time in pre-trial proceedings” PhD diss., Akademiia
upravleniia MVD Rossii. (In Russian)

Lipchiu, Nina V., Kirill I. Lipchiu. 2013. Scientific research methodology. Krasnodar, KubGAU Publ. (In Rus-
sian)

Litvin, IT'ia I. 2018. “Modern technical means and the problems of their use in proving at the pre-trial stages
of criminal proceedings” PhD diss., Ural’skii gosudarstvennyi iuridicheskii universitet. (In Russian)

Loginov, Nikolai A. 2019. “Ensuring the right to defense at the stage of criminal proceedings in the Russian
Federation and other CIS member states” PhD diss., Moskovskii gosudarstvennyi institut mezhdun-
arodnykh otnoshenii (universitet). (In Russian)

Lubin, Aleksandr F. 1997. “The methodology of the forensic investigation of the mechanism of criminal
activity”. Dr. Sci. diss., Nizhegorodskii iuridicheskii institut MVD Rossii. (In Russian)

Mashovets, Asiia O. 2018. “Theoretical model of the legal organization of judicial investigation in the crimi-
nal process of the Russian Federation”. Dr. Sci. diss., Ural'skii gosudarstvennyi iuridicheskii universitet.
(In Russian)

Medvedeva, Mariia O. 2018. “The criminal procedure form of information technologies: The modern
state and the main directions of development”. PhD diss., Moskovskii universitet MVD Rossii im.
V.Ia.Kikotia. (In Russian)

Nguen, Van Tien. 2018a. “Compensation for damage caused by a crime in pre-trial proceedings: A compara-
tive legal study based on materials from the Russian Federation and the Socialist Republic of Vietnam”
PhD abstract, Moskovskii universitet MVD Rossii im. V.Ia. Kikotia. (In Russian)

Nguyen, Thi Ngoc Yen. 2018b. “Evidence and evidence in the criminal proceedings of the socialist Republic
of Vietnam and the Russian Federation: A comparative legal study”. PhD diss., Moskovskii universitet
MVD Rossii im. V. Ia. Kikotia. (In Russian)

Becmnux CII6I'Y. IIpaso. 2022. T. 13. Boin. 1 67



Nikiforenko, Iuliia L. 2018. “Summary prosecutions: Doctrine, legislation and law enforcement”. PhD diss.,
Nizhegorodskaia akademiia MVD Rossii. (In Russian)

Novikov, Aleksandr M., Dmitrii A. Novikov. 2007. Methodology. Moscow, SINTEG Publ. (In Russian)

Ogorodov, Anton N. 2017. “Procedural independence of the investigator in criminal proceedings”. PhD
diss., Universitet prokuratury Rossiiskoi Federatsii. (In Russian)

Ozhegov, Sergei 1. 2010. Explanatory Dictionary of the Russian Language. 26 ed., rev. and add. Moscow,
Oniks Publ.; Mir i Obrazovanie Publ. (In Russian)

Pisarevskii, II'ia I. 2019. “The validity and motivation of the verdict in the Russian criminal process” PhD
diss., Natsional'nyi issledovatel'skii Tomskii gosudarstvennyi universitet. (In Russian)

Poliakov, Mikhail P. 2002. “Criminal procedure interpretation of the results of operational investigative ac-
tivities”. Dr. Sci. diss., Nizhegorodskaia akademiia MVD Rossii. (In Russian)

Popova, Liudmila V. 2019. “Features of the criminal procedural regulation of pre-trial criminal proceedings
on economic crimes committed in the field of entrepreneurial activity”. PhD diss., Volgogradskaia
akademiia MVD Rossii. (In Russian)

Potapov, Denis V. 2019. “Problems of interaction between the investigator, the head of the investigative body
and the prosecutor in pre-trial proceedings in a criminal case”. PhD diss., Akademiia upravleniia MVD
Rossii. (In Russian)

Raziapova, Liliia M. 2018. “The activity of the court after the proclamation of the decision completing the
criminal case in the court of first instance”. PhD abstract, Ural’skii gosudarstvennyi iuridicheskii uni-
versitet. (In Russian)

Rozental, Mark M., Pavel E.Iudin. 1963. Philosophical Dictionary. Moscow, Politicheskaia literatura Publ.
(In Russian)

Shchedrovitskii, Georgii P, Vadim M. Rozin, Nikita G. Alekseev, Nelli I. Nepomnyashchaya. 1992. Pedagogy
and logic. Moscow, Kastal’ Publ. (In Russian)

Shishov, Viktor V. 2019. “Termination of a criminal case or prosecution in connection with the imposition
of a criminal law measure in the form of a court fine in pre-trial proceedings”. PhD diss., Moskovskii
universitet MVD Rossii im. V.Ia. Kikotia. (In Russian)

Simagina, Natal'ia A. 2019. “Preventive measures and circumstances taken into account when they are elect-
ed (theory and modern practice)”. PhD diss., Moskovskii gosudarstvennyi institut mezhdunarodnykh
otnoshenii (universitet). (In Russian)

Solovev, Sergei A. 2019. “Fostering defense as a procedural mechanism for ensuring equality of arms in
criminal proceedings in Russia” PhD diss., Moskovskii gosudarstvennyi iuridicheskii universitet im.
O.E.Kutafina (MGIuA). (In Russian)

Stoiko, Nikolai G. 2009. “The criminal process of Western states and Russia: A comparative theoretical
and legal study of the Anglo-American and Romano-German legal systems”. Dr. Sci. abstract, Sankt-
Peterburgskii gosudarstvennyi universitet. (In Russian)

Strelkova, Iuliia V. 2018. “Jury verdict in criminal proceedings: Theoretical foundations and law enforce-
ment practice”. PhD diss., Moskovskii gosudarstvennyi iuridicheskii universitet im. O.E.Kutafina
(MGIuA). (In Russian)

Tsareva, Tuliia V. 2018. “Pledge as a preventive measure in the criminal process of Russia: Doctrine, legal
technique, law enforcement practice” PhD diss., Nizhegorodskaia akademiia MVD Rossii. (In Rus-
sian)

Ugreninova, Anna M. 2018. “Jurisdiction in criminal proceedings”. PhD diss., Uralskii gosudarstvennyi
iuridicheskii universitet. (In Russian)

Vinokurov, Lev V. 2019. “The procedural basis for the relationship of participants in criminal proceedings
by the prosecution and the court at the stage of preliminary investigation”. PhD diss., Moskovskii gosu-
darstvennyi universitet im. M. V.Lomonosova. (In Russian)

Zaitsev, Oleg A., Pavel S.Pastukhov. 2019. “Formation of a new crime investigation strategy in the era of
digital transformation”. Vestnik Permskogo universiteta. Iuridicheskie nauki 46: 752-777. https://doi.
0rg/10.17072/1995-4190-2019-46-752-777. (In Russian)

Zazulin, Anatolii I. 2018. “The legal and methodological basis for the use of digital information in evidence
in a criminal case”. PhD diss., Ural'skii gosudarstvennyi iuridicheskii universitet. (In Russian)

68 Becmnux CII6TY. ITpaso. 2022. T. 13. Buin. 1



Zheleva, Ol'ga V. 2018. “Abuse of the accused’s subjective rights during the preliminary investigation: The
concept, types and ways of overcoming it”. PhD abstract, Natsional'nyi issledovatel'skii Tomskii gosu-
darstvennyi universitet. (In Russian)

Received: July 27, 2020
Accepted: December 10, 2021

Author’s information:

Alexey Yu. Afanasyev — PhD in Law; afanasev_alexey@bk.ru

Becmuux CII6I'Y. ITpaso. 2022. T. 13. Buin. 1 69



VIK 343.985 Bectruxk CII6TY. ITpaso. 2022. T. 13. Boim. 1

TenpeHIMY IpUMEHEHN A TAKTUYECKUX NPUEMOB
B IIpeiBapUTEIbHOM pacciejOBaHNN

B.IO. Husamos!, V1. M. Ezepes?

! Cankr-IleTepOyprcknii rocyAapCTBEHHbIN YHUBEPCUTET,
Poccmitckas Penepanns, 199034, Cankr-Iletep6ypr, YHusepcurerckas Hab., 7-9

2 Ansokarckuit kabunet Erepes V1. M., AnBokarckas mamata MocKOBCKoi o6mactn,
Poccmitckas Qenepanns, 143964, Mockosckas 0611., Peytos, Komcomonbcekas yi., 13-30

Ina putuposanusa: Husamos, Bauecnas IO., ViBan M. Erepes. 2022. «TenjeHuMy npyMeHeHN TaK-
TIYECKNUX IIPMEMOB B IIpeABapUTeIbHOM pacciefioBanum». Becmnux Canxm-Ilemep6ypeckoeo yHu-
sepcumema. IIpaso 1: 70-82. https://doi.org/10.21638/spbu14.2022.104

B craTbe paccMaTpuBalOTCA 0COOGEHHOCTH peann3ali B C/IE[CTBEHHON AeATeIbHOCTI [O-
CTVDKEHUIT KPUMMHAIUCTUYECKON TaKTUKM, KOTOpPbIe BBIPAXKAIOTCS B pa3pabaTbiBaeMbIX
TaKTUYECKUX IpyeMax MPOM3BOACTBA OTHE/NbHBIX CIEJCTBEHHBIX HeCTBUIL. TakTmueckue
IpYEMBl JOCTATOYHO JABHO SB/IAIOTCS IIPEIMETOM HAyYHOTO WCCIEHOBAHNS, OFHAKO 1O
HACTOSAIIEr0 BPEMEeHN HeT €fHOTO ITOAXOfa K JaHHOI HaydIHON Kareropmu. B wactHocTH,
OTCYTCTBYeT eAMHOOOpasye B IpefnaraeMblX ONpefe/eHNsIX 3TOrO IOHATHS, KPUTePHsxX
ero JOIYCTMMOCTHU U T.II. B KpMMMHAMICTNYECKOI HayKe HMPEeIIOXKeHO HOCTATOYHO 6OJIb-
I110€ KONMYECTBO PA3IMIHBIX OCHOBAHMI KIacCUUKALMU TAaKTUYECKUX mpueMoB. OpHuM
U3 CaMbIX PacIpOCTPAHEHHBIX OCHOBAHNII [€/IeHNUS TAKTUYECKUX IIPUEMOB SIB/ISIETCS TAKOI
IpU3HAK, KaK [IPUMEHsIeMBIil BUJ CHELMaNbHbIX HAYK, KOTOpPbIe MCIOIb30BAIICh IPU Pas-
paboTke 3TMX npueMoB. B kmaccupukanyum Mo yKkasaHHOMY KpUTepuio 0ocoboe BHUMaHME
VAETIeHO TaKTUKO-IICHXOMOTMYECKVIM IIpJieMaM, T.e. OCHOBAaHHBIM Ha IOJIOKEHNSIX IICUXO-
joruu. Psap TaKTI4eCKO-IICHXOOIMYeCKIUX IIPUEMOB 3aKpeIUIeH B [IelICTBYIOIEM YTOIOBHO-
IpOLieCcCyaIbHOM 3aKOHOMIATEeIbCTBE, II09TOMY BO3HUKAET HeOOXOAMMOCTD Pa3paboTKu pe-
KOMEH/IALVI, YIMTHIBAOIIMX UX IICMXO/IOTMYECKoe cofiep>kaHe. TonbKo Ipu cobmoeHnn
TAHHOTO YCIOBYS OYAYT ZOCTVDKMIMBI YCTAHOB/IEHHBIE L[[e/TN YTOTOBHOTO CYHOIIPOV3BOACTBA.
PaccMaTpyBaIOTCs 0COOEHHOCTM MPUMEHEHMSI TaKTUKO-IICUXOMOTMYECKNX IIPUEMOB IIPU
[IPOM3BOJICTBE [{OMIPOCA, OYHOI CTABKY, IPEbSABIEHNUA JI/IsI OII03HaHMsA. Take 0cO6eHHOCTN
006yCI0BIEHbI HEOOXOAMMOCTBIO 06ecredrBaTh OXPAaHy IIpaB 1 CBOOOJ YIaCTHUKOB yrOIOB-
HOTO CYIOIIPOU3BOACTBA. YKa3bIBAIOTCA OTCTYIUICHNS OT KPYMUHATUCTUYECKIX PeKOMEH [a-
LVI1, KOTZIa MMEIOIMeCs TAKTUKO-TICUXOIOTYeCKyie IPUEeMBbI OCTAIOTCsI HepeaI30BaHHbIMMI
B CBSI3U C IPUMEHSIEMBIM (HOPMaTbHBIM OSXOOM.

Knroueswvie cnosa: [A0IpOC, KpUMMHANNUCTNYECKAaA TaKTUKa, Knaccmbmxaum{ TAKTUYECKUX
IIpNEMOB, O4YHas CTaBKa, IpE€ABAapUTEIbHOE pacCiiefoBaHNeE, IPENDABICHNE I/11 OITIO3HAHNA,
CIIEACTBEHHOEC HCIZCTBI/IC, TAKTUKO-TICUXOTOTUYECKUIL IIpuem, TAKTUYECKUIL IIpuem.

1. BBengenne

JleticTByIOIIEe YTOOBHO-TIPOIecCyalbHOE 3aKOHOMIATeNbCTBO OIIpefieieT, 4YTO CO-
6upaHMe JOKa3aTeIbCTB OCYIIECTBISETCS Yepe3 IPOU3BOACTBO CIECTBEHHBIX U MHBIX
IpoLecCyaIbHbIX AeiicTBuil. CyliecTByeT JOCTaTOYHO HOAPOOHAst perlaMeHTalus Ipo-
1lecca IPOU3BOACTBA C/IECTBEHHBbIX NENCTBUIL, OHAKO KPMMMHAMIMCTUYECKash HayKa
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MeTO/INYHO pa3pabaTbiBaeT peKOMEeHAIV, HallpaB/ieHHbIe Ha ITOBbILIeHE 3 deKTNB-
HOCTM U B KOHEYHOM CUeTe JI0Ka3aTelbCTBEHHOII pe3y/lIbTaTBHOCTY IIPOM3BOJICTBA OT-
TeNbHBIX CTIENCTBEHHBIX JielicTBMIL. VIMEHHO 3Ty 3a/jauy pelllaeT TaKO¥ pasfie/n KpYMIHA-
JUCTUKM, KaK KPUMUHA/TUCTIYECKAsA TaKTHKA.

IIpakTudeckas peannsanys MOMOKEHMIT KPYMMWHATMCTUYIECKON TAaKTUKM BBIpaka-
eTcsl B pa3pabaTblBaeMbIX TAKTUYECKVX IIPUeMax IPON3BOJCTBA OTAE/IbHBIX CTIeICTBEH-
HBIX JieficTByil. HecMOTps Ha TO YTO TaKTMYECKME IPUEMBI JOCTAaTOYHO JABHO ABJIAIOTCA
IpeMeTOM HayYHOTO MCC/IeOBaHMA, JO HACTOSAIIETO BpeMEHU OTCYTCTBYeT elMHBIN
HO/IXOf] K TAHHOII Hay4HOU KaTteropun. Tak, OTCYTCTBYeT efluHOOOpasue B IpefIaraeMbIxX
oIIpefie/IeHNAX 3TOTO MOHATHA, KPUTEPUAX ero HOIMYCTUMOCTU I T.1I. B cyIiecTByrommx
oIpefieNIeHNAX BHYMAaHME 3a0CTPAETCA Ha OTHENbHbBIX IPM3HAKAX YKa3aHHOTO ITOHATHA,
TaK KaK pasHble aBTOPbI II0-PasHOMY BUJSAT €T0 COfiep>KaHIie, a IOTOMY ITOZ0OHbIe OIIpe-
TeNleHNs IIOPOJ MMEIOT CYIeCTBEHHbIE Pa3/INIM.

TaxTuka opraHmMsanyy IpegBapUTEIbHOIO pacC/IefJOBaHMsA MO YIOMOBHBIM Je/laM
TpeOyeT CCTEMHOTO MOAXO/Ia C Y4eTOM IICMXOIOTMYeCKIX 3HAaHMII U TeXHONMOTUIL. ABTO-
PBI HaCTOsAIEl CTaTbU CTABAT CTAeAYIOLINe 3aaun:

— PaccMOTpeTb MOHATUA «TAaKTUUECKUI MpUeM» U «TaKTUKO-TICUXOTOTMYeCKUit
IIpyeM»;

— OIpEeNeNNTb pAJ, aKTya/IbHbIX BOIIPOCOB B CNIENCTBEHHOI MPAKTHUKE, KOTOpbIe
CBsA3aHBI C BBIOOPOM TAaKTUKV IIPOM3BOACTBA OT/E/MbHBIX CIICTBEHHBIX Jieil-
CTBUIL

Llenp MccnenoBaHys — BBIAB/ICHNUE U HAYYHBII aHA/IN3 IIPOOIEMHBIX aCIIEKTOB IIPH-
MEeHEHMA TaKTUKO-IICUXO/IOTMYECKNX ITPUEMOB B CTIE[ICTBEHHOI ITPaKTUKe.

MeTomonornyecKyo OCHOBY pabOThl COCTAB/IAET AMANEKTUYECKUIT MeTOf| KaK Bce-
OO1IVIT METOJ ITO3HAHMS, TAK)Ke MCIIO/Ib30BAHBI YaCTHbIE METOJIbI (JIOTMYEeCKNUIL, UCTOPK-
4eCKMIil, CUCTeMHO-CTPYKTYPHBI, popManbHO-Iopuandeckuii). TeopeTndeckoil ocHo-
BOJI MICCTIENOBAHNA TOCTY>KMIM YaCTHbIE KPUMMHAIMCTUYECKIE TEOPUM CIIEICTBEHHOM
CUTYalluy, TAKTMYECKOTO IIpJieMa U TAKTUYEeCKOI oepaliuy 1 Jp.

2. OcHOBHOE NncCiegoBaHme

OcHOBHbBIE TIOAXO/bI BeAYLMX KPYMMMHAIICTOB K IIOHATUIO «TaKTUYECKUIT IPUeM»,
a TaloKe IPU3HAKY STOTO MOHATHA M €Tr0 Cojep>KaTelbHble 3IeMEHThI IPOAHANMN3UPO-
Ban A.10.TonoBun. OH mpennoxna coOOCTBEHHOE OIpefie/ieHne TAKTUIeCKOTO IpueMa:
Hauboee paLMOHANBHBII, 11e1eco00pasHblil ¥ 3¢ EKTUBHBII CIIOCOO [eiICTBYS LA,
IIPOU3BOJAIIETO pacc/iefloBaHle, B XOfie OTHeNbHbIX C/IeICTBEHHBIX 1 MHBIX NPOIlecCy-
QIbHBIX IEMICTBU, a TAKKe IPYTMX MEPOIIPYATHI, HAIIPABI€HHBIX HA PellleHe 3a/1ad 110
COOMpPaHNIO, VICCTIEOBAHMIO, OLIEHKE I MCII0/Ib30BAHNIO 0Ka3aTebCTBEHHOI WV IHO
KPUMMHAIACTUYECKY BaXHON 171 fena nHbopmaunu (Tomosun 2002, 206-207).

OpnHako McCIefoBaTeIb CIPaBeInBO OOpaTu/l BHMMaHME HAa TO, YTO KPUTEPUIt
«3aKOHOJIATEeIbHOTO 3aKpPeIUIeHNA» TaKTUYECKOTO INpyeMa He OTpaKaeT AVMCIO3UTHB-
HOCT! B BBIOOpE TaKTUYECKOTro IpueMa. TakyuM o6pa3oM, UCKIIOUNTENTbHOE 3aKpeIle-
HUe B YTOTIOBHO-IIPOLIECCYa/IbHOM 3aKOHOAATEIbCTBE TAKTUIECKOTO IIpyeMa B KadecTBe
eIMHCTBEHHOTO JOIYCTMMOTO BapMaHTa IIPOM3BO/CTBA CIeICTBEHHOIO JIefICTBMA orpa-
HUYMBaeT cBOOOAY BbIOOPa MOIe/IV TIOBENEH s CTIeOBaTeNsl B CKIabIBAIOLIEIICS CIIef -
CTBEHHOI CUTYyaLIVI.
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B cBA3U ¢ 9TMM HY)XHO OTMETUTb TE€HJEHIINIO, KOIIa pa3pabaTpiBaeMble B KPUMM-
HAJIUCTUKE IIOXOABI B TAKTMKe IIPOM3BOACTBA OTHEIbHBIX CIEACTBEHHBIX HENCTBMIL
peannsyroTca B MU3MeHEeHNUM YTONMOBHO-IIPOLIeCCYyaIbHOTO 3aKOHOJATeNbCTBA. B 4acTHO-
CTH, JECTBYIOIMII YTOIOBHO-TIIPOLeCCYanbHbIi Kofleke PO or 18.12.2001 Ne 174-®3!
(manee — YIIK P®) B 4. 8 cT. 193 momyckaeT HpebsiBIeHNe JIs OIIO3HAHNS B yC/IO-
BUSIX OTCYTCTBMS BU3Ya/JIbHOTO HAO/MIONEHMs OIIO3HAIIIEr0 ONO3HABaeMbIM B ILIEJIAX
obecrieyeHnsa 6€30IIaCHOCTY OINO3HAIOIIEr0. B CBA3M ¢ TeM, YTO C TeUeHUeM BpeMeHU
B YTOJIOBHO-IIPOL[ECCYa/IbHOM 3aKOHE IOSB/ISAIOTCSA HOPMBI, (PaKTUYeCKM 3aKpPeIUIAio-
mye paspaboTaHHbIe KPMMIUHATMCTIYECKON HAyKON TaKTUYeCKye IpYeMbl OT/ieTbHBIX
CIe[ICTBEHHDIX JICICTBUI, BO3HMKAET BOIIPOC O COXPAHEHMM 33 TAKMMM IIpueMaMy KpU-
MMHA/IMCTIYeCKOro 3HadeHnA. QaKTUIecKy pedb UieT O 3aKOHOZIATe/IbHOM IIPM3HAHNI
HO/{0OHBIX IPABOBBIX HOPM TAaKTHUYECKUMM IpyeMamy. Ho TepsIoT /i OHU CMBICT B Ka-
4YecTBe TAKTMYECK) BEPOSATHBIX HENCTBMIA, IpeBpaliasCh B VIMIIEPATUBHYI YTOIOBHO-
IpoleccyaabHyIo GopMy?

Pasnnunble mO3MIMM 110 BOIPOCY O COXPaHEHMM KPYMMHAIUCTUYECKOTO 3HAYCHIIA
HOpMaMI 3aKOHa, 3aKpeNMBIIMMY TaKTH4ecKue IpueMsbl, ucciegosan A. P. benkun. On
IPUBOAUT MHEHNe TPYIIIbl YYeHbIX, ITOJIATAIOIINX, YTO TAKTUIECKNII IpyeM He MOXeT
o0/afaTh TaKMM IPU3HAKOM, KaK 0053aTebHOCTb €ro NPOM3BOACTBA. B mrore paxe
Hanbonee 3eKTUBHBIN CIIOCOO HEICTBUA NPM IPOM3BOACTBE CIENCTBEHHOTO JIeii-
CTBUSA, OTPKEHHBII B YTOIOBHO-IIPOLIECCYAIBHOI HOPMe, Y>Ke He MOXeT OBbITh yKa3aH
B KayecTBe TAKTMYECKOTo Ipuema. PaccMaTpuBas pasnyyHble MOAXOABI 10 YKA3aHHOII
npo6neme, A.P.BelknH OTMeTI, YTO, IO MHEHUIO OJHOII TPYIIIBI YYeHBIX-KPYMIHA-
JIMCTOB, TAKTUYECKNUII IIpYieM He MOXKeT MMeTb TaKO¥ XapaKTePHBIN IPU3HAK, KaK 005-
3aTeNbHOCTD Npon3BopcTBa (benkun 1999, 345). CoOOTBETCTBEHHO, B CIydae HaaM4dus
3aKOHOJIaTeTTbHOTO TPeOOBAaHNUA COBEpIIEHNA AEVICTBUI OIpeelleHHBIM CII0co00M II0-
IOOHDIIT CLIOCOO He MOXKeT ObITh IPU3HAH TaKTU4YeCKUM npueMoM (Bacuibes 1976; Bun-
6epr 1965). VHaa rpynna KpUMMHAINCTOB IMIPUAEP>KMBAETCA MHEHNA O TOM, 4TO JaxKe
Ipeo6pa3soBaHHbI B YTOMIOBHO-IIPOLECCYaTbHYI0O HOPMY TaKTUYECKV IIpUEM He yTpa-
YyBaeT KpMMUHaMMCTH4ecKoro copepxanns (baes 1977; Benxun 2001, 203-218). ITpo-
BeJIeHHBIIT aHa/I13 000CHOBBIBAIOLINX TOBOJIOB BCEX MCCIIEOBATEIEN IO3BOJIAET Ce/aTh
BBIBOJI, YTO 3aKOHOZATE/IbHO 3aKpeI/IeHHAsA perlaMeHTalMsA TAKTUYIeCKOTo IIpueMa ro-
BOPUT O €r0 COOTBETCTBMM IIOCTAB/ICHHBIM Lie/isIM 1 3¢ dexkTuBHOCTH. HeobxopnmocTs
IIPOM3BOJICTBA TAKTUYECKOTO IIpMeMa B CIIy TpeGOBaHMII 3aKOHA He OTMEHAET CYII-
HOCTM JaHHOTO IpreMa. B pesynbraTte (akT OTpaXkeHMs TAKTUYECKOTO IpueMa B fieli-
CTByIOIIEM 3aKOHE He IepeolpefieisieT TOTO, YTO TAKTUYeCKMII IIpueM IepecTaeT ObITh
TaKOBBIM M CTAHOBUTCSI OJHUM 13 BapMaHTOB BBIOOpaA CrlefloBaTeNeM TaKTUIeCKO MO-
i/ IPOM3BOJCTBA CIINCTBEHHOTO JECTBIA, TONbKO OCHOBAHHBIM HA 3aKpeIUICHHOI!
YTONIOBHO-IIPOLIeCCYaIbHOI HOpMe. [JaHHYI0 MO3NUIINIO, HA HAIl B3IJIAJ, IOATBEpP)KAaeT
yKa3aHle Ha TO, YTO CJIeJJlOBAaTeNb «MOXKET» IIPOV3BECTH CNIEICTBEHHOE AeICTBIE TaKNM
06pa3om, HO He «00sI3aH».

Paspensisa TouKy 3peHns Ha COXpaHeHNe KpPMMMHAIMCTIYECKOTO COflep>KaHNIsA HOp-
MOJI 3aKOHA, 3aKpeIUIAIoIell onpee/leHHblil TakTudeckuil npuem, O. f. baes otmeTw,
YTO B MOJOOHOM CITy4ae MOYXHO TOBOPUTD O HOBOU (pOpMe KPMMIHAIVCTIYECKON TaKTH-

! 3pech u manee Bce CCUIKM Ha POCCUIICKUE U MEX/YHAPOLHblE HOPMATHBHO-IIPABOBBIE AKTbI
u cymebuyo npaxktuky npusogsarcs no CIIC «KoucymprantIlnoc». [lata obpauienns 14 okrsabps, 2021.
http://www.consultant.ru.
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KM, ABJIAIOLIENICS MPOLeCCYaNbHO 3aKPENIeHHO. B cBA3M ¢ 9TUM OH BbIe/AeT IMpolec-
Cya/IbHO-TaKTM4YeCKMe IpueMbl, KOTOpble MOXKHO pa3feNNTb Ha MMIepaTUBHbIE U ajlb-
tepHaTuBHble (Daes 1977, 32).

K mMIiepaTyBHBIM IIpOLIECCYa/bHO-TAaKTUYECKUM IIpUeMaM OTHOCSTCA Te, 00s3a-
Te/IbHOCTb KOTOPBIX YCTAHOBJIEHA B JIEMICTBYIOIEM YTOTIOBHO-IIPOLIECCYaIbHOM 3aKOHO-
JaTenbCTBe. YKa3aHHbIE IIPMEMBI, B CBOIO OY€pe[b, Pasfe/AloTCs Ha IIpUeMbl, KOTOpbIe
VMEIOT MpefNMUChIBAIOIINIT U 3alpelanmnil xapakTtep. IlpennuceiBarommii xapakrep
O3HaYaeT Haau4uue TpeboBaHMs 006 0053aTeNbHOM BBITIOMTHEHNN TAKTUYECKOTO Mp1eMa
B TOM BIJie, B KOTOPOM OH 3aKpeIlUieH B 3aKoHe. [Io0OHbIiT TaKTUYeCKIIT IpueM 3aKpe-
el B 4. 2 ¢T. 193 YIIK P®, B cOOTBETCTBUM C KOTOPOI IPU MPOU3BOJCTBE TAKOTO CTIET -
CTBEHHOTO JIeVICTBY, KaK IpebsBIeHIe /ISl OO3HAHN, OIIO3HAIOLIE B 00513aTeTbHOM
MOPSIZIKE TIPEIBAPUTENHHO TOMPAIINBAIOTCSI 06 06CTOATENBCTBAX, TP KOTOPBIX OHM BU-
Ieny IpelbsB/IeHHbIE /I ONO3HAHMS JTUL0 WK IIPEAMeT, a TAKXe O MPUMEeTaxX U 0Co-
OEHHOCTSIX, 110 KOTOPBIM OHM MOTYT €T0 OII03HATh. 3allpellalouil XapakTep IpefoIpe-
HernsieT 00513aTeNbHOCTD OTKa3a OT BBIIONHEHMs OIpefie/ieHHbIX AeiicTBuil. [Tpumepom
TaKOJ HOPMBI 3aKOHA CITY>KUT 3aIlpeT IIOCTAaHOBKM HAaBOAALIMX BOIPOCOB IIPY JOIIpOCe
(4. 2 cr. 189 YIIK P®). Takoit >ke 3aIpeT YCTAaHOBJIEH U JIsI IPOU3BOJCTBA MIPELbsIBIIE-
HuA 11 ono3Hauus (4. 7 cr. 193 YIIK PO).

K anprepHaTMBHBIM NPOLECCYaIbHO-TAKTUYECKUM IpUeMaM OTHOCATCS Te, KOTO-
Pble 3aKPeIUIAI0T BO3MOXKHOCTD X BBIIIOMHEHNSI, HO TIPU 3TOM IPU3HAK 00513aTeTbHOCTI
OTCYTCTBYeT. B pesynbrare pelueHye 00 MX BBINOTHEHUY NPVHKMMAET CIEfOBATENb IO
COOCTBEHHOMY YCMOTPEHUIO B 3aBUCUMOCTH OT KOHKPETHBIX 00CTOSATEeIbCTB fiena. I1pu-
MepaMM TaKUX IMPOLeCCyaTbHO-TAKTUYECKMX IIPYEMOB BBICTYNAIOT C/IE[yIOlIie HOPMBbI:
4. 3 cT. 192 YIIK PO, 3akpennsromas IpaBo C/IefoBaTe/sl NPEeAbABUTD BellleCTBEHHbIE
TOKa3aTeabCTBa M JOKYMEHTBI IIPY NPOM3BOJCTBE OYHOM cTaBKIL; 4. 1 cT. 191 YIIK PO,
IpeycMaTpUBAIoIas IPaBoO C/IefoBaTeNs 10 COOCTBEHHOMY YCMOTPEHMIO IPUIIACUTD
Ieflarora Uy MCUxosIora Ipy Ipou3BOAICTBE NOMPOCA, OUHOI CTaBKY, OIIO3HAHNS U ITPO-
BEPKM ITOKa3aHUI C y4acTHeM HECOBEPUIEHHOIETHETO, IOCTUTHIErO Bo3pacTa 16 feT.

B KpuMMUHaIMCTUYECKO)I HayKe IPEeJIOKEHO JOCTATOYHO OOJBIIOE KOMMYECTBO
PAa3MMIHBIX OCHOBAHMII KIACCUPUKALNU TAKTUIECKUX mpreMoB. OTHO 13 CaAMBIX pac-
IIPOCTPAHEHHbIX — TaKOJ MPU3HAK, KaK IPMMEHAEeMbIl BUJ CIIel[MaTbHbIX HayK, UC-
MO/Tb30BABIINXCS TpM UX paspaborke. Vcxoms m3 manHoro xputepusi, A.H. Bacuibes
HPERNIOKIMT HORKOOHYI0 KaaccuMKaIuIo, BbIIEIMB TAaKTUYECKMe MPUeMbL: 1) mpuMe-
HEeHMsA JIOTMYEeCKUX METOJOB; 2) IICUXOJIOTMY OTHOLIEHUI C/IefoBaTe/sl C yYacTHUKAMU
C/Ie[ICTBEHHBIX IeVICTBMIL; 3) opraHusanyuy paccuegoBanys. Takas kmaccudukanms, Ko-
HEYHO Ke, HeCKOJIbKO YC/IOBHA, TaK KaK B pa3pabOoTKe TAKTUIECKMX IPUEMOB MOTYT ObITh
UCIIONIb30BAHBI JAHHBIE 1 MHBIX HayK (IIejarornky, KuOepHeTUKY, HayKM yIIPaBIeHNU).
Ha sro yxaseiBan u cam A.H.Bacuibes, roBopst 0 TOM, YTO 32 OCHOBY B3ATbl UMEHHO
IpeJIoKeHHbIe HAyKM, T.e. JIOTMKA, TICUXONOTUs U HayyHas OpraHM3alMs TPYAA, TaK
KaK MMEHHO OHM SBJISIOTCS HOMUHMPYIOLMMMI IIPU pa3paboTKe TaKTUIEeCKNX IIPUEeMOB
(Bacunbes 1976, 33). Takoe monmo>keHie BIOMHE JIOTUYHO, IIOCKOJIBKY C CaMOrO Hadaja
CBOETO PasBUTHUA KPUMIHANCTHKA aKTUBHO JICIIONIb30Bala Pe3y/IbTaThl U JOCTUKEHN
Ipyrux obnacTeil HAyYHOTO 3HAHMUS, KaK CMEXKHBIX, TaK ¥ OTHOCUTENBHO yHaleHHbIX.
9TO 00YC/IOB/IEHO pellleHNeM MTOCTAB/IEHHBIX Iepef] KPUMUHAIMCTIYECKO HAayKOl 3a-
fiad, BeIb B IIPOLiecce pacciiefoBaHMsi, 0COOEHHO B CAMOM HavaJie, CJIefl0BaTeNb [e/iCTBY-
€T B YCTIOBMAX HEONPENETEHHOCTH M OTCYTCTBUA unpopmannn (baxrees 2019).

Becmnux CII6I'Y. IIpaso. 2022. T. 13. Boin. 1 73



B nocnepyomyx MccnefoBaHMAX NpUBENEHHAs KIacCUUKaLusa He3HAYUTEIbHO
YTOYHS/IACh, OAHAKO (PAKTUYeCKM U JIpyrue ydeHble Opanm 3a OCHOBY IIpe/IO>KeHHbIe
A.H.BacuibeBbIM HayKU, T.€. JIOTMKY, IICUXOJIOTUIO M HAay4HYI0 OpPTaHMU3ALVIO TPYAA.
KoppekTupoBke moaBepriuch GopMyInpoBKI OTAEIbHBIX BULOB TAKTUIECKUX IIPUEMOB.

HecMmorpst Ha BbIfeneHNe HayK, SIBJISIOLIMXCS OCHOBOJ PaspabOTKU TaKTUIECKUX
IpYEeMOB, HeOOXOAVIMO IPU3HATh, YTO B YMCTOM BUJie OHY MCIIO/NB3YIOTCS He TaK 4acTo.
Ha npaxTuke npu GopMypoBaHNY TAKTUYECKMX PUEMOB MCIIOb3YeTCsI KOMIUIEKCHBII
MIOJIXO/J, KOT7ja IIPYMEHAIOTCA 3HAaHMA HECKOIbKUX HayK. B Takoil cuTyanmy BKIOYeHME
OIIpEeeNIEeHHOTO TaKTUUYeCKOTO IpueMa B ONHY U3 BbI/Ie/IEHHBIX TPYIII OCYLECTBIACTCS
Ha OCHOBE JJOMMHMPYIOILEN CIIeIa/IbHOI HAyKM, JaHHbIE KOTOPOII B 60JIblLIel CTEIIeHN
MPUMEHSITICD TIPU eTo pa3paboTke.

Bripoyem, ¢ mormdeckyMy npyueMaMu, OCHOBaHHBIMY Ha TIOC/IENOBATEILHOCTY CYyK-
IeHuit B GopMUPOBaHUY BBIBOLOB (0€3yC/IOBHO, peyub UAET He O «JOMBICTIaX», a 00 yMO-
3aK/II0YEHNAX), ¥ OPIaHU3ALMOHHO-YIIPaBIeHYeCKMI IIpYieMaMI, KOTOpble 6a3upyIoT-
Cs1 Ha 9JIEeMEHTaX TeOPUM YIIPaB/IeHMsI, MHOTOe OYEBUIHO U OECCIIOPHO; CIIOXKHee JIeIo
06CTOUT C TICUXOMOTUYECKUMU TIPUEMAMI.

B xpuMmHanucTM4YECKON HayKe UCTIONb3yeTCs TEPMUH «TaKTUKO-IICUXOIOTYeCKUIA
nprem». AHaIN3 ero COfepXKaHusi B MMEMIUXCS paboTax MO3BOMSIET CENaTh BBIBO,
YTO OH SIBJISAETCS a0COTIOTHBIM CMHOHUMOM IOHATUS «IICUXOTOTUYECKUIT TAKTUIECKIUI
IIpueM».

Bup TakTmdeckoro mprema MMeeT 0OONblLIOe 3HAYeHUe, TaK KaK IpefonperenseT
ero cymHocTb. OT Bufia TaKTUYECKOTO Tp1eMa 3aBUCSAT 0COOEHHOCTH €T0 MPUMeHEHMs,
KOTOPpBIE TI03BOJIAIT Peann3oBaTh ero ¢ Haubosblieil oTradeit u 3¢ deKTUBHOCTHI0. ITO,
B CBOIO OY€PENb, IO3BO/IUT JOCTUYD BBICOKON PE3yIbTaTUBHOCTU BCETO C/IEICTBEHHOTO
TIEeNCTBUS.

[Tpn peanusanmy MCUXOMOTMIECKUX TAKTUIECKUX TPUEMOB HEOOXOMMMO MMETH
B BUJY PAL OOCTOSITENBCTB, CBA3AHHBIX C YUETOM PAa3TMYHBIX ICUXOTIOTMYECKNX 3aKO-
HOMEPHOCTE} ¥ BIMAKIINX HA HAIlOJIHEHME TaKTUYECKOTo IPMEMaA, ero JeTaau3aliuio.
Y4eT ICUXONMOrMYecKX 3aKOHOMEPHOCTEN, 00YC/IOBIMBAIOIIMX MEXaHU3M TaKTUYeCKO-
rO IpHeMa, JACT BO3MOXXHOCTb IIPUMEHSIOIIEMY €TI0 /INIY HOHATD CYIL[HOCTD IO0OHOT0
nprema. Virorom 6ojee rry60KOro HOHMMAaHNUS CYIIHOCTY IIpyeMa OyZieT IOBBIIIeHHAS
3GbdEKTUBHOCTD €ro MPUMEHEHN.

3akpeInieHne TaKTUKO-TICUXOTOTMYeCKIX TPMEMOB B JIeIICTBYIOIEM YTOTOBHO-IIPO-
IlecCya/IbHOM 3aKOHOJIaTebCTBE OIpefie/isieT HeOOXOAMMOCTb pa3paboTKy peKoMeH a-
LA, YIUTBIBAIOIUX UX IICUXONOTMYeCKoe cofiepykanue. TompKo mpy coOmogeHny jaH-
HOTO YC/IOBUA JOCTVDKMMBI OIIpefie/ieHHble 11e/) YTOJIOBHOTO CyAoIpon3BoacTaa. Kpome
TOTO, B HEKOTOPBIX C/Ty4asX BO3MOXKHO COOMIOfieHMe VICTUHHBIX TpeOOBaHUII 3aKOHa,
HOPOJi MCKa)KEHHO TO/KyeMBIX Ha IIpakTuKe. B urore paspaborka Hay4HO 00OCHOBaH-
HBIX peKOMeHJalMil peanu3anuy TaKTUKO-IICUXOTOTMUeCKUX IIPUEMOB, 3aKpellJIeHHbIX
B YTOJIOBHO-IIPOLIECCYA/IbHBIX HOPMaX, MMEET APKO BbIpaXKEHHOE IIPUK/IaJIHOE 3HAYEHNE.
Taxoit moaxop, 0CO6EHHO BaKeH, eC/Ii MPUHATh BO BHUMaHNe, YTO Ka4eCTBO YTOIOBHO-
IPOLIECCYaIBHOTO 3aKOHOJATE/IbCTBA HAIPSAMYIO BIusAeT Ha 3PQPEeKTUBHOCTD JiesATeNb-
HOCTHU CIEICTBEHHBIX OpraHoB B enoM (Ckyparos 2019).

Peanmsyemble cefoBaTenieM TaKTUKO-TICUXOIOTMYECKIE IIPUEMBI, KaK U IpyT1e Me-
TOZBI, POPMUPYIOTCS Ha OCHOBE METOZOB, IIPelaraeMbIX OOLIell IICUXOIOTMell U KOH-
¢duKTONMOrNEN, HO IMEIOT 0COOEHHOCTH, CBSI3aHHbIE CO CJIOKHOI IIPOTHO3MPYEMOCTBIO
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IICUXOJIOTMYECKMX OCOOEHHOCTEl YYaCTHUKOB YIOJIOBHOTO CY[OIPOM3BOACTBA M He-
IpefcKa3yeMocTbio ux nosefeHus (Jlebenes, Jlebenesa 2019). Taxoke crefyeT yIUThIBATDb
pasBUTHE HAayKM, ee COBpeMeHHble TeHAEHIN. B 4acTHOCTY, HEKOTOpbIe aBTOPbI 0Opa-
IIA}0T BHUMAaHUE Ha BO3MOXXHOCTM IIPMMEHEHUs VCKYCCTBEHHOI'O MHTEJIEKTA B CIIef-
CTBEHHOII IesTeNIbBHOCTH, Ha IPYMeP B IIPOTHO3MPOBAHUY OOCTOSITENBCTB PACCIENyeMO-
ro nena (baxrees, EBcTparosa, Crenanenko 2020).

ITpn paspaboTke cremoBaTesieM HaydyHO OOOCHOBAaHHBIX PEKOMEHJALNII peanusa-
[ TAKTUKO-TICUXOIOTMIECKIX TTPUEMOB HEOOXOAMMO IOMHUTD O TOM, UTO TTOIOOHBIIT
MHCTPYMEHTApUil JOIDKEH 00ecIedBaTh OXpaHy IpaB 1 CBOOOJ, y4aCTHUKOB yIOIOBHO-
ro cyponpoussoactsa (Ipunenko u gp. 2020).

M3BecTHO, Hanpumep, 4TO € MO3UIUN I YTOIOBHO-IIPOIeCCYaNTbHOTO MIpaBa, ¥ Kpu-
MUHAIUCTUKNA 0CO00€ [JOKa3aTe/IbCTBEHHOE 3HAYEHME VIMEET TAKOE CeJCTBEHHOE JIeli-
CTBUeE, Kak jorpoc. JlaHHOe C/IefiCTBEeHHOe JelICTBUE SABIAETCA CaMbIM PacIpOCTpaHeH-
HBIM B yTOJIOBHOM CYHOIIPOM3BOJACTBE, 6€3 KOTOPOro HEMBICTMIMO HU OJHO YTOJIOBHOE
merno. [ToMumo aTorO0, JOIPOC BBHICTYIIAeT OFHNM 13 CAMBIX IICUXO/IOTM3VIPOBAHHBIX CIef-
CcTBeHHBIX fieticTBuit. YacTtp 2 cT. 189 VIIK P® 3akpennseT npaBusio, COITACHO KOTOPO-
My IIpY IIPOM3BOJICTBE JOIIPOCA 3allpeleHo 3ajaBaTh HaBOJALINE BOIPOCHL. 3aKOH BBI-
PaswI 3TO IPAaBUJIO JOCTATOYHO TOYHO U OIPeJie/IeHHO, HO B JAHHOM C/Ty4dae BO3HUKAET
mpo6jeMa TPaKTOBKY IOHATYS «HABOASIIVIE BOIPOCHI».

@akTuyeckyt B HAHHOM CJIy4ae IIPefCTaBIeH MMIIEPaTUBHBIN IIPOLecCyanbHO-
TAKTUYECKMII MpMeM 3allpelialollero XapakTepa, BBIPaXKAIOMMil 00sS3aHHOCTD JIMLIA,
IIPOV3BOJISAIIETO CIIEICTBEHHOE MEICTBYE, BO3JEpXKaThCsl OT IOCTAHOBKY HABOJSIINX
Bompocos. IlpencTaBnAercsa, 4TO JaHHBIN IIpueM MMeeT IICUXOJOTMYECKYI0 OCHOBY,
T.e. NICUXOJIOTMYeCKNe 3aKOHOMEPHOCTU OODBACHAIT NPUYMHY IOJOOHOTrO 3ampera,
a TaK>Ke MI03BOJIAIOT YTOUYHUTD €To cofepkanue. CeoBaTenbHo, ero 3G deKTUBHOE TPK-
MEHEHJEe BO3MOXXHO TO/IbKO IIPY YCIOBUM Y4eTa STUX 3aKOHOMEPHOCTEIL.

DBonpImMHCTBO aBTOPOB IOJ HABOAAIIMMMU ITIOHMMAIOT BOIIPOCHI, KOTOpPbIE COfep-
»KaT HeoOxoxuMblll oTBeT. Ho mpu pemreHny gaHHOM Hpo61eMbl HEOOXOAUMBI YeTKue
Hay4yHO 000CHOBaHHbBIe KpuTepuu. KpumnHanucTnkoi paspaboTaHbl peKOMeHAALMY IO
VICTIONIb30BAHMIO B XOfie HOIPOCa PasINYHbIX BUJJOB BOIIPOCOB — YTOYHSIOMINX, leTa/IN-
3MPYIOIMX, KOHKPETU3UPYIOMINX, KOHTPO/IbHBIX, KOCBEHHBIX 1 T.I. B aTOM crtyuae He-
006XOMMO YeTKO OTTPAaHNYNBATD TIePEeUYNCIIeHHbIe BU/IBI BOIIPOCOB OT HABOJALINX.

3aKOHOJATeTIPHO 3aKpelyIeHHOe TpebOoBaHue O HeZOIYCTMMOCTM HABOISIIUX BO-
IIPOCOB OOYCIOB/IEHO COOMIONEHMeM IapaHTIil TOCTOBEPHOCTH Pe3y/lIbTaTOB JOIPOCa.
JIMeHHO TaKoit IIOXOJ B ONIpefie/IeHHOIT CTelleH) 03BOJIsIeT 130eKaTh HefoOPOCOBeCT-
HOCTM CO CTOPOHBI C/IefioBaTe/Isl B BUJIE BO3/EIICTBUS Ha JOIPALIBAEMOe JINLO C LIE/IbI0
MOTy4YeHMsI IIOKA3aHMUIi, BBITOGHBIX CNeACTBUIO. [JaHHAs rapaHTUs COOMIOfaeTCs U Ipu
TOOPOCOBECTHOCTHU CO CTOPOHBI OMPANINBAIOIIETO, TAK KaK HABOMSIIINI XapakKTep BO-
IIPOCOB CITOCOOEH MCKasUTh CBeIeHNs, coobliaeMble o4eBuLeM. VIconbp3oBanme mo-
IOOHBIX BOIIPOCOB MOXKET OKa3aTh BHYIIAKOINIT 9 PeKT Ha JOIpaIINBaeMOro.

O.4.baes u [I. A. Conopos, cornamasch ¢ Todkoit 3perns B.1O. IlenuTbko, yKaspl-
BaJIY, YTO IOJ HAaBOJALIMMU IIOHMMAIOTCSA TPM THUIIA BOIPOCOB: 1) comeprkaluye mpsi-
MYIO ITOAICKa3KYy, KOIfja BHyIIIeHMe IPSAMO HaIllpaB/IeHO Ha IIpefIMeT BOIIPOCa VI COBIIA/IAeT
C HUM; 2) HaIlpaB/IeHHbIE Ha XapaKTePUCTUKY CBOJICTB BHYIIAEeMOTO IIpeJCTaB/ICHMs, Ha
YyTOUHEHMe ero feTaseil; 3) mpefcTaBsionye co60ii HelpsMYIO ITOACKa3Ky, KOrfa OHM
HaIlpaBJ/IeHbl Ha NIpeIMeT, L0, JelICTBIe, PealbHO CYILIeCTBYIOIINE, N3BECTHBIE CIEO0-
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BaTesno 1 UM HazBaHHbIe (Bbaes, Comopmos 2009, 90). B 1je/ioM npyuBeneHHbIe TUIIBI BOIIPO-
COB CJIeflyeT IPU3HATh OCHOBOIJI /IS OIIpeJie/IeHNsA UX HaBOJAILETO XapaKTepa.

Taxoke TpM OIpe/eNeHNy HABOMAIIETO XapaKTepa BOMPOCOB 1[e1eCO0OpPasHO MC-
[I0/Ib30BaTh JaHHbIE JVMHIBMCTUKY, BBIAEAIOLIE Cefyolye IapaMeTpbl (pyHKImo-
HaJIbHOI'O KJIacCa HaBOJAIIMX BOIIPOCOB:

—  VICIOJIb3YIOTCA B OIPefle/IeHHOl KOMMYHIKATUBHOM CUTYAIVIM, KOT/ja JINLIO, 3a-
Jaolee BOPOCHI, 00/1afaeT 3amnpanBaeMort nHdopMalueit 1 B ero CO3HAHNN
uMeeTcst 0Opaser]; HeOOXOAMMBIX Il OTBeTa CBEJEHNIT; 3a/JafOlyii BOIIPOCHI
dbopMynmupyeT UX TaKUM 00pa3oM, YTOOBI MOTYYUTDb OT coOOecefHNKa HeoOXO-
IMMBII OTBET; KPOMeE TOTO, CIIPAIIMBAOIIVIT 3HAET OTBET, HO IIPJ 9TOM eMY He-
M3BECTHO, 0OMajiaeT mu cobeceqHIK 3anpanmBaeMon nabopmanmer;

— VIMEIOT NIPUCYIIYIO TOIBKO UM PYHKLUIO — CTUMY/IMPYIOLIe-TI0CKa3bIBAIOLIYI0
(B ToM umcne QYHKIMIO KOPPEKLN), Peanusylouylocs 6marogaps CIeKTpy
YaCTHBIX (i)yHKHI/H;I, HallpaB/IEHHbIX Ha UCIIpaBI€HNE€ HEIIPABUJIbHOTO OTBETA,

— BKJIIOYAIOT B Ce0s1 pasHble CTPYKTYPHBIE TUIIBI (a/IbTEPHATUBHbIE, HE3aBePILEeH-
Hble, pas/IMyHble BAPUAHTDHI BOIIPOCOB-IOBTOPOB U 1p.) (TanmaHosa 2011).

ITockonbKy CyIIeCTBYIOT pa3IMyHble CTPYKTYPHbIE TUIIBI HABOAAIINX BOIIPOCOB, X
0COOEHHOCTBIO SABJISIETCS 0co6ast GOPMYINPOBKA, MCKYCCTBEHHO Cy)Kalolljasi BAPUAHTHI
BO3MO>KHBIX OTBETOB, IOPOJI CBOZS VX 10 OFHOTO BO3MOXKHOTO.

OmacHOCTb HaBOJAILINX BOIPOCOB IPOABIIACTCS TAKKe B MOABEPXXEHHOCTH JOTIPa-
MIYBA€MOTO B/IVMSHUIO TaKOJ YCTAaHOBKM, KaK IIPAaBOTA C/IEOBATEA B OTHOIICHUY BBI-
SICHSIeMbIX 00CTOATeNbCTB. [Ipy HeyBEepeHHOCTH B ONpeNe/IeHHBIX CBEJEHUAX MM JKe
¥ BOBCE IIPY OTCYTCTBUM MH(GOPMALVIM 110 OTAEIbHBIM (paKTaM HONpPALINBAEMBII MOXKET
3aHATb HABA3aHHYIO NOIPALINMBAIOUIVM IUIIOM MO3UINIO B CUTY YBEPEHHOCTHU B TOM, 4TO
clefoBaTeb 00afiaeT JOCTOBEPHBIMYU 3HAHVAMM OTHOCUTEIBHO OOCTOSTENBCTB Jera.
Benb «cnefoBatesnb He OyzieT TOBOPUTD IPOCTO TaK, U1 €C/IM OH O 4eM-TO TOBOPUT, TO TOY-
HO 3TO 3HaeT».

C TOYKM 3peHMsI TAKTUKO-IICUXOIOTMYIEeCKON COCTABAOIIEI MHTEPEC MPeACTaBIA-
10T o7IoKeHus 4. 3 ¢T. 193 YIIK P®. [To TpeboBaHMIO yKa3aHHOI IIPaBOBOI HOPMBI He
MOXKeT POBOANTDHCA NTOBTOPHOE OIIO3HAHME JIMIIA VTN MIpeaMeTa TeM JKe OIIO3HAOIIIM
U IIO TeM >Ke IIpY3HaKaM, IHaue 00 BEKTUBHOCTD €ro pe3y/IbTaToOB BhI3bIBaeT Borpoc. He-
00X0MMO 0OPaTUTh BHUMaHMe Ha YTOYHEHMe: MIMEHHO TeM >Ke OIIO3HAIOIMM I I10 TeM
JKe TIpU3HaKaM. VI3 IpUBeeHHOrO YTOYHEHN C/IefiyeT, YTO IIOBTOPHOE OMO3HaHMe II0
VHBIM IpM3HAKaM BCe-TaKy BO3MOXXHO. 3/jeCb BO3HMKAeT BOIPOC YCTAHOB/ICHNA IIPU-
3HAKOB, 110 KOTOPBIM OCYILIECTB/IA€TCA OIO3HAaHME, KaK TeX >Ké CaMbIX MM KaK MHBIX.
O.4.baeB nomnaraet, YTO MOBTOPHOE OIIO3HAaHME BO3MOXKHO, €C/IY OIO3HAIOLINI IIepBo-
Ha4a/IbHO yKa3aJjI OlpeJie/IeHHble IPU3HAKI Y IIPY 9TOM He OIIO3HaJI 00BEKT, a BIIOCIIE-
CTBUM 3aABUJI, YTO MOXXET OCyHIeCTBI/ITb OITIO3HaHIE, HO y>Ke II0 prI‘I/IM IIpM3HaKaM. 06
MHBIX TIpM3HAaKaX OH BCIIOMHII IIO3)Ke, Y)Ke IIOC/Ie IIPOM3BOACTBA OINO3HAHUA. ABTOP
3TOV TOYKM 3peHMs, NMpu3HaBasg HaAMIMe HABOIAIIETO XapaKTepa IIePBOHAYAIBHOTO
IIPOBEJIEHHOTO OIIO3HAHNS, OTMEYaeT, YTO OLleHKA Pe3y/IbTaTOB IT0JOOHOTO OIO3HAHN
MOXXeT uMeThb criopHbiii xapakrep (baes 2003, 267).

ITomo6HOe mpennokeHye KpajiHe cnopHo. IIpyuHuMas Bo BHUMaHue 0COOEHHOCTHU
OIIO3HABATE/IbHBIX NPOLECCOB, OTMETUM, YTO (AKTUYECKM MBICJICHHas UeHTU(NKA-
LV TIPEACTABIEHHOTO 0OBEKTa OCYILIECTBIIAETCS C UCIIOIb30BAHMEM U TeX NMPU3HAKOB,
KOTOpBIe TNIIO He Ha3blBaeT. JJaHHBIN JOBOJ, MOATBEPK/IEH IICUXOTIOTNYECKO HayKOIl.
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OCHOBBIBasICh Ha JAHHOM JOBOJeE, CNIEAYeT IPU3HATD, YTO JaXke IIPU COOOIIEeHNN OII03-
HAIOI MM HOBBIX NPU3HAKOB, KOTOPBIE, 110 €r0 YTBEPKIeHNIO, OH BCIIOMHIII, IOBTOPHOE
OIO3HaHNe IPOBOAUTHCA HE MOJKET.

Kak 6p110 yKaszaHo BbIlIe, TonkoBaHye 4. 3 cT. 193 YIIK P® ¢ yuetom mcuxonorn-
4eCKOIl CYLUTHOCTY NPeNbsABIeHNUs Il OO3HAHNUA NO3BOJIAET IPUITU K BBIBOLY O TOM,
YTO ITOBTOPHOE OIIO3HAHME ML VI IPeAMeTa TeM XK€ OIIO3HAIOLIM BO3MOXKHO, HO 110
VHBIM ITpU3HAaKaM. B JTaHHOM cTy4ae MOXeT OBITh OCYIIeCTB/ICHO IIPOM3BOAICTBO IIOBTOP-
HOTO OIIO3HAHNA B CTy4Yae M3MeHeH Vs IIPY3HAKOB OII03HaBaeMoro o6bekra. B wactHocTH,
KOI7Ia OIIO3HAIOLNII IIpeTepIIeNl MISMEHEH)Ee BHELTHOCTH: ITOCJIe TOrO KaK OYeBUJIeL] BUJLEN
OII03HABAEMOTO, IOCTIENHNII CYI[eCTBEHHO M3MEHUT NPUYECKY, BCIESCTBIE YETO OIO3-
HAIOLNII ero He y3HaI. B momo6HOI cuTyaumm mpencTaBsieTcsi BO3MOXKHBIM IIOBTOPHO
IpebABUTH OIIO3HABAEMOTO NP yCIOBUY MPUBEJEHNA €r0 B COOTBETCTBME C IIEPBOHA-
YaIbHBIM BHEIIHUM 00mMKoM. [Ipy TakoM ycmoBuu GpakTidecKy IIOBTOPHO IPeAbsIBIsET-
Cs1 TOT >Ke CaMBblil 00BEKT, KOTOPBII NIeHTHUIMPYETCs [0 MHBIM IIPU3HAKAM.

OcraeTcs JUCKYCCMOHHBIM BOIIPOC O BO3MOXXHOCTY IIPeI'bABICHU [/ OIIO3HAHUA
NMILA TO0C/Ie TOTO, KaK B IIPOLIECCE OINEePAaTMBHO-PA3bICKHOIO MEPOIPUATHA OTOX/AECT-
BJIEHVSI TUIHOCTH C UCIIOTIb30BaHMEeM (POTOM300pakeHNiT OMO3HAIOINIT Y3HAT OMO3-
HaBaeMoOro. MHeHTI/I(l)I/IKaLU/IH nn 1 OIIO3HaHME TPYIOB BXOIAT B 3ajadll 1 OII€paTUB-
HO-Pa3bICKHOI [IeSITeIBHOCTY, Ie CYILIHOCTh MAEHTU(MUKAILVIOHHON [IesITeTbHOCTY He
PacKpbITa, 4TO, B CBOIO OY€peNlb, BbISbIBAET KAK IPAKTMYECKNE, TAK M TeOPEeTUYECKIe
npo6rems! (ITapdenos u gp. 2019).

ITopoii B Hay4HO KPYMMHAIUCTUYECKON INTEPAType BCTPEYAIOTCA PEKOMEH AL,
IO CBOEJI CYTY IIPOTUBOpeYalye Tpe6OBaHNAM 3aKOHA, HO BIIOC/IEICTBUY Peau3yeMble
B IIPAKTUYECKOII NeATENbHOCTH CIIEICTBEHHBIX OPTAaHOB 110 IPUYMHE TOTO, YTO ClIefj0Ba-
TeNM U Hay4dHble paOOTHUKY IpU GOPMUPOBAHNY KPUMMHATACTIYECKUX PEKOMEHJaIinil
IIPOM3BOJCTBA OT/IE/IbHBIX C/IE[ICTBEHHBIX JIEMICTBUII U X OCYLIECTBJICHUM B C/IECTBEH-
HOJI IesATeNbHOCTU HEeBEPHO TPAKTYIOT TPeOOBaHMUS IeICTBYIOIIETO 3aKOHOJATe/IbCTBA.
ITono6Hble HeHamIeXale peKOMeHIALMI MOTYT OBITb JaHBlI BC/IEACTBME HEBEPHOTO
IIOHMMAaHUA CYIIHOCTY COOTBETCTBYIOIETO TAKTUKO-IICUXOIOTMYECKOTO IIPUEMA, 3aKpe-
IIJIEHHOTO B 3aKOHE.

YronoBHo-IIpoleccyanbHas popMa B caMoM o0IieM Bujje MOXKeT OBITh OIIpefie/ieHa
KaK YCTaHOBJIEHHBIV OPAJOK M YCIIOBUA, B paMKaX KOTOPBIX OCYILECTBIAETCA COOTBET-
CTBYIOIIAS JeATeIbHOCTb. B TaKTUKO-IICUXOOIMYECKUX IIpMeMax YrOlOBHO-IIPOLeCCY-
ampHast Qopma onpenernsieTcst TpeOGOBAaHMAMM 3aKOHA K IPOM3BOJCTBY C/I€CTBEHHBIX
mevicTBuil. Ho Hy>XHO /1 oTpakaTb TaKTHKY B MaTepyuaaX yTOJTOBHOTO Jena?

Oco60ro BHUMaHMA B acIeKTe ICUXOJOTM3ALUN C/Ie[ICTBEHHON JIesTeIbHOCTH 3a-
CITy>)KMBaeT KpaliHe HeOHO3HAYHasl CIeICTBeHHAs MIPaKTUKa, BBIPAXKAIOLAACA B MOIIBIT-
Ke HEKOTOPBIX CJIeffoBaTeIell MCKYCCTBEHHO ¥ HEOOOCHOBAHHO 0071€4b TAKTUKO-TICUXO/IO-
TMYECKYI0 pabOTy B YTOJIOBHO-TIPOLIeCCYaIbHYI0 GOPMY IyTeM Ha3HAYeHUs IKCIIePTUSHI.

B xavecTBe IpuMepa NpyUBeReM COBEPIICHHO 0eCIIOYBEHHYIO, Ha HAIIl B3IV, IPaK-
TUKY, KOT[]a C/IefloBaTelb HAa3HAUMJI IICUXO/IOTO-IMHIBUCTUYECKYIO 9KCIEpTU3Y, MOMy-
YUB BUJIE03AINCh U3 COLMANbHOI MHTEePHET-ceTH. Ha sanmcu mponcxofnio coxoKeHne
3uamenn [To6exbl 1 ObIT eAMHCTBEHHBII KOMMEHTAPUIT CKUTAIOLINX — CToBO «[IpuBeT»
B ajipec HEOHALMCTCKOI opranusanun®. O6beKTaMy 9KCIepPTU3bl CTAIM BULEO3ANUCH

2 VIHTepHET-UCTOYHUK YHaJleH B CBA3M C HECOOTBETCTBMEM TPeGOBAHUAM [I€/iCTBYIOLIETO
3aKOHOaTenbcTBa PO.
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U IPOTOKONBI [ONPOCOB 00BMHsIeMbIX. CO3HATENbHO He PacKpbIBasi 00CTOATENbCTBA
u 6e3 TOro M3BECTHOIO YrOJIOBHOTO JI€/Ia, 4 TAK)Ke TMYHOCTEN 9KCIEPTOB, AABIINX 3a-
KJII04YeHVe 00 9KCTPEMMCTCKOI HallpaB/IeHHOCTY Ie/ICTBUI BUHOBHBIX, 3aJal1IM BIIOJIHE
3aKOHOMEpPHBIE BOIIPOCHL: 3a4eM HY>KHA TaKasl 9KCIIePTV3a U B YeM IIPOABJIAIOTCS CIIeL-
a/IbHBIe 3HAHVISI 9KCIIEPTOB, HEOOXOAVIMbIe Il OOBVHEHS 110 YTOJIOBHOMY HeNy?

B npuBeeHHOM C/Ty4ae 9KCIePTHI OCYIIeCTBIIN BepOantns3ario YBUAEHHOTO C KOH-
CTaTalyeyl OPy>KeCTBEHHOIO OTHOIIEHMsI BMHOBHBIX K HEOHALMCTCKO OpraHM3alunu
(cmoBo «Ilpuset!»), a Tax)Ke yCMOTPEIN, MCXOJA U3 COfEeP>KaHs IPOTOKOIOB IONIPOCOB,
COBeplIleHNe OOBMHsIEMBIMY HEVICTBUII 110 MPUSBIBY K 9KCTPEMMICTCKON HesATeTbHOCTH.
Cama 110 cebe upmes HasHAYEeHM s [ICUXOJIOTO-IMHTBUCTUYECKOTO VJIM 9MCTO IICUXOIOTU-
YeCKOTO MCC/IeOBaHsI IPOTOKO/IA JOIPOca MO0 BUAEO3AINCH, He CBSI3aHHOTO, HAIIpu-
Mep, C OIIpefie/ieHNeM JIfIepCTBa B TPYIIIe, HEOMYCTUMOCTY TIOBENEHMS C/lefoBaTesLsl
WINM CaMOOTOBOpPa IOIPAIIMBAEMOr0 MAJIONOHATHA C MO3ULIMM KPUMMHATUCTUYECKOI
TakTUKN. [Ipy 9TOM B KPYMIHATNCTUYECKOII HayKe CYILeCTBYIOT BeCbMa 000CHOBAaHHbIe
U TAKTUYECKY BbIBEpEHHbIe OCHOBAHMsI Ha3HAYEHNs SKCIEPTHDIX IICUXOIOTMIECKIX MC-
clefoBaHMil 110 yronoBHbIM fenaM (Knraes, Kuraesa 2002, 12-53).

Taxoi TaKTUYeCKIII HOAXO, CTIef0BATENsI BO MHOTOM MOTMBIMPOBAH JKeJIaHNMeM YCU-
JINTb JOKa3aTe/lIbCTBEHHOE 3HAYeHMe BIIOJIHE OYEBUIHBIX Pe3y/IbTaTOB CJIEACTBEHHBIX
merictBuii. C Halllell TOYKY 3PEHsI, TAKTUYECKIUI IpYeM, KaK U B 1[eJIOM TaKTHKa OCMO-
Tpa BUJIC03AIIICH, IONIPOCA OOBUHAEMBIX, He TPeOyeT HOIOTHUTEIBHOTO MCKYCCTBEHHO-
ro 00JIe4eHNs B yTOMIOBHO-TIPOLIeCCYanbHYI0 popmy. OT MOZOOHBIX CUTYaLMil IPEeROCTe-
peran eue P. C. BenkuH, ykasbiBasi, 4TO IpoleccyanbHas popmMa MOXeT CO3/jaBaTh BUJV-
MOCTb IIPeOCTaB/IeHNsI KPYUMUHAIVCTUYECKO TaKTHKe MHIMOTO cofiepxkanns (benknn
2001, 203).

B mpaBOIpVMEHUTENBHOI [eATeIbHOCTI HepefKo BCTpevyaeTcsi U (OpMaibHbIIL
IIOZIXOJ, K IIPOU3BOJICTBY CIECTBEHHBIX NEVICTBUIL, B pe3yIbraTe KOTOPBIX HE peannsy-
eTCs1 COOTBETCTBYIOLINII TAKTUKO-IICUXOIOTMYecKmit moTeHnan. Hanpumep, 3aqacTyio
B JI€ATENBHOCTH CTIEfICTBEHHBIX HabmonaeTcst popManbHOe TPOU3BOICTBO OYHOI CTAB-
K1 0e3 HOCTVOKEHUS Lie/iM JAaHHOTO C/IeNCTBEHHOTO JeVICTBYS, ONpeNe/leHHO 3aKOHOM,
T.e. 63 yCTpaHeHNs IPOTUBOPEYNil B IOKa3aHNAX paHee JOIPOLIeHHbIX 1. [Tomara-
eM, 4TO IIpM TAaKOM IIO[XOfie II0 YTOTOBHOMY Jie/ly HapyIlaeTCsl BIIOJIHE 0OOCHOBAHHAS
PEKOMEHJAIVS O TOM, YTO IIpPY IPOU3BOACTBE IO YTOMIOBHOMY JIe/ly He JO/DKHO OBITDH
MHGOPMALIMOHHOrO IIyMa; KPOMe TOTO, B CYJ, HEOOXOAMMO IPefCTaBUTh TaKO 00beM
I0KA3aTe/IbCTB, KOTOPBIIT TO3BOJINI ObI [Ie/IaTh BBIBOJ, O TIOMHOTe paccienoBanus (bpsu-
ckasi, Camapus 2019).

ITpu TakoM IOAXOZE K IPOM3BOJCTBY OYHOI CTAaBKM C/IEfOBATENN MIPEC/IeAyIOT He
IpefyCMOTpeHHbIe 3aKOHOM 1lenu, HanpuMmep, paktudeckyu GopMUpyeTcsi BOSMOXKHOCTD
OIJIALIEHVS IIOKa3aHUIl He SBUBLIETOCA CBUJETEA B CYJ IpYU IOCIEAYIOIEM paccMo-
TpeHuu jena B cyge. IIockonbKy nofo6HOe sIBleHMe, CBSI3aHHOE C HESIBKOVL CBUJieTesel
B CyJI, ZOCTAaTOYHO PACIPOCTPAHEHO, BIIOCTIEICTBUY CTOPOHA OOBMHEHMSI CTAIKIBACTCS
CO CJIOXKHOCTSIMU B PaCCMOTPEHUM [ie/a, TaK KaK OIJIallleHHbIe ITOKa3aHMsI MOTYT Orpa-
HIYEHHO JICIIO/Ib30BATHCS C LIe/IbIO JOKA3bIBAHVSI BIHBI IOZICYAMMOT0, €C/IY eMY He Oblia
[IpPefoCTaB/IeHa BO3MOXKHOCTD OCIIOPUTD IIOKA3aHNs CBUJIETe/Is Ha JOCYAEeOHBIX CTaiUsAX
IIPOM3BOJCTBA. B Oj06HOIT cUTYyaluy OYHAs CTaBKa pellaeT Mpo6IeMy, TaK Kak IOACY-
AVMOMY TaKasi BOSMOXXHOCTb (popManbHO Oblna mpefocrasieHa. Ho B meiicTBUTENBHO-
CTY JINL0, KOTOPOE BIOC/IEACTBUY CTAHOBUTCS ITOACYAVIMBIM, HA MOMEHT IIPOM3BOJICTBA

78 Becmuux CII6T'Y. IIpaso. 2022. T. 13. Boin. 1



CTIe[ICTBEHHOTO IeJICTBYA He IPeAIoaraeT MICTVHHYIO IIe/Ib OYHOJ CTaBK! 1 B UTOTe He
MO>XKeT B IIOJIHOJI Mepe BOCIIONb30BAaThCs MPABOM OCIIOPUTD ITOKA3aHUS IPOTUB CeOsL.
Kak nror, ocymecrsnsaercs ¢popManbHOe COOMONEHe IPaBOBOl HOPMbI B OTCYTCTBIE
peanbHON TaKTUYeCKOl HeoOXOAMMOCTH /I HaJlyMaHHOTO pelleHMs 3ajiad, CTOSIINX
nepey IpefiBapUTE/TbHBIM PaccIefjOBaHNEM.

ITpyu IpOM3BOACTBE OYHON CTABKY Peann3yeTcs: COLMaabHO-IICUXOMOIMIeCcKMit 9¢-
¢dext mHrMOMIMM (coumanbHOro TOpMoXKeHus). JaHHbII 3¢ deKT NposaBIsIeTcs B He-
FaTMBHOM M3MEHEHM! aKTUBHOCTY JTMYHOCTY ITIOJ BO3JIEIICTBMEM IIPUCYTCTBYS PYTUX
mopeit. Ho yacto mogo6ubIe 3 deKTh He YINTHIBAIOTCS, I B pe3y/IbTaTe He JOCTUTAeTCs
IJIaBHAs I1e/Ib OYHO CTaBKYM — YCTpaHeHNe IPOTUBOPeUNii B paHee JaHHBIX II0OKa3aHUAX
Pa3HBIX /M. B NTOroBBIX MpoliecCyaTbHBIX aKTaX OTPa)KaeTCs INIIb JyOnmpyonas 1H-
TepIIpeTalys y>Ke IIOTyYeHHbIX B XOfie IIPeLIeCTBYIOINX HOIPOCOB Pe3y/IbTaToB, KOIa
cefioBaTeNb B OOBMHUTEIbHOM 3aK/II0UEHNN WIN CYAbA B IIPUTOBOPE 3aKpeIlIAeT, YTO
OfIVH 13 YYaCTHUKOB B XOJje OYHOII CTAaBKY ITOATBEPANI paHee NaHHbIe TOKa3aHu (T.e.
(dakTIYecKy COOOMINIT CBEIeH N ), YTO COOTBETCTBYET MO3NIUY CTOPOHBI OOBIHEHMIA.

CxopHasi CUTyalsi BO3HMKAET C IMPOM3BOACTBOM IIPOBEpKM IIOKa3aHUII Ha MeCTe,
KOI/]a VIMEIOIMecs TaKTUKO-TICUXOMOTMYeCKIe MpYeMbl OCTAITCSA Hepealn3OBaHHBIMMU
B CBSI3U C IPMMEHSAeMbIM (OPMaIbHBIM IIOAXOOM, TaK KaK IIPOBepKa MOKa3aHMII Ipo-
BOZIUTCA B GONIBIIMHCTBE CTy4YaeB C IOf{03peBaeMbIM VTN 0OBUHAEMbIM, JABIINM IIPU3HA-
Te/IbHBIE [IOKa3aHNs. BriociecTBuy Takme moyjo3peBaeMble 1y 0OBUHsIEMbIE OCIIapUBa-
0T JOCTOBEPHOCTDb COOOIEHHBIX MTPU3HATEIbHBIX IOKAa3aHWII KaK IaHHBIX C MIPUHYX/le-
HIeM. B maHHOM cTydae Taxke GpopMMpyeTcst HeraTuBHAS TeHAEHLSA JOIIOTHUTEIBHOTO
MICKYCCTBEHHOTO (pOpMMPOBAHMA [JOKAa3aTeTbCTBEHHOI 0a3bl, IO BHEIIHVM IIpU3HAKaM
COOTBETCTBYIOIIEil TPeOOBAaHMAM 3aKOHA. YCUJIEHNME XKe JJOKa3aTelbCTBEHHOTO 3HAYeHMs
COOCTBEHHOTO NPU3HAHNSA OCYIIECTB/IACTCA B MPUCYTCTBUM TIOHATHIX MO0 C IpYMeHe-
HJeM TeXHUYECKMX CPefCcTB (PMKCALMY XOfja ¥ Pe3y/IbTaTOB C/IEAICTBEHHOTO JAeCTBISA, 110
ycMOTpeHuio crefoBaTernsa. CTpaHHBIM TaKyKe BBIIIAANUT Y IIPOM3BOJCTBO IIPOBEPKI ITOKa-
3aHMIT Ha MeCTe, MEXaHNIeCKY IIOBTOPSIOLIel! pe3y/IbTaThl paHee MPOU3BEeIeHHOTO JOIPO-
Ca VI CJIeICTBEHHOTO SKCIIepyMeHTa. BHellHe Takye IefiCTBIA C/iefjoBaTe/lsA MOTYT Ka3aThCs
BIIOJIHE 3aKOHHBIMH, HO OYZ[yT /1Y OHM CIIOCOOCTBOBATD YCTAHOB/ICHNUIO MCTVHBI IO JIENY U,
KaK CJIefICTBIIE, BBIHECEHNIO CIIpaBe/IMBoro npurosopa? (Manosa, bapanosa 2019)

Oco3HaBasi COBPEMEHHYI0 TeHIGHLIMIO K (POPMMUPOBAHNIO HOBOJ CTpAaTeruy Hay4d-
HOJl OpraHu3alMy TPyHa CAeflOBaTeNsA B YCIOBUAX PAa3BUTHUA IVI(PPOBBIX TE€XHOTOTMI
(3artues, ITactyxoB 2019), cunTaeM BaXXHBIM HE TE€PATDH IICUXOIOTMYIECKYI0 COCTABIIAIO-
IIyI0 B paboTe ClIefoBaTeNA.

3. BeiBognI

DQopmynupyeMble KPUMUHAMUCTUKON He IMPOTUBOpeYallie 3aKOHY TaKTUKO-IICK-
XOJIOTMYecKe IpJeMbl IO/DKHBI yTOYHATBCS, ByMUMBO HAIIONHATHCA HAYYHO 0OOCHO-
BaHHBIM COJlep)KaHVeM U HAIIPaBIATbCS Ha alpobaluio IpaBOIPUMEHUTENBHON MPaK-
TUKOIL. VIMEHHO TakasA 3ajjada CTOUT Iepel KpMMUHAINCTUYECKOI TaKTUKOIL. [Ipu aTom
HeoOXO[MIMO 0CO3HABATH IIPOL[ECCYATbHYIO CAMOCTOSITEIBHOCTD C/IEOBATENs, B COIEP-
JKaHUe KOTOPOJl BXOJAT ero COOCTBEHHOe MHeHMIe, yOex/jeHne ! CoBeCTb. ToIbKo mpu
COOTIOEHNH 9TOTO YCIOBMSI BO3MOYKHA OPraHM3alMsl TAKTUYECKH B3BELIEHHOII paboThI
CIIefloBaTeNs, OCYLIECTB/IAIOIIEI0 IIPOM3BOJCTBO 110 YTOIOBHOMY JIEITy.
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PaccmatpuBas npo6nemy mmpe, cornacumcs ¢ MHenueM E.I1. Mienko u B. 1. Kop-
MBI: HOPMbI 3aKOHOJIATe/IbCTBA, KaK OBl HU KOHKPETU3VMPOBAIU U HU AeTaIN3UPOBAIN
001ecTBeHHbIe OTHOIIEHNA, IPEACTAB/IAIOT COO0IT abCTparupoBaHHbIE OT CUTYAIMOH-
HOJ KOHKpeTHKM nHpopManyonnsle Mopenu (Vmenko 2016). ITpopgomkas n3noKeHHYI0
MBIC/Ib, CYMTAEM, YTO BPAL JIM TPeOyeTCs OTpaXKaTh Ka>KAbI TAKTIYECKWIT IIpMeM Ha 3a-
KOHOJIaTeJIbHOM YPOBHe M/IU JJOKa3bIBaTb 00OCHOBAHHOCTD €TI0 MIPYMEHEHNS IIyTeM Ha-
3Ha4YeHMsI 9KCIIePTH3bI, IPOU3BOACTBA OUHOI CTaBKY 6€3 CYIeCTBEHHBIX IIPOTUBOPEYMil
B IIOKa3aHNAX PaHee NOIPOIIEHHbIX /INI], IOBTOPHOTO ONO3HAHMSA 110 UCKYCCTBEHHO 13-
MeHEHHBIM YCIOBUAM, T. €. CO3[]aBaTh «JOKa3aTe/lbCTBO» U3 JOKa3aTeNbCTBA.
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This article deals with the implementation of achievements of criminalistic tactics in investi-
gative activities, which find their expression in the developed tactical techniques for the pro-
duction of certain investigative actions. Tactical techniques have been the subject of research
for a long time yet while there is still no single approach to this category. In particular, there
is no uniformity in proposed definitions of this concept, criteria for its admissibility, etc. It is
noted that in forensic science, a fairly large number of different grounds for classifying tacti-
cal techniques have been proposed. One of the most common grounds for dividing tactical
techniques is such a feature as the applied type of special sciences that were used in their
development. In the classification according to the specified criterion, special attention is paid
to tactical and psychological techniques, that is, based on provisions of psychology. Taking
into account the fact that a number of tactical and psychological techniques are enshrined in
the current criminal procedure legislation, it becomes necessary to develop recommendations
that take into account their psychological content. Only if this condition is met will the estab-
lished goals of criminal proceedings be attainable. The features of the use of tactical and psy-
chological techniques during interrogation, face-to-face confrontation, and presentation for
identification are considered. Such features, among other things, are due to the need to ensure
the protection of the rights and freedoms of participants in criminal proceedings. Deviations
from forensic recommendations are indicated, when the available tactical and psychological
techniques remain unrealized due to the applied formal approach.

Keywords: interrogation, forensic tactics, classification of tactical techniques, confrontation,
preliminary investigation, presentation for identification, investigative action, tactical and
psychological technique, tactical technique.
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3amura 3aKOHHbBIX OJKVMIAHMIT HA/IOTOIUIATEIbIMKA

B YC/IOBUAX JeVICTBYSA U IPUMEHEH S aHTUYKTOHUTEeTbHbIX
HA/IOTOBBIX IPaBUI: 6aTaHC YACTHBIX M TyO/IMYHBIX
VHTEPECOB

O. A. Hozuna, C. B. OscaHnuxos

Cank1-IleTepbyprcKuit OCyAapCTBEHHBII YHUBEPCUTET,
Poccuiickas Pegepanns, 199034, Caukr-Iletep6ypr, Yausepcuterckas Haob., 7-9

Ona puruposanusa: Hormua, Oxcana A., Cepreit B.OBcsanuukos. 2022. «3amuTa 3aKOHHBIX
OXWJAHWUIT HAJOTOIUIATE/NbIINKA B YCIOBUAX [ENICTBUA U IPUMEHEHUA aHTUYKIOHUTETbHBIX
HAJIOTOBBIX NPABWI: 6a/laHC YaCTHBIX M ITyONMMYHbIX MHTEpecoB». Becmnux Canxm-Ilemepbypeckoeo
yHusepcumema. IIpaso 1: 83-106. https://doi.org/10.21638/spbul4.2022.105

B craTbe aHa/mM3MpyloTca oOipue M CIeljajbHble aHTUYKIOHWUTEIbHbIC IIPaBMIa HAIMO-
HaJIbHOTO U MEX[YHAaPOJHOTO IpaBa. ABTOPBI UCCIIEAYIOT COOTHOLIEHME OOIIEro 1 CIIeln-
QIbHBIX aHTUYK/IOHUTE/TbHBIX IIPABIUJI, YCTAHOBIEHHBIX B POCCUIICKOM Ha/JIOTOBOM 3aKOHO-
IaTeNbCTBE, @ TAKXKe ONPENE/ISIIOT MECTO CYAeOHBIX JOKTPUH U O(UIIMATbHBIX TOITKOBAHWIA
3aKOHOJIaTe/IbHBIX AHTUYKIOHUTEIbHBIX HOPM B MeXaHN3Me IpaBonpuMeHeHuA. C yyeToM
MHOXX€CTBEHHOCTH IIPAaBOBBIX IIPEAIMCAHNIA, CyAeOHBIX IIOSUILIMIT U aKTOB PasbACHUTE/Ib-
HOTO XapakTepa paspabaTbIBaeTcsi MOCIE[OBATeIbHOCTD IIPYMEHEHNsI TPABOBBIX MOJIOXKe-
HUIT IpY pasperieHny CyaeOHbIX CIIOPOB. YCTaHaB/IMBAETCSI COOTHOLIEHNE MeXX/IyHAPOSHBIX
AQHTMYK/IOHNTETbHBIX IIPABWI C MIPaBWIAMJ POCCUIICKOTO HAJOTOBOTO 3aKOHOMATENTbCTBA
C YKa3aHNeM Ha TJIaBeHCTBYIOLIYIO porb monoxeHnit Koncturyunn PO 1 npaBoBbIX M031-
uuit Koncturyuonnoro Cyaa PO B cucTeMe aHTMYK/IOHUTEIbHBIX IPEeNIMCAHNUI, BKITIO-
yas MeXJyHapojHble ToroBopsbl. IIpeamararorca cucTeMa u mepapxus aHTUYKIOHUTETbHBIX
HopM. Ocob60e BHMMAaHNeE YAeIAeTC s ICCIeTOBAHIIO IIPIMHIINIIA 3aLAThI Ha/IOTOILIATE/IbIIN-
KaMJ CBOMX 3aKOHHBIX OKMIAHUIT KaK TapaHTuy oOecriedyeHns 4aCTHOTO MHTepeca B cdepe
HaJIOTOBBIX OTHOIIeHMIT. Peanysanysa HalIorommaTeNbIMKaMy IIpaBa Ha 3alUTy CBOUX 3a-
KOHHBIX OXKIJIJaHMII pacCMaTpUBAeTCA B KOHTEKCTe IOMy4eHMsI MMM 0OOCHOBAHHON Hao-
roBOJI BBITOABL. [IpoBOAUTCA MCCIefoBaHNe METONOB pacueTa HajIora, BKI0Yas pacueTHBIN
METOJI, MCTIONIb3yeMBbIX JI/ISl OIpefie/ieHs pa3dMepa HalloTOBOM BBITOMIbI, B YCTIOBUAX 3aIUTEI
HAJIOTOIUIATE IbIIMKAMY CBOMX 3aKOHHBIX OXKMAHWIT CHIDKEHNS pasMepa HaJloroBoro Ope-
MeHn. JlemaeTcsi BBIBOJ, O HEOOXOMMMOCTH 3aKOHOMATEIbHOTO IIPM3HAHM 3a HAJIOTOIUIa-
TEIBIUKOM IIpaBa Ha CAMOCTOATENbHOE NMPMMEHEHNe M PACIeTHOTO METONA MCUVCIeHM
HaJIora, 0COOEHHO B YC/IOBUAX HEIPeBIUJIEHHBIX 00CTOATENbCTB. [lofnep)mBaeTcsl OLXOZ,
cy,[Le6H017[ MPaKTUKM, COTTACHO KOTOPOMY 3alllTa MMYIIECTBEHHBIX HAJIOTOBBIX ITOCIIEN-
CTBUIL, OKMJJa€MBIX B pe3y/IbTaTe COBEPLIEHHBIX CHEI0K, MOXKET OCYIeCTBIAThCA B CyHeo-
HOM IOPsAJIKe, UCXO/A U3 IIepBOHAYAIbHBIX 3aKOHHBIX OXKMIAHMUII, HECMOTPS Ha MCIIONIHe-
HIe Ha/IOTOIlIaTe/IbIIMKOM IIpefiMCaHNIl HAJIOTOBOTO OpraHa I10 yIJlaTe HeOMMKM, IleHel
n mrpagos.

Kniouesvle cno6a: ykoHeHNe OT HAJIOTOOOIOXKEHNSI, aHTUYKIOHUTEIbHbIE HAJIOTOBBIE IIpa-
BIJIA, IBOVIHOE HAJIOrOOOIOMKEHE, 3aKOHHbIE OKMAHMA HAaJIOTOIJIATENbIIIKA, HAJIOTOBOE
IUTAaHVPOBaHIe, HAJIOTOBasl BBITOfIa, HEOOOCHOBAHHOCTh HAIOTOBOI BBITOJ[BI, PACUETHBII
METO],.
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1. BBegenne

JMHaMU4HOe pa3BUTVe SKOHOMUYECKUX IIPOI[ECCOB B YC/TOBMAX COBPEMEHHOI TeX-
HOJIOTMYECKOIl peanbHOCTM, BK/IKOUYAasA MOSIBJIEHME HOBBIX PAa3sHOBUIHOCTEN TpaHCHa-
IIVIOHA/IbHBIX OM3HEC-CTPYKTYP, CPOPMUPOBATIO CEPbe3HYI0 IIOTPEOHOCTD B IIPAaBOBOM
UCCIeOBAaHNY COBPEMEHHBIX IIPAaBOBBIX MEXaHM3MOB 00ecHedeH s YaCTHBIX 1 IyOImnd-
HBIX MHTepPecoB B cepe UCIIONMHeHUs 0053aHHOCTeI! II0 YIUIaTe HAaJIOTOBBIX IIATeXell.

ITo muenuto EBpormerickoro cyga mo mpaBaM 4enoseka (mamee — ECITY), ogHum
13 TIPMOPUTETHBIX HAIlpaB/IeHMI! HaJ0rOBOI MOMUTUKY TOCYyHapCTBa, PasBUTUA Halo-
TOBOTO 3aKOHOJATEeIbCTBA U CYAeOHOI MPaKTUKY HO/DKHO OBITh 0OOecreveH e «CIpaBes-
NMBOro 6anaHca» MEXAY TpeOOBaHUAMM 00LIeCTBEHHBIX MHTEPECOB U TPeOOBAHMAMNU
3aIUTHl OCHOBHBIX HpaB yenoBeka!. OOIeCTBEHHbIE NHTEPECHI COCTOST, B YaCTHOCTH,
B obecreueHny GUHAHCOBOI CTAOMIBHOCTHU CUCTEMBI HAJIOTOOOTOXKEH S, KITIOUEBbIMI
37IeMeHTaMM MOAfiep>KaHusA KOTOPONl C/lefiyeT IpU3HATh IOMHOE U CBOEBPEMEHHOe UC-
HO/IHEeHVe BCeMU HaJIOTOIUIATe/IbIIMKAMM 00I3aHHOCTEN MO MPECTABIeHNI0 OTYETHO-
CTM U yIUIaTe Hajiora M B KOHEUHOM CueTe IIpefoTBpalleHue TI00bIX BUIOB 3/I0YIIOTPe-
671eHuIl B UCIIONIHEHMY HAMOroBbix obssannocteil (Hormua 2019, 81). B cBsAsu ¢ stum
ECITY u Koncruryunonusint Cyx P® npusHamy, YTO MOIBITKY 37I0yNIOTPeOIeHNS CH-
CTeMOJI HaJIOr006/I0KeHMsI JOJDKHBI ITPeCeKaThCsl, a B HAI[MOHAIbHOM 3aKOHOJIaTeIbCTBE
He0oOXOIVIMO IPefyCMOTPeTh TpeOOoBaHye 0COO0I OCMOTPUTEIBHOCTH JIULI, SIB/IAIONIVX-
Cs1 HAJIOTOIUIATE/IBLVKAMI, C LI€/IbIO IPEJOTBPALLEHNSI TAKUX 37I0yIOTPebIeHNIT>.

Crenyst HeOOXORMMOCTY 3alMTBI NYOIMYHBIX MHTEPECOB OT 37I0YHOTpebIeHNnI Ha-
JIOTOIIIATEe/IbIMKOB, Pa3INyHble TOCYAApPCTBa BBOAAT B CTPYKTYPY CBOEIO BHYTPEHHETO
HAaJIOTOBOTO 3aKOHOJjaTeNbCTBA aHTUYK/IOHNUTEIbHbIE IIpaBUIa Pa3INYHON HAINpaBJIeH-
HOCTH, KaK IIPeNATCTBYIOMINEe HaTOTOIIaTeNbIIKaM MCIIO/Ib30BaTh IPaXKAAaHCKO-TIPaBO-
BbI€ CLIeTIKY U (PMHAHCOBBIE OIlepaliiM J/Isl YKIOHEHNUs OT HAlIOro00/I0XKeHus (B 4aCTHO-
CTU, B POCCUIICKOM HaJIOTOBOM 3aKOHOMATE/IbCTBE 3TO IIpeXie Beero cT. 54.1 Hanoroso-
ro kogekca P® ot 31.07.1998 Ne 146-D3 (nanee — HK P®)), Tak 1 aHTUYKIOHUTEIbHbIE
HOPMBI, PeryIMpyollyie HaJIoOTOBbIe TIOC/IeCTBIA COBEPIIeHN I BHEITHEIKOHOMIYECKIX
CHenoK 1 (pUHAHCOBbBIE Pe3YAbTAThI [eATeIbHOCTY MEXYHApPOLHBIX TPYII B3ayMO3a-
BUCUMBIX KOMIIaHMII (B 4acTHOCTY, HOpMBI cT. 7 1 9 HK P® 06 onpenenenun 6enedu-
L[MapHOTO COOCTBEHHNUKA, O IPVUMEHEHN) CKBO3HOTO IOAXOMa MPY MCIONb30BAaHIN CO-
DIalIeHnit 06 n3bexxaHnn JBOITHOTO HAMOTOOBTOXKEH NS, O TpaHCPePTHOM 1IeHO0Opa3o-
BaHUU U 1P.).

KpoMe BHyTpMHAIIMOHAIbHBIX HOPM Ha/IOTOBOTO 3aKOHOAATe/IbCTBA aHTUYK/IOHMU-
TENBHOTO XapaKTepa, a TaKXKe CyLeOHbIX JOKTPUH O He0OOCHOBAHHOCTY HAaJIOTOBOJI BbI-
TOZIbI, O J€/I0OBOII e (PMHAHCOBBIX OIlepalnil, O IPUOPUTETE CyIiecTBa Haf GopMoii,
00 MTHOPMPOBAaHUM IIPaBOCYOBEKTHOCTY OpPTaHMU3ALUM U [p., aKTMBHO Pa3BUBAETCS
MEXIOCYapCTBEHHOE B3aUMOJENCTBYE IO NPOTUBOAENCTBIUIO YK/IOHEHUA OT HAJIOro-
0010)KeH s, Pe3y/IbTAaTOM KOTOPOTO SIB/AIOTCS pa3paboTKa M BHELPeHNe B HAJIOTOBYIO
MPaKTHUKY FOCYJapCTB MOI0KE€HMIT MHOTOCTOPOHHE KOHBEHIIMY 110 TPOTUBOJENICTBIIO

! Tlyukr 62 Ilocranosnerns ECITY ot 22.01.2009 «[leno “Bynsec All” (“Bulves AD”) mporus Born-
rapym» (>kamoba Ne 3991/03) (3mech u fjamee BCe CCBUIKYM Ha POCCHMIICKME VM MEK/{yHapOJfHbIe HOPMATUB-
HO-IIPaBOBBIE aKTHI U CyAebHyI0 nmpakTuky mpusopsarcs mo CIIC «Koucymprantllmocy. [laTa obparieHus
22 auBaps, 2021. http://www.consultant.ru).

2 Oupenenenne Koncturyunonsoro Cyna P® ot 04.07.2017 Ne 1440-O.
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pasMbiBaHUIO Hanorosoii 6assl (Base Erosion and Profit Shifting, mman BEPS)?, Mexpy-
HapPOJHOI KOHBEHIMN O B3aMMHOI1 a/MUHUCTPATIBHOI IIOMOLIY 110 HAJIOTOBBIM fieniam?,
MexyHapoHOI IIPOrpaMMbl COOTBETCTBYA TPeOOBAHUAM HA/IOTOBOTO 3aKOHOJATeIb-
crBa (International Compliance Assurance Programme, ICAP)* u sip.

Takum o6pasoM, cKIafbIBaeTCd MHOTOYPOBHEBAs CHUCTEMa aHTUYKIOHMTETbHBIX
IIPaBIJI, COCTOSIAS U3 HOPM M IIOTIO>KEHMIT MEeX/[YHAPOJHBIX IIPAaBOBBIX aKTOB Y JJOTO-
BOPOB, C OfIHOI CTOPOHBI, I BHYTPUTOCYAAPCTBEHHBIX — C Jipyroii. EcrecTBeHHO, 4TO
IIpY HaJIMYUU TAKOJ CIOXKHOM KOMIIJIEKCHO CUCTEMBI IIPABOBOIO PETYIMPOBAHUA OT-
HOIIEHN B chepe MCUNCTIeHNA U YIUIAThl HAJIOTOB HEOOXOAVIMO BBICTPONUTDH CUCTEMY
IPUOPUTETOB B IPYIMEHEHUY HOPM HAIlIOHAIBHOTO U MEX/IYHAPOJHOTO IIpaBa C y4eTOM
TOTO, YTO HA/IOTOBbIE OTHOLIEHVA BHYTPY KaXK/[OV CTPAaHBI 6a3MPyIOTCA Ha peasbHOM CO-
CTOSIHUM €€ S3KOHOMVKY ¥ OIIpefie/IAI0TCSl OCHOBHBIMY HAaIIpaB/IeHVIMI HA/IOTOBOII I10-
JINTYIKY KOHKPETHOTO rOCyAapcTBa. VIMEHHO ITO3TOMY OffHOI 13 6a30BBIX COBPEMEHHBIX
npo6sieM, UCCIeAyeMbIX B JAHHON CTaTbe, I BBICTYIAIOT aHA/INM3 U BBLAB/ICHUE OUepeli-
HOCTY IIPaBONIPYMEHEHNA aHTUYK/IOHUTENbHBIX HOPM Pa3/IM4YHOrO YPOBHA I IPABOBOTO
XapakTepa.

Opnako nopgepaHue 6aaaHca YaCTHBIX U ITyOMMYHBIX MHTEPECOB B cepe Hao-
rOO6IOKEHNA JO/DKHO 0becliednBaTh He TONbKO TpeOOBaHMA IMyOMMYHOrO CyObekTa,
HO 1 9 PeKTUBHYIO 3aLIUTY UHTEPeCcoB 60sIee CITaboil CTOPOHBI BO BTACTHBIX HAJIOTOBBIX
OTHOILIEHMAX — MHTEpPeCcoB HaJIOTOI/IaTeNbIIMKa. B CBA3M ¢ 3TUM B IIPaBOBOI CCTeMe
M060Tr0 roCyapCTBa CyIIeCTBYeT OCHOBOIOIATAIOIAA COBOKYITHOCTD IIPMHIIUIIOB, 06e-
CIieyMBalolas CIIpaBe/IMBoOe HaJIOroo6/I0XKeHne JOOPOCOBECTHOMY Ha/IOrOILIATE/IbIIN-
Ky. ba3oBbIM IpMHIMIIOM TI060TO 1eMOKPATIYECKOTO O0IecTBa IPU3HAETCA MPUHIINII
HOJ/iep>KaHMsl OBepys IPaKaH K 3aKOHY, Ha 6ase KOTOPOro B cepe HAJIOTOBBIX OT-
Hourennit KoucturyunonnsiM Cynom PO n BepxoubiM Cymom PD chopmynuposan
OpUHLINI 1 paspaboTaHa CymeOHas MOKTPMHA 3alINUTHI 3aKOHHBIX OXWJAHUII HAaJIOTO-
ITATeTbINKAC.

VlccnenoBaHmio 3aIyThl 3aKOHHBIX OXKVJJAHMIT Y 3aKOHHBIX IHTEPECOB HAJIOTOIlIA-
TE/IbILIMKOB IOCBAIIEHO JOCTATOYHOE YJC/I0 HAYYHBIX MCC/IeTOBaHNI, aBTOPbl KOTOPBIX
IIyOOKO aHAMM3MPYIOT CMbICIOBOE HAIOJTHEHUE KAaTeTOPUIl «3aKOHHBIE OXVIAHMA»
U «3aKOHHbIe MHTEpPeChl» HaJIOTOIUIATE/IbIINKOB, (JOPMbI CYLIECTBOBAHUA U CIOCOOBI
3aIUTHl 3aKOHHBIX OXKUJJAHUI ¥ MHTEPECOB IOPUANIECKMX U (HUSUUECKUX JIUI B HAJIO-
rosoit cepe (Augpromn 2019; JKypasnesa 2018; IIununenko 2020; LisetkoBa 2020;
Anpuxunckuit 2019a; SAnpuxuncknit 2019b; SAnpuxuncknit 2020a; Axpuxmunckuit 2020b;
Sppuxunckuii 2020c¢; [Tonkosa 2020 u fp.). B To >xe BpeMsi mpegMeToM HacTosi1el pabo-
THI BBICTYIIAET aHA/IN3 IPAKTUYECKUX IIPOO/IeM peannsary HaIorOIIATe/IbIIMKOM CBO-
€ro IIpaBa Ha 3aIUTY 3aKOHHDBIX MHTEPECOB B YC/IOBMAX IIPYMEHEHNS aHTUYK/IOHNUTE Ib-

% “Action Plan on Base Erosion and Profit Shifting (Russian version). OECD Publishing” O9CP. 2014.
Mata obpamenns 22 Hos6ps, 2021. http://dx.doi.org/10.1787/9789264207837-ru.

4 MHOrOCTOPOHHSISI KOHBEHINS 110 BBIIIOJIHEHUIO MeP, OTHOCSIIMXCS K HA/IOTOBBIM COIVIALLIEHVSIM,
B IIeJLAX IIPOTUBOJIEIICTBYA Pa3MbIBAHMIO HAJIOTOBOY 0a3bl 1 BBIBOJY IIPUOBIIN U3-TI0J, HAIOT0O0O/I0KEHIA
(saxmoyena B I. [Tapike 24.11.2016).

> ICAP. [lata o6parnenus 22 Hosi6pst, 2021. https://www.oecd.org/tax/forum-on-tax-administration/
international-compliance-assurance-programme.htm.

¢ Tlocranosnenue Koncrurynyuonnoro Cyga PO or 20.07.2011 Ne 20-IT; Onpepnenenne Koncrury-
unonHoro Cyna P® ot 02.04.2015 Ne 583-O; Onpenenenne Bepxosroro Cyma P® ot 19.07.2019 Ne 305-
KI'18-17303.
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HBIX HOPM M, KaK pe3y/IbTaT TAaKOil 3alMThI, MICYMC/IEH) e ITOTOBOJ CYMMBI HAJIOTa, MC-
XOIA 3 3aKOHHbBIX O)KI/I,T_[aHI/H‘/'[ HaJIOI'OBbIX MMymeCTBeHHbIX HOC}Ie,T.[CTBI/H?I COBepHIeHHOf/I
HaJIOTOI/IATEIBLIVIKOM TPaXKJAaHCKO-TIPABOBOI C/IETIKU ¥ KOHKPETHOTO VIMYIeCTBEHHO-
TO pe3y/IbTaTa, IIOJIYYeHHOTO B PaMKaxX IpaXkJaHCKOro 060poTa.

2. OCHOBHOE ICCIemOBaHIIE

2.1. Cucmema aHmuyKIOHUMENbHBIX HATIO208bIX HOPM
U cy0eOHbIX 00KMPUH 8 MexaHu3Me nPpasonpumeHeHUs

B cuctemy poccuiickoro HamoroBo-IpaBoBOrO PeTyIMpPOBaHNA OTHOLIEHMIA IO JC-
YNCTIEHNIO ¥ yIIJIaTe HAJIOTOBBIX ITATeXKell BKITIOUEH LBl PAf, aHTMYKIOHUTENbHbBIX
3aKOHOJATeNIbHBIX HOPM, YcTaHOB/IeHHbIX B HK P®, pasnnuaromuxcs 1o HalrpaB/1eHHO-
CTU B 3aBMCHMOCTY OT KaTerOpMM SKOHOMIYECKIX OTHOIIEHMI, CK/IaJbIBAIOIINXCA B yC-
JIOBMAX I'PaYKIAHCKOTO 000pOTa ¥ CBA3aHHBIX C IIOJTyYeHMEeM HaJIOTOILIATE/IbIIIKOM 9KO-
HOMIYECKOJ! BBITOIBI B pasin4Hoil popme. B To >xe BpeMs, KaK IIOKa3bIBaeT IIPaKTHKa
IIpaBONPUMEHEHN, OfHOI TOTbKO 3aKOHOJATE/IbHOI HOPMBI, C Y4ETOM €€ BO3MOKHOTO
HEeCOBEPIUIeHCTBA W/IM OTCYTCTBYA TAKOJ HOPMBI KaK TaKOBOJ, HETOCTATOYHO I pas-
pellleHNs BO3HUKAIOUIVX Ha IPAaKTUKe CUTYALMUIi, YTO 00YC/IOBIMBAET HEOOXOAUMOCTD
BOCIIOJTHEHYSI J1eeKTOB 3aKOHOMIATe/IbHBIX IIPefIMCaHNiT PasbsCHEHUAMM YIIOTHOMO-
YeHHBIX (PMHAHCOBBIX M/IM HA/IOTOBBIX OPTaHOB, a TAKXKe CYJeOHBIM UCTOTIKOBAHUEM CO-
oTrBeTcTBYOIIMX HOpM. Ilo MHeHmo Koncturynuonnoro Cypna PO, HopMoTBOpUecKue
fleeKThl OTYACTU KOPPEKTUPYIOTCA IIPaBOIPUMEHNUTENbHOM, IPeXe BCEro CyfeOHOI],
IIPAaKTUKOI Yepes3 TONKOBaHNe NPOOETbHBIX HOPM B IIpoOliecce paspelleHNsl KOHKpeT-
HBIX CIIOPOB’. B Hay4HOII KOHLENIMM PasBUTKsI (PMHAHCOBOTO 3aKOHOJATENbCTBA, Pas-
paboranHOI VIHCTUTYTOM 3aKOHOATE/IbCTBA U CPAaBHUTENBHOTO IIPABOBEAEHS, Cle/IaH
000CHOBAHHBIII IPOTHO3: B YCTIOBMAX HECTAOMIBHOCTY HALIMIOHAIBHOTO 1 I7106a/IbHOTO
KOHTEKCTOB HOpPMAaTMBHbIe MOZeNN (PMHAHCOBOTO PErylIMpOBaHVs MOIYT OTCTaBaTh OT
HOTPeOHOCTEN MEHSIOWEIICS PealbHOCTH, YTO YCUIUT POJIb IIOA3aKOHHOTO IIPAaBOBOTO
perynuposanus u cygos (Hapbimkus, Xabpuesa, A6pamosa 2015). [Tomnmo dpopmupo-
BaHMA CyHeOHBIX IOIXOIOB, TONIKOBAaHVE 3aKOHOAATE/IbHbIX IIPEANUCAHNIT MOXET OCy-
IIeCTB/IATbCA ITyTeM pas3bACHEHNA HOPMATMBHOTO COfieP)KaHNA TOTO MM MHOTO 3aKO-
HOIIOJIOXKEHMsA, YTO TpebyeT MPUHATHSA YIOTHOMOYEHHBIM OPIaHOM COOTBETCTBYIOIIe-
rO aKTa, C TeM YTOOBI JOBECTH €ro [0 CBEJIeHNS BCeX CYOBeKTOB IPaBOOTHOLIEHNIT, HA
KOTOPBIX PaCIpOCTPAHAETCs pasbsCHAEMOe Ipefncanye 3akoHa®. B Hasorosoit cdepe
TaKye IIOJTHOMOYMS IIPefoCTaB/IeHbl (PMHAHCOBBIM OpraHaMm, a B ycraHoBIeHHbIX HK PO
CIy4asX — HAJIOTOBBIM OpraHaM. Takum o6pas3oM, Ipu paspelleHny KOHKPeTHbIX Ha-
JIOTOBBIX CIIOPOB, OCOOEHHO pacCMaTpUBAEMBIX B XOJi¢ HaJIOTOBBIX aJMVHUCTPATVBHBIX
IpoLeayp, KpoMe caMoll 3aKOHOJATe/IbHOM HOPMBI, 60JIbIlIoe 3HaYeHVe OymeT Ipupia-
BaTbCS €€ MCTOIKOBAHNIO, TAHHOMY (PMHAHCOBBIM VIV HAaJIOTOBBIM OPIaHOM.

B TO0 ke BpeMs Ipy OCYILeCTB/IeHNY IPaBOIIPUMEHUTEbHOI eATeTbHOCTI BO3HU-
KaeT Ipob/ieMa COOTHOLIEHVsI Pas/INYHbIX aHTUYK/IOHUTENbHBIX HOPM, YCTaHOB/IEHHBIX

7 Mupopmarms Korcrurynmonsoro Cyga PO or 23.06.2016 «KOHCTUTYLIOHHO-TIPaBOBbIE aCIIEKThI
COBEPIIEHCTBOBAHMA HOPMOTBOPYECKOIT fleATeNbHOCTU (Ha ocHoBe pemtennit Koncrurynnonsnoro Cypna
P® 2013-2015 rr.)».

8 Iocranoenenne Koncrurynmonsoro Cyna PO or 31.03.2015 Ne 6-11.
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B HK P®, xoTOpas 3aKk/Ir049aeTcss B BO3MOXXHOCTY PACIPOCTPaHEHNA OOIINX MOMTOXKEHMIT
c1. 54.1 HK PO Ha npomecc npuMeHeHNA MOIOKEHNI ClIelMaTbHbIX aHTUYK/IOHUTENb-
HBIX HOPM, YCTaHOBJIEHHBIX, B 4aCTHOCTH, CT. 7 1 312 HK P® 06 onpepenenuu 6enedu-
LIIAPHOTO COOCTBEHHNKA, O IIPUMEHEHNI CKBO3HOTO IIOAXO/a IIPU IPUMEHEHUN COIvIa-
eIt 06 136e>KaHUM JBOVHOTO HAJIOrOOONI0KeHNsI, 0 TpaHC(hepTHOM LieHO0Opa3oBa-
Huy (pasg. V.1 HK P®) u pp. I[To MHeHMI0, BHICKa3bIBAEMOMY Ha/IOTOBBIMU OpraHaMI,
nonoxxenns cT. 54.1 «IIpenensl ocylecTBIEHNA TIPaB MO UCYMCIEHNIO HAJIOTOBO 6a3bl
U/MIM CyMMBI Hajlora, cbopa, cTpaxoBbix B3HOcoB» HK PO nMeroT xapakTep o61ueit aH-
TUYKJIOHUTETbHO HOPMBI II0 OTHOIIEHNIO K ITPAaBIJIaM HATIOT000I0)KEeHN A, HallpaB/IeH-
HBIM Ha MCK/II0YeHVe 3/I0YIOTpe6/IeHnit u 06X0/ HaJIOrOBOTO 3aKOHA 10 KOHKPETHBIM
BIJaM XO3AJMICTBEHHBIX onepanuil. OfHaKo NMpy IPMMEHEHNN YKa3aHHbIX BBIIIE CIIEIN-
QIBbHBIX TOMOXKeHuIt ¢T. 7, 312, 269 HK P® n fp. o6mme monoxkenus ct. 54.1 HK PO
MOTYT MICIIO/Ib30BaTbCsA TONBKO B C/IyYae, €C/M HaJIOTOILIATe/IbIIVKI JOIYCKAIOT MCKaXKe-
HUe CBelleHuiT 0 paKTax XO3SIICTBEHHOI XU3HU C [eNblo 06x0/a YCIOBUI IPUMEHEHNA
HOPM, OIIpefie/IAI0NVX ITPABU/IA HATIOTOOOIOXKEHNA, U B CTydae (POpMaIbHOrO, a He pe-
QJIPHOTO COOMIONEHNSI IMY YCTAaHOBJIEHHBIX TpeOOBaHMil (HalIpuMep, /I BBIIOTHEHNUS
ycTaHoBneHHBIX cT. 269 HK P® nokasareneit kanutaausauun u T.1.). B cutyaunn no-
OpOCOBECTHOTO MOBEJeHS HAJIOTOIUIATE/IbIMKA JO/DKEH IPUMEHATbCS MHOI IPYHIUII,
obecreunBaromuii 6aTaHC YaCTHBIX U ITyOIMYHBIX MHTEPECOB, — IIPMHINII 3aIIUTHI 3a-
KOHHBIX OXKMJJaHNI1 HaIOTOII/IaTe/bIIMKA.

Hanorosoe 3akonopaTenbcTBo, Mo MHeHMI0 KoHcturynuonnoro Cyna PO, He uc-
K/IIoYaeT JeiCTBMA MPUHIUIIA AUCIO3UTUBHOCTY B HAJIOTOBBIX IPAaBOOTHOLIEHMAX
U JOIIyCKaeT BO3MOXKHOCTb BBIOOpA HA/IOTOIIATEIbIIMKOM Hambosee ONTMMAIbHOTO
criocob6a OpraHu3alnny 3KOHOMUYECKOI! [esATeNbHOCTM M HA/JIOTOBOTO IIAHMPOBAHMS,
BBIOOpPA TOTO WM MHOTO METOAA Y4eTHOJ HMOMUTHKM, IIPYMEHEHNUs HaOTOBBIX JIbIOT
MM OTKa3a OT HUX, KOTOpasd, OFHAKO, He I0JDKHA MCIIOIb30BaTbCA [I/Is HeIIpaBOMepHOT O
COKpAIl[eH!s Ha/IOTOBBIX IIOCTYIUIEHNII B OIO/KET B pe3y/bTaTe 37I0yNOTpebIeHNs Ha-
JIOTOIIIATeIbIIMKOB CBOMMI IpaBoOMOUMAMMK. Takoe 3aKOHOJjaTe/IbHOE perylnpoBaHue
HaIIpaB/IeHO Ha COIVIACOBAaHME MHTEPECOB TOCYAapCTBa M Ha/lOTOIIATENbIIUKOB, OHO
olpefiensieT Mepy cBOOOJbI yCMOTPEHNS HaJIOTOIUIATe/bIINKOB B IIPOL[ecCe UCTIONMHEeHNUS
UMM KOHCTUTYIIVIOHHON OOSA3aHHOCTM IO yIUIaTe HAJIOTOB, IIPM KOTOPOI OHM BIIpaBe
CaMOCTOATE/IbHO OCYLIECTB/IATh HAJIOTOBOE IUIaHMpoBaHue’. VIHbIMU ClIOBaMU, TPaHN-
IJa MEXJy IpVYMeHeHNeM aHTUYKIOHUTENbHBIX HOPM I 3aIMTOM 3aKOHHOTO MHTepeca
HaJ/IOTOIIIaTe/IbIMKA IPOXOAUT Yepe3 aHa/lIN3 MOTUBALIVN U PeaIbHbIX 9KOHOMMIYECKIX
IIOCTIEICTBUI COBEPUIEHHBIX HA/JOTOIIATENbIIMKOM I'PaXKIaHCKO-TIPABOBBIX CETIOK, XO-
3s/ICTBEHHBIX ¥ (MHAHCOBBIX Olleparnil. VIMeHHO yKa3aHHbIe 00CTOSATENbCTBA AUKTYIOT
HOSB/IEHNE B POCCUIICKOM HaJIOTOBOM 3aKOHOZIATeNIbCTBE U CyleOHO TOKTPIMHE 00X
AQHTUYKIOHUTE/IbHBIX ITOTIOXKEHNI, COTePKAIINX HeOOXOAMBbIe KpUTepuu (TeCT AeI0BOI
LIe/IN CHe/IKN, TeCT MCIIOMTHEHNA 00513aTeIbCTB HaIeKAIM KOHTPareHTOM, TeCT peaslb-
HOCTY U JOKYMEHTA/IbHOI ITOATBEP>KAEHHOCTI X03AJMCTBEHHOI Ollepaluy 1 p.) 1 I0-
3BOJIAIOLINX OLIEHNUTD IPAaBOMEPHOCTD I Pea/lbHOCTh SKOHOMMYECKOI AeATe/TbHOCTH Ha-
JIOTOIIIaTebI KA.

Opnaxo nmpuMenenue cT. 54.1 HK PO k criennanbHBIM paByIaM MoBjedYeT He0H6xo-
[MMOCTD UCC/IEIOBAHNUSA OOCTOATENIbCTB, KOTOPbIe paHblile ITyOOKO U JAeTalIbHO He M3-

° Tlocranosnenue Koucruryuuonnoro Cyga PO or 03.06.2014 Ne 17-I1; Onpenenenne Koncrury-
nmonHoro Cyga P® or 07.11.2008 Ne 1049-O-O.
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y4anmch B XOfie CyfleOHBIX pa3OypaTeNbCcTB Py IPUMEHEHN) TOHKOM KalMTalnu3alyn
WIN onpefiesieHny OGeHepUIMapHOro cOOCTBEHHNKA, a aHA/IM3MPOBAINCH 10 COBOKYII-
HOCTM 0OCTOATENbCTB (B YaCTHOCTH, VICHIOTHEHME CAIETKY HaJIeXKAIIVIM JINIIOM, PEKOH-
CTPYKIIMSI HAaJIOTOBBIX 00s13aTenbCTB U Ap.). Ilo muenmio Koncrurynuonnoro Cyna PO,
3aKOHOJIaTe/b He OCBOOOYK/IaeT HA/IOTOBbIE OPTaHbI OT 00A3aHHOCTY IIPYHUMATD B paM-
KaxX KOHTPOJIbHBIX NIPOLeAYP MCUYepIIbIBAIOLIe MePbI, HallpaB/ieHHbIe Ha YCTaHOBJIEHME
JIeJICTBUTENBLHOTO pasMepa HaJIOTOBOTO 0053aTeIbCTBA HA/IOTOIIIATe/IbIINKA (HaIOT0BO-
TO areHTa), YTO VICK/TI0Yano ObI BO3SMOXKHOCTb BMEHEHNsI eMy Hajlora B pasMepe 60/b-
1IeM, 9eM 9TO ycTaHoB/IeHO 3akoHOoM'. Ha ocHoBaHuu s1oii npaBoBoii nosuuyn Kos-
crurynuonHoro Cyna P® apburpakHas cyfeOHasi IpakTHUKa B HACTOsIIee BpeMs B XOfie
npuMeHeHyst nonoxenui ct. 54.1 HK P® mpu pasperiennn 60nbIIMHCTBA CyAeOHBIX Ter
(dbopMMpyeT KOHIENIVIO PeKOHCTPYKIIMY HAJIOTOBOTO 00513aTe/IbCTBA HAIOTOBBIM Opra-
HOM, KOTOpas JJO/DKHA B MaKCHMMa/IbHON CTeIleH) 06ecIeYNTh YCTaHOBJICHME /IeViCTBH-
TEJIbHOTO pasMepa MOJJIexXalero yiare Hamorall. B to sxe Bpemst cyne6Hast IpakTuka,
CBA3aHHAA C pa3pelleHeM CIIOPOB 10 YCTAHOB/IEHMIO OeHeUIIMapHOTo COOCTBEHHNKA,
UfAeT MO MyTY NPU3HAHUA 3a HAJIOTOBBIMM OPraHaMU IIpaBa He YCTaHABIMBAaTb JNIIO,
sBsolieecs: GeHepuumapHbiM cobcTBeHHNKOM! 2, O4eBUHO, YTO pPacIpOCTpaHeHMe
nonoxxernit ¢t. 54.1 HK P® u cype6HBIX IpaBOBBIX ITO3MUILINIL, COITIACHO KOTOPBIM He-
00Xof1IMa PeKOHCTPYKIVA HAJIOTOBOTO 00s3aTeNbCTBa, MOXKET OKa3aTh CYLIeCTBEHHOE
B/IMsIHYE, B YACTHOCTHY, Ha IIPAKTUKY IIO JieflaM 0 OeHepuLMapHOM COOCTBEHHUKE U IO
VHBIM JieJlaM, PaCCMaTpPUBAEMbIM B CBA3M C MPYMEHEHMEM CIelMaTbHbIX aHTUYKIOHN-
TEe/IbHBIX HOPM.

ITo muenmio B. A.Tupupuma, o61uivie HOpMBL O HELOMYLIEHUY HATOTOBBIX 37I0YIIO-
TpeO/IeHniI MOTYT OBITh JMCIIO/Ib30BAHBI 110 OTHOIIEHNUIO K HEOTPAaHNYEHHOMY KPYTy CH-
Tyauuii ¥ IOTOMY IIPeJOCTAB/IAI0T HaJIOTOBBIM OpraHaM Hanboee MMPOKe BO3MOXKHO-
ctu (Tupyupum 2018). Takve HOPMBI YaCTO KBAMUPULMPYIOTCS KaK IpaBoBast JOKTPUHA
IPOTUBONEICTBYA HATOTOBBIM 37I0YIIOTPeO/IeHNAM, WM Ofllee aHTUYK/IOHUTETbHOE
npaBuwio (General Anti-Avoidance Rule, GAAR), OHI COCTaB/IAIOT CaMOCTOSITE/IBHYIO
TPYIITy aHTUYKJIOHUTETbHBIX HOpM. Taknme mpaBmia MOTyT ObITh IPeTYCMOTPEHBI B Ca-
MOM HaI[JIOHaJIbLHOM HAa/IOTOBOM 3aKOHopfarenbcTBe (Statutory GAAR) mmm cymjectso-
BaTb Ha ypoBHe cyzneOHoi mokTpuHsl (Jurisprudence-Based GAAR) (Buuuunxuit 2018,
54-55). OcHOBHas Lle/ib OOLIMX AaHTUYKTOHUTENIbHBIX IIPaBU COCTOUT B TOM, YTOOBI
He IPeJOCTaBIATb Ha/IOTOIIATeNbLIIKAM Ha/JI0TOBbIE IBIOTHI M BBIYETHI, KOTOPbIE OHUI
MOTY4aIOT ITyTeM CTPYKTYPUPOBAHMA CHIENIOK B IIe/AX MOTydeHMs Ha/JoTOBON BBITOJB,
He COOTBETCTBYIOLIEN e/sAM 1 cMbIcy 3akoHa (Impupum 2018, 710-712). ViHorga, Kpo-
Me GAAR, B muTeparype Takke MCCIeRYOTCA crienuanbHble mpaBumna — SAAR (Special
Anti-Avoidance Rules), kK KOTOPbIM OTHOCAT YIIOMSAHYTBIE BbIIIIE IIPaBIIa KOHTPOIUPY-
€MBIX MHOCTPAHHBIX KOMIIaHWI1, IIpaBIUIa TPAaHCHEPTHOTO [eHOOOpa3oBaHus, IpaBuIa

10 TIocranosnenns Koncrurynmonnoro Cyga PO or 28.03.2020 Ne 5-T1, or 17.03.2009 Ne 5-IT u ot
22.06.2009 Ne 10-I1.

I TTocranoenenns Ap6Gurpaxksoro cypa 3amagHo-Cubupckoro okpyra or 09.07.2020 Ne ®04-
611/2020 o gemmy Ne A27-17275/2019; ot 12.12.2019 Ne ©04-5659/2019 1o ey Ne A27-15033/2018; Onpe-
nenenne Bepxosroro Cyza PO ot 25.03.2020 Ne 304-2C20-3023 1o ey Ne A27-15033/2018; [loctaHOBIE-
H1te ApOUTPaKHOTO Cyfia YpambCKoro okpyra ot 23.01.2020 Ne ©09-9691/19 mo ey Ne A50-17644/2019.

12 Tucpmo QepepanbHoit Hamorosot cyx6sr PO or 28.04.2018 Ne CA-4-9/8285 «O mpakTuke pacc-
MOTpPEHN CIOPOB 10 IPMMeHEeHNI0 KOHIeIIMI INIIA, Melolero ¢paKTIIecKoe IIpaBo Ha Koxof (6eHedu-
IIMIapHOTO COOCTBEHHMKA)».
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HEJOCTATOYHOI (TOHKOJ) KaIUTaaU3ayy, KOHIenyo OeHeduimapHoro co6CTBeHHM-
Ka foxofia ((haKTHuecKoro mpasa Ha [OXOT).

AHTIYK/IOHNTe/IbHAS HAIMOHA/IbHAs KOHIIENIVA Hadaja pasBuBarbca B Poccunm
B cBsi3u ¢ paspaborkoit Koncruryunonusiv Cygom PO mpaBoBoil mosuumy, cormacHo
KOTOPOJ HaJIOTOIUIATENbIINK JO/DKEH IIPUAEPKUBATHCA JOOPOCOBECTHOCTH MPY UCIION-
HeHuu 06s13aHHOCTY 10 yivtare Hanora’. OpHako B fanbpHeiieM Gonee IIy6oKo OHaA
6bu1a m3noxxena B IlocranoBnenuu [Inenyma Beicuiero Ap6utpaxuoro Cyna PO (na-
nee — BAC P®) ot 12.10.2006 Ne 53 «O6 orjeHKe apOUTpaXKHBIMU CyAaMy 000CHOBaH-
HOCTH TTOTyYeHNI HaJIOTOIUIATe/IbIIMKOM Ha/IOTOBOJ BBITO/IbI», COPMMPOBABILEM ITOJI-
XOJIbI cyne6H0171 IIPAKTVUKMU K OLIEHKe JIeVICTBUI HaJIOTOIUIATEIbIINKA 3a/J0/IT0 IO IOSABIIe-
Hus cT. 54.1 B HK P®. Betent 3a 3TUM OCTaHOB/IEHNEM CTA/IM Pa3BUBATbCSI KOHCTUTYLIU-
OHHO-ITIPaBOBBIE ITOAXOAbI K 0OecredeHnIo O6ajaHca YaCTHBIX M IIyOIMYHbIX MHTEPECOB
B HAaJIOTOBOII cepe, CBA3aHHBIE C IPM3HAHMEM ITPaBa HaJIOTOIUIATEe/IbIINMKA Ha 3aKOHHOE
HAJIOTOBOE IUIAHMPOBAHME M 3AIIUTY 3aKOHHBIX MHTEPECOB U OTTPAaHMYEHNEM TAaKOTO
IUIAaHMPOBAHMA OT 3/I0YHOTPeOIeHNII CO CTOPOHBI HAaJIOTOIUIATENNbIINKA B cepe Halo-
roBbix oTHOLIeHui . JInmp B 2017 I. B pOCCUIICKOE HAJIOTOBOE 3aKOHONATENBCTBO ObLIa
BBefieHa cT. 54.1 HK P®, 3akpenusinas ocHOBHbIe aHTUYK/IOHUTE/IbHbIE ITPaBUIa B Cde-
pe Hamoroo6moxeHus. Takum 06pasoM, POCCUIICKOe aHTUYKIOHUTEIbHOE IPaBOBOE
perympoBaHue B cepe HaTOTOBBIX OTHOIIEHNIT IIPOIIO IIATENbHBIN IIyTh PasBUTUA
OT OTZE/IbHBIX IIPABOBBIX CY/IeOHbBIX MO3UINIT K POPMUPOBAHNIO CY/IeOHOI JOKTPUHBI 1
B KOHEYHOM CueTe K IOsABIEHNIO 3aKOHONATE/IbHBIX aHTUYKIOHUTEIbHBIX HOPM. 3aMe-
THM, YTO B IIe/IOM psifie CTPaH HAOII0AeTCs TeHeHIVA KOAUUIVMPOBATh AaHTUYK/IOHM-
Te/IbHble JOKTPUHBI, CGOPMYINpPOBAHHBIE CYHaMM, I 00ecIedeHns OIpeeeHHOCTI
IIPaBOBOTO PETyIMPOBAHMsI, OTHAKO 3TO MOXXET IIOBJ/IeYb OIIACHOCTb IIPeBa/IVNPOBAHNA
IIPABOBBIX IPEIMCAHNI HaJl SKOHOMMIYECKOI CYIIHOCTDIO XO3ANCTBEHHBIX OIepaluit
(Mosquera Valderrama, Burgers 2019, 4; Xiong, Evans 2014, 688; Savvaidou, Athanasaki
2019, 170-172).

B pesynbrare crucTeMa BHyTPUPOCCUIICKOTO aHTUYKIOHUTEIbHOTO MeXaHy3Ma IIpa-
BOBOTO PeryIMpOBaHMA BKIIOYAeT B ce0s CIeayole OCHOBHBIE COCTaBAmye: 1) 06-
mye nonoxeHus c1. 54.1 HK P®; 2) cienmanbHble Ha/loroBble HOPMBL, peTyIUpyoLye
HAJIOTOBbIE TIOCTIENCTBY IIPY COBEPIIEHNN SKOHOMMYECKMX OIepaLil CIelabHOTO
xapakrepa (mpaBuia o 6eHe(pUIMAPHOM COOCTBEHHIKE, O KOHTPOIUPYEMBIX HOCTPAH-
HBIX KOMIIaHVSX, O TPaHC(HEepPTHOM LieHOOOpa3oBaHUM U fip.); 3) cymeOHble IIpaBOBbIe
nosuuy Koncturynuonnoro un BepxosrHoro Cynos PO, a Taxoke mpopornkarome fei-
cTBOBaTh nnocraHoseHuA I1nenyma BAC PO no Bonpocam nmpuMeHeHMs HAJIOTOBOTO 3a-
KOHOJIaTeIbCTBa; 4) oduIanbHble pa3bsacHeHNsI GMHAHCOBBIX MM HAIOTOBBIX OPTaHOB
O IpVYMEHEHNM AHTUYK/JIOHUTENbHBIX HOPM, a/[peCOBAaHHBIE HEOIpe[ieTIeHHOMY KpPYyTy
mui'®; 5) pasbscHeHUs GMHAHCOBBIX, HAJIOTOBBIX M VHBIX YIIOTHOMOYEHHBIX OPraHOB,
TaHHbIe KOHKPETHOMY HAJIOTOIIATE/IbIIMKY IO €r0 3aIIPOCY.

13 TTocranoenenne Korcruryumonnoro Cyga PO or 12.10.1998 Ne 24-IT; Onpenenenne Koxcrury-
muonHoro Cyzma PO ot 25.07.2001 Ne 138-O.

4 Tlocranosnenne Koncruryunontnoro Cyga PO or 03.06.2014 Ne 17-I1.

15 Cwm., namnp.: [lucemo QepepanbHoit Hamorosoii ciyx6sl PO (zanee — OHC P®) or 31.10.2017
Ne EJ1-4-9/22123 «O pekoMeHaIAX 10 IPUMEHEHMIO ToNoXKeHu11 cT. 54.1 Hanorosoro xogekca P®y»; [Tn-
cbM0 DHC P® o1 16.08.2017 Ne CA-4-7/16152 «O npumenennn HopMm PepiepanbHoro 3akoHa ot 18.07.2017
Ne 163-D3 “O BHeceHMM M3MEHEHMI B 4acThb nepBylo Hanorosoro kopexca PO”».
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IToMuMoO BHYTPpUPOCCHIICKOTO HalJIOHA/IbHOTO aHTUYK/IOHUTE/IbHOTO PEryIupOBa-
HUA, B IPaBOBYIO cucTeMy P® BK/I04eHBI MeX/[yHapO#Hble IIpaBOBbIe aKThI, COfleprKa-
)€ aHTUYK/IOHUTEIbHbIE HOPMBI, B YaCTHOCTY MHOTOCTOPOHH:AA KOHBEHLINA IO BBHI-
MIOJTHEHMUIO Mep, OTHOCAIINXCA K HaJIOTOBBIM COITIALIEHNUAM, B IIe/ISIX IPOTUBO/IeIICTBUSA
Pa3MBIBaHMIO HAJIOTOBOII 6a3bl ¥ BBIBOMY IIPMOBIIN M3-I07 HAIOTO0OIOKEH N, paTudu-
nuposanHaa PegepanbHbIM 3ak0HOM 0T 01.05.2019 Ne 79-D3 (Me>xgyHapORHbIE HOPMBL
GAAR). YkazaHHOe 06CTOATENTBCTBO 3HAYNTENBHO YCIOKHACT IIPOOIEMY COOTHOLIECHIA
AHTUYKIOHUTEIbHBIX HOPM Y)Ke Ha YPOBHEe HallMOHA/IbHOTO M MeXXAYHAPOJHOTO IIpaBo-
BOro perynupoBanus (Xasanosa 2016, 30-43; Xasanosa 2015, 18-22; XaBanosa 2019,
40-43). B may4HOII MTEpaType BBIAEIAIOTCA C/IAYIOLIVEe BUIbI COOTHOIICHMIT MEXAY-
HApOJIHBIX U BHYTPUTOCYIAPCTBEHHBIX aHTUYKIOHUTEIbHBIX MPABUIL: 1) cUTyanus ot-
CYTCTBUS KOH(QIMKTAa MEXAY MEX[YHAPOAHBIMM UM BHYTPEHHMMY AHTUYKIOHWUTEIb-
HBIMJM HOpMaMJ, IIpefyCMaTpMBalollas IPUMEHEHNE BHYTPUIOCYHAPCTBEHHBIX HOPM
B KOHTEKCTEe MeX/[yHapPOJHBIX HA/IOTOBBIX COIIALIIEHNIT €3 CllelMaTbHbIX OTCHIIOYHBIX
HOPM B CaMIX HOPMaxX M COITIALICHMAX; 2) CUTYAIVs, KOT/Ia /IS IPYMEHEHNA BHY TPeH-
HYX aHTMYKJIOHUTETbHBIX HOPM HeOOXOAMMa OTCHUIOYHAs HOPMa B MEXAYHAapOZHOM
IOTOBOPE; 3) CUTYyalVs, KOTAA /I MIPUMEHEHN aHTUYKIOHUTEIbHBIX HOPM K MeXJy-
HAPOJHBIM ClieNIKaM HeOoOXOAMMBI crieninanbHble HopMbl GAAR, cocTaBismwIue YacThb
MEXIYHapOJHOTO [IOTOBOPa, — B 3TOM C/y4ae HaJIOTOBbIE€ COIVIAIIEHNSA MOTYT COJep-
JKaTb CaMOCTOSATe/IbHbIe HOPMBI «MeXIyHapogHOTro foropopHoro» GAAR, Tak Ha3bIBa-
emble treaty GAAR; 4) ycTpaHeHNe IPOTUBOPEUMII MeX/Y BHYTPUTOCYAAPCTBEHHBIMI
U MeXJYHAPOLHBIMM aKTaMM ITyTeM TOIKOBAHMS MeKAYHAapOAHBIX cormamenuit (Impu-
pum 2018, 722-738).

Hapspy ¢ obuienpusHaHHBIMY IIPYHIMIIAMY ¥ HOPMaMy MEXIYHAPOJHOTO IIpaBa
MeXXIyHapogHble oroopbl PO momiexxaT BKIOYEHNIO B IpaBoByIo cucteMy PO (ct. 15
Konctutynuu P®). B To >xe Bpems B IpaBoBoii cucteMe PP, 0cHOBaHHOI Ha BEpXOBEH-
ctBe Koncturyunn PO, npasuia MeXX/yHapOJHOTO JOTOBOPA, €C/IM OHY IIPOTUBOPEYaT
ee TIOJIO>KeHNAM, He MOTYT IPUMEHAThCS. B cBOI0 oyepesb, B 0653aHHOCTI OPTaHOB IO-
CYlapCTBEHHO BJIACTY IPY MMILIEMEHTAIVV MEX/yHaPOJHbIX JOTOBOPOB B IIPABOBYIO
cucteMmy Poccum, npepnonaramomeil B TOM 41CIe COOTHECEHME 3aKOHOJaTenbcTBa PO
Cc ee 00s3aTeNbCTBAMM 110 MEKAYHAPOTHBIM TOTOBOPAM, BXOAAT IIPU3HAHMeE, COOMIofe-
HIIe U 3alTa [IPaB ¥ CBOOOJ Ye/IoBeKa ¥ TPaXK/JaHMHA Y HefIOIyIl[eH e HapyLIeHNIT OC-
HOB KOHCTUTYIIVIOHHOTO CTPOs. VIHOe MpOTMBOpednIo 65 KOHCTUTYILVIOHHBIM IPUHIIN-
[IaM HapOJOB/IACTISA U CyBepeHuTeTa PP1C,

B uwactrocty, Koncturyuuonnsiii Cyn P® HeogHOKpaTHO OTMeYasl, YTO IONIOXe-
HYSL MeXJIyHapoiHOro poropopa P® o6majaiorT B MpaBOIPMMEHUTEIBHOM Ipoliecce
60bILIelt IOPUANIECKOI CUITON, YeM (efiepanbHBlil 3aKOH, HO He PaBHOI U He OOIbLIel,
geMm ropupmndeckas cuna Koncturyuun POV, Cornacto cr. 15 Koncturyunu PO, ecnu
MEXIYHapOLHBIM oroBopoM P® ycTaHOB/IEHBI MHBIE IPABUTIA, YeM IIPESYCMOTPEHHBIE
3aKOHOM, TO IPMMEHAITCA IpaBUIa MeXAYHApOTHOTO fIoroBopa. Tem caMbIM 3akpe-
IJIAETCA IPAaBOIPYMEHUTENbHBIN NPHMOPUTET HOPM MEXIYHAPOLHOTO JOTOBOPa Iepeq
HopMaMu ¢efiepasbHOTO 3aKOHA U IPOUCXOANUT 3aMelljeHNe B COOTBETCTBYIONIEN JacTu
BHYTPUTOCYaPCTBEHHOTO 3aKOHOIATENIbHOTO PETYIMPOBAHNA.

16 Tlocranosnenne Koncruryunontoro Cyga PO or 09.07.2012 Ne 17-I1.
17 Tocranosnenne Koncrurynmonsoro Cyna PO or 19.04.2016 Ne 12-T1.
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OpHako MMIUIEMEHTalysA IIOJIOKEHMII MEXYHapOJHOTO IIpaBa B POCCHUIICKYIO
IIPAaBOBYIO CUCTEMY AONYCTMMA JIMIIb IIPU COOMIONEHNN MX COOTBETCTBMS HMOMIOXKEHM-
am Koncturynuy PO u BRIABIEHHOMY KOHCTUTYLIMOHHO-IIPABOBOMY CMBICTTY 3TUX IIO-
JIO>KEeHUII, KOTOPBIil OTpaykaeTcs B MpaBoBbIX mosunyAx Koncruryunonnoro Cypa PO.
3ameTtum, 4To Pemepanbublil 3akoH oT 14.03.2020 Ne 1-PK3 «O cosepiieHCTBOBaHUM
PeryInpoBaHus OTAENbHBIX BOIIPOCOB OpraHu3ayy U QyHKIMOHUPOBAHMSA 1Ty OIMIHOI
BIACTI» U3NOXKUI CT. 79 Koncturyuun PO B HOBOI pefakiyy, MpefycMaTpyBaloLiei,
B YaCTHOCTM, YTO pelleHMS MEeXKIOCYHapCTBEHHBIX OpPTaHOB, IIPUHATbIE HA OCHOBA-
HIUU TIOJIOKEHMII MEXIYHapOAHBIX KoroBopos PO B uX MCTONKOBaHMM, IPOTUBOPEYA-
meM Koncrturyunn PO, He nogexxar ncnonnenuio B Poccuiickoit @epgepanun. Takum
o6pasoM, B IpaBoBOIT crcTeMe PO OKOHYATETbHO 3aKpeIIeH NPYOPUTET MOMIOXKEHMI
Koncturynun P®, a Takke UCTONKOBAaHNUA €€ HOPM, YTO JlaeT BO3MOXKHOCTD CyfaM Ipu
paspeleHNyt KOHKPETHBIX Jie7T PyKOBOZICTBOBATbCA B IIEPBYIO OYEPEb CMBICIOBBIM CO-
Iep>KaHueM IpaBoBbIx no3uuuii Koncruryunonnoro Cyga P®, B ToM 4imcrie o Bonpo-
caM NpUMEHEHNA Ha/JOTOBOTO 3aKOHOMATENbCTBA, U JaXKe B TeX CIydYadx, KOIZja TaKoe
UCTO/IKOBaHNe PacXOAMTCA C MCTONKOBAHMEM MeXIYHAPOJHBIX COITALIEHNI, JaHHBIM
MHOCTPaHHBIMU CyJJAMJ ¥ MIHOCTPAaHHBIMI Ha/IOTOBBIMM OpTaHaMI.

[IpaBOIPUMEHNUTEIbHBIN [IPUOPUTET MEXKAYHAPORHBIX [OroBopoB Poccum 06
yCTpaHeHMN IBOJHOTO HAJIOTOO0/IOKEHNsA, a TaKkKe MeKIYHapoaHbIX KoHBeHLNii, pa-
tudunposanubix PO, sakpemen B ct. 7 HK P®; on mpegycmarpuBaeT 00513aHHOCTD
CYZI0OB IIPYMEHATD MOTOKEHUA MEX/YHapOJHBIX IOTOBOPOB B CIy4YasAx, KOIZa Hallyo-
Ha/IbHOE 3aKOHOJIaTe/IbCTBO BCTYIIaeT B IPOTUBOpeYNe ¢ MeXTYHAPOJHBIMU IIPaBOBbI-
MU aKTaMM ¥ YCTaHABJAMBAET MHOE NIPAaBOBOE PETryNMpOBaHye VICIIOTHEH) HaOTOBBIX
obs3anHOCTeN N1y, OIHAKO MpsIMOe IpUMeHeHVe HOPMbI MeXIyHapOJHOTO JOTOBOpPa
3a4aCTyI0 HEBO3MOXKHO 0e3 JJOIOITHNUTETbHOTO MICTOIKOBAHMA I0PUANYECKOTO I 9KOHO-
MMYECKOTO CMbIC/Ia HaJIOr0o6/1araeMoil onepanny, BbIsBIeHNEe KOTOPOTO OCYIIeCTBIIA-
€TCSl TOIBKO B CIy4ae oOpallleHns IpaBOIPUMEHNTENA K IOTOXKEHNAM O(UIaTbHBIX
KOMMEHTap1eB K COOTBeTCTByIUM forosopaM u Konsennuam. Ilo mHeHuto Bepxos-
Horo Cygma PO, B cuny 1. 1 ct. 31 Benckoit konBeHumn «O NpaBe MeXIYHapOSHBIX TO-
TOBOPOB», 3aKI04YeHHON 23.05.1969, MeXIyHapOMHbI OTOBOP [JO/KEH TOTKOBATHCS
[I06POCOBECTHO B COOTBETCTBMM C OOBIYHBIM 3Ha4YeHMEM, KOTOpOe CIefyeT NpHUAaBaTh
TepMIHAM J0rOBOPA B X KOHTEKCTE, a TAKXKe B CBeTe 00bekTa 1 1eneit gorosopa's. Co-
I7IaCHO CT. 32 BeHCKOJi KOHBEHLIMMN, OFHVM U3 CPENCTB TOIKOBaHNA MEX/yHapOJHbIX CO-
IJIAllIeHNIT 06 yCTpaHeHUY JBOVIHOTO Ha/IOTOO0/I0XKeH ], 3aK/TI0UEHHBIX B COOTBETCTBUN
¢ MopenbHOI KOHBeHIMel 00 M30eKaHNN [BOITHOTO Hasmoroobmoxenns Opranusanym
9KOHOMUYECKOTO COTpyAHMYecTBa 1 passutus (ganee — OIDCP), apatorcs Kommenra-
purt O3CP k ykasaHHOI Mope/npHOI HaJIOroBOJ KOHBEHIVN. AHaMu3 CyfeOHOI mpak-
THKM TTOKa3bIBAET, YTO IIPY pa3pelleHN KOHKPETHBIX fIe/l POCCUIICKIE CYAbI IIPUOeraoT
k KommenTapusam O9CP pa neneit TONKOBaHMA MeXIYHAPOSHBIX HA/IOTOBBIX COLIAllIe-
HIIL, @ B HEKOTOPBIX C/Ty4asaX U [IA 1iefell TOTKOBaHMA HOPM HaI[MOHAIbHOTO Ha/IOTOBO-
IO 3aKOHOJJATe/IbCTBA KaK K aKTaM PaMOYHOr0'?, peKOMeH/aTe/IbHOT 0, HOIIOTHUTENIBHOTO

8 Onpenenenne Cyme6HoOil Koterum 10 3KOHOMMYeCKMM cropam Bepxosnoro Cyma PO or
06.03.2018 Ne 304-KI'17-8961 mno pemy Ne A27-25564/2015; IIncomo ®HC P® ot 06.05.2019 Ne CA-4-
7/8448 «O630p CymeOHBIX CIIOPOB IO BOIIPOCAM IIPVMEHEHVsI IIOIOKEHNIT MeX/YHAPOSHBIX HA/TOTOBBIX
JIOTOBOPOB U 37I0YHOTPe0/IeHNs 3aKOHOATEbCTBOM IPJ TPAHCTPAHIYIHBIX OTIEPALMAX».

19 Tlocranosnenue Ipesunuyma BAC PO ot 15.11.2011 Ne 8654/11.
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IIPaBOBOTO XapaKTepa, yCTaHAB/IMBAIOIINM O0IIIe IPYHIINIIBI U IIOAXO/BI K YCTPAHEHUIO
fBOVIHOTO Hajoroobnoxenns (MauexnH, TokapeBa 2018), T.e. paccMaTpUBAIOT UX Kak
aKThI «Msrkoro npasa» (Jemmn 2013; Temun 2015; TTonomapesa 2018). Msrkoe mpaso
olpefie/isieTCs B HAyYHOI! IMTepaType KaK COBOKYITHOCTb IIPABWII IIOBeJeHM 1, 30XKEH-
HBIX B aKTaX, He ABIAKIINXCA UCTOYHMKAMM MEXIYHAPOJHOTO IpaBa M He MMEILIIX
00513aTe/IbHOI I0PU/IYECKON CUJIBI, HO KOTOPBIE TeM He MeHee MOTYT UMeTh OIIpefie/ieH-
Hble (KOCBEHHDBIE) IIPaBOBBIE IIOCTIEICTBIA, HallelleHbl Ha TaKue IOCTIeCTBIUA 1 IIPaKTH-
YeCKM MOTYT K HUM npuBecTy (cM., Hamp.: Senden 2004, 112). O6bIYHO K MATKOMY IIPaBy,
¢dbopMMpyeMOMy BIaCTHBIMU CyOBEKTaMM, OTHOCAT PasIMYHOTO POfia MIPABOBbIE aKThI,
TaKMe KaK PyKOBOJICTBA, MHCTPYKTVMBHBIE YKa3aHNUs, IMPKY/LAPbI, OOBIKHOBEHNS IIPaK-
TUKM, 3TUYecKIe KomeKkchl ¥ kouBenunu (Weeks 2014, 3).

Kpome odpuinanpbHbIX KOMMEHTapyeB K MeXX/YHAPOJHBIM JOTOBOPAM, K aKTaM MSAT-
KOTO IIPaBa MO>KHO OTHECTH aKThl OPMIINATbHOTO UCTOTKOBAHNUA JOTOBOPOB, laBaeMble
KOMIIETEHTHBIMI (PMHAHCOBBIMM U HAJIOTOBBIMM OpPTaHaMM JJOTOBAPUBAIOIIMXCS TOCY-
lapCTB, a TaK)Ke CyheOHbIe pelleHNsa MeX/[YHaPOIHBIX CY/IOB, COTEP)KAIINX IIPaBOBbIe
MO3UINY, 3aTparuBaollye IpefMeT CIIOpa MeXJY Ha/lOroIIaTebIIMKOM M Hajoro-
BBIM OPraHOM, PacCMaTpPMBaEMOI0 B POCCUIICKOM Cyfie. B COBOKYIHOCTM aKThI MATKOTO
npaBa GOPMUPYIOT CIOKMBIIYIOCS MEX/YHAPOLHYIO IPAKTUKY, CTAHAAPThI 1 IIpaBuIa
MpUMEHEHNA CYlaMU U TOCY/JapCTBEHHBIMI OpTaHaMM Pas3IMYHbIX TOCYJApCTB MEXTY-
HApOJIHO-TIPaBOBBIX aKTOB. Kak IokasbIBaeT poccuiickas cyfeOHas IpakTuka, apou-
TPa)KHBbIE CYABI IIPY Pa3pelIeHN! HaJOrOBBIX CIIOPOB, CBA3AHHBIX C HEOOXONMMOCTBIO
MIpMMEeHEeHN aHTUYKIOHUTEIbHbBIX IIPaBUJI, YCTAHOBIEHHBIX He TOJIbKO B POCCUIICKOM,
HO U B MEX/yHapOJHOM 3aKOHOJATE/IbCTBE, [ BbIABIEHMA 9KOHOMUYECKOTO U IOpU-
[MYeCKOTO CMBIC/IA IIPOBOAVIMBIX HA/IOTOIIATE/IBIVIKOM OIlepaliiil MIXPOKO IPUOeraoT
K yKa3aHHBIM BbIIlle MEXJYHapPOAHBIM aKTaM MATKOTO IIpaBa, He IPM3HaBasA 332 HUMMU
00513aTeJIbHOTO XapaKTepa M afalTUPYs UX UCTOTKOBAHNUE IO POCCUIICKYI0 9KOHOMM-
YeCKYI0 ¥ IOpUANYECKYIO JelICTBUTETbHOCTD. B yacTHOCTH, B 1. 13 O630pa mpakTukn
paspelleHMs CygaMM CIOPOB, CBA3aHHBIX C 3alIUTON MHOCTPAHHBIX MHBECTOPOB, YTB.
IIpesupmymom Bepxosnoro Cyma P® 12.07.2017, pasbsACHEHO, YTO HAJIOTOBbIE JIbIOTHI,
IpeSyCMOTPeHHbIe MeXIYHapOAHbIMM loroBopaMu PD, He mpenocTaBIAIOTCSA B OTHO-
HIEHNY TPAaHCTPAHMYHBIX OIlE€palNii, ITABHOM LIE/IbI0 COBEPIIEHNA KOTOPBIX ABANIOCH
MOTy4eHNUe JOXOfa ee YYaCTHMKaMM MCKIIOUUTETbHO WIN MPeUMYILIEeCTBEeHHO 32 CUeT
HAJIOTOBOJI BBITOABI (CO3/IaHMA O/IaTONPUATHBIX YC/IOBUI HATOTOOOIOKEHNA) B OTCYT-
CTBUE HaMepeHMA OCYIeCTBATb 3KOHOMMYECKYIO eATeNbHOCTDb. IIpu aTOM KaTeropus
Ha/IOTOBOJ BBITOZIBI PACCMATPUBAETCS I OLIEHMBAETCA IMEHHO B KOHTEKCTE POCCUIICKOTO
HaJIOTOBOT'O 3aKOHOJIATe/IbCTBA Y CYAeOHOI TOKTPIUHBL

TakuMm 006pa3oM, BbILIETIPUBEIEHHBIE PACCYX/ICHUA BBIABIAIOT ILIETYI0 CUCTEMY
KOMIIIEKCHOTO aHTUYK/IOHUTE/IbHOTO PerylIMpOBaHMs, COYETAIOMIYIO ITOIOKEeHN poc-
CMIICKMX OOIIUX ¥ CIIelVa/IbHbIX aHTUYKIOHUTENIbHBIX IMPABUII, Cy/leOHbIX IIPaBOBBIX
HO3UINIT ¥ 0QUIIMATBHBIX MICTOIKOBAHWII BHYTPUPOCCUIICKOTO HATIOTOBOTO 3aKOHO/A-
TEbCTBA, C OJHOI CTOPOHBI, I MEXK/IYHapOSHO-IIPABOBBIX HOPM MEXXIYHapOJHBIX JJOTO-
BOopoB 11 KoHBeHIUII, a TaK)Ke TOIO>KEHNI aKTOB MATKOTO IpaBa (peKoMeHalnil, KOM-
MEHTapyeB U Jp.) ¥ CyAeOHBIX pellleHNIT MeXXYHapOAHbIX CyaoB — c gpyroit (Cordeiro
Guerra, Mastellone 2009, 512-513). EctrecTBeHHO, YTO yKa3aHHasA COBOKYITHOCTD ITPaBO-
BBIX aKTOB JJOJDKHA PAaCCMaTPUBATHCA C TOYKM 3PEHNA IPUOPUTETHOCTH U O9EPETHOCTI
VX IpUMEHeHMs B KOHKPETHBIX Jle/laX PV M3y4eHUM OOBeKTUBHO CJIOKUBIINXCSA 9KO-
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HOMIYECKVX OTHOIIEHWII MX YIACTHUKOB JI/IA 3alIUThI IIy6mmaHoro nHTepeca PO mpn
B3UMaHMI HAJIOTOB B OIOIKETHYIO CHCTEMY.

3amMeTnM, YTO NPUOPUTET TOW WIM MHOM CUCTEMbl AHTUYKIOHUTENbHBIX HOPM
Y IpaBWI — HAIVIOHAJIBHON CMCTEMBI HaJ| MeXXIYHApOIHO WM HA060pOT — MOXKET
MEHATHCA IPU PaspeIleHn)t KOHKPETHOTO Jiefla B 3aBUCUMOCTH OT IJIABHOTO KPUTEPUS,
YIIOMAHYTOTO BbIIIE ¥ 3aKPEIJIEHHOTO B ITPaBoOBbIX nosunyax Koncruryunonnoro Cypa
P®, T.e. OT COOTBETCTBMA MONOXEHUI MEXXTYHAPOJHBIX aKTOB I0N0KeHuss Koncrury-
nuy PO 1 KOHCTUTYLIMOHHOMY CMBICTY IIOIOKEHUII BHYTPUPOCCUIICKOTO HAJIOTOBOTO
3aKOHA. YKa3aHHbI/ IPUOPUTET B HACTOsAIIEE BPeMS MPENCTABIAETCA 3aKPEIIEHHBIM
B HOBOJ pefakuuy HopM Koncturynuu PO, 4To no3BosAeT faBaTh OLEHKY MeX/yHa-
POZIHBIM aHTUYKIOHUTEIbHBIM MIPABU/IAM C STUX IIO3MLMIL. B mpoTtnBHOM ciydae, Korga
HET TaKOTO OYEBMHOTO BblABNEHHOro KoncturyumonneiM Cynom PO mporusopeuns
KOHCTUTYIIMOHHOMY CMBICITy HaJIOTOBOTO 3aKOHA, JIEICTBYeT MHOW KOHCTUTYLMOHHBII
IPUHIUII — IPUOPUTETA IOJOXKEHUI MEXJYHAPOJHOIO JOrOBOpPa HaJi BHYTpPMHAI-
OHAJIbHBIM 3aKOHOJIaTEeNbCTBOM, BJIEKYLIMI 3a CO6OI B TOM 4YNC/le BO3SMOXXHOCTD IIPH-
MeHEeHNA aKTOB MEXIYHaPOJHOIO IIPABa, AKX TOTKOBAHME IIOIOKEHNAM MEX/yHa-
poziHOrO oroBOpa. B aToM cmy4yae poccuiickue aHTMYKTOHUTEIbHbIE IPABUIA JOTDKHBI
IIPUMEHATHCA B KOHTEKCTE MEXYHAPOJHOTO JOTOBODA.

2.2. Hpasoswe Mexanu3mol obecneveHus npuHyuna saujumaol
3AKOHHBIX OHCUOAHUTL Hanozonnamenvbuiuka

CoBpeMeHHas 0pUANYecKas HayKa U CyfeOHas IIpaKTHKa, npexpe Bcero Koncu-
tyuonHoro Cyna P®, paspaboTanu 1 BBISIBUIN CYIIHOCTb OCHOBHBIX 0a30BBIX IPVH-
LIMIIOB HAJIOTOBOTO IIpaBa, K YMCIY KOTOPHIX OTHOCUTCA IPUMHIUII IIPABOBO OIpere-
JICHHOCTY B HAJIOTOBBIX OTHOIICHMSX, 00eCIIeYNBAIOIINIL, B CBOIO OYepelb, pean3aliyio
NpMHINIIA TOANEepP)KaHMA NOBepUA IpaXkflaH K 3aKOHY U JIEMICTBMAM rocymapcTsa. Kax
ormeyan Koncturyunonnsiit Cyp PO, ykasaHHBI NPMHLMII IIpeIIOIaraeT CoXpaHeHye
Pa3yMHOI CTaOMIBHOCTY IIPABOBOTO PETY/INPOBAHNA Y HeTOIIYCTUMOCTb BHECEHS IIPO-
M3BOJIbHBIX M3MEHEHWI B IeMICTBYIOLIYIO cricTeMy HOpM. CoOmofieH e JAHHOTO IIPUHIIN-
a nMeeT 6O/IbIIOe 3HAYeHNE /I 00eCIIeYe s eVIHCTBA IPAaBONPYMEHNTEIbHO ITPaK-
THKM, KOTOPasi IOCPeICTBOM CBOVX Pa3bsCHUTEbHBIX aKTOB IIPM3BaHa CIOCOOCTBOBATD
ITOBBILIEHNIO OINIPEMIEIEHHOCTI HAJIOTOBOTO IIPABOBOIO PEryIMPOBaHUA U BbIABICHUIO
ero cmbicma®’.

ITo MHeHMIO 3apyOeXXHBIX aBTOPOB, HEOIIPEIe/ICHHOCTD B IPYMEHEHNU IIPAaBII aH-
TUYK/IOHUTETIBHBIX HOPM U 00yC/IOB/IEHHAsI 9TUM 00CTOSTEIbCTBOM CTOXKHOCTD B JJOCTI-
JKeHVM Oa/laHCa YaCTHBIX M ITyO/IYHBIX IHTEPECOB YCYTYOIAIOTCA OTCYTCTBYEM 001Iero
HOPMATVBHOI'O ONIpe/ie/IeHNs YKIOHEHN A OT yIIaThl HAJIOTOB, TPYJHOCTAMU B HaXOX/le-
HIU TPaHUI] MEXY 3aKOHHBIM ¥ HE3aKOHHBIM HaJIOTOBBIM IIJTAHMPOBaHMEM, a TAKKe Cy-
IeOHBIMM pelileHsIMHU B oTHOLIeHNM TprMeHeHnss GAAR u cyneOHBIX JOKTPUH IPOTUB
YKIOHeHMA OT yIUIaThl HajmoroB (Mosquera Valderrama, Burgers 2019, 4). Kpome Toro,
B 3apyOeXHOII IMTepaType MOAYepPKUBAETCS, YTO CYLIeCTBOBAHNUE IIPABOBOI CTAOW/Ib-
HOCTH ¥ TIPeJCKa3yeMOCTV OCHOBBIBAETCA Ha Y€TKUX ¥ KOHKPETHBIX IIPaBU/IAX, a 3TO He

20 Tlocranosnenue Koncrurynuonroro Cyga PO or 28.11.2017 Ne 34-1T; Onpepenenne Koncrury-
nuonHoro Cyga P® ot 02.04.2015 Ne 583-0O; Iloctanosnenns Koncturynuonsoro Cyzna PO ot 24.05.2001
Ne 8-IT; ot 29.01.2004 Ne 2-IT; ot 20.04.2010 Ne 9-IT; ot 20.07.2011 Ne 20-IT; or 27.03.2012 Ne 8-I1.
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OYeHb XOPOIIO COYETAETCS € MIeoIorueil 06001 eHus, nexateit B ociobe GAAR. IToa-
TOMY y4eHble yTBepXk/jatoT, 4To GAAR BefieT K yBeM4eHIIo IpaBoBoii HeOIIpe/ieeHHO-
CTM [ HAJIOTOIIATENNbIIMKOB B CUITY CBOEro 0600IIEHHOTO XapaKTepa I IPersiTCTBYeT
3aKOHHBIM JIeTIOBBIM omepanyaM (Xiong, Evans 2014, 688).

ITo muenuto A. B. [leMnHa, mpaBoMepHbIe OXXKMUIAHNA HAJOTOIUIATE/IbIIVIKA SABJIAIOT-
Cs1 OFJHOM M3 COCTABJIAIOUIVX IPUHIUIIA ONpeie/IeHHOCT) MPaBa, KOrja KaXKzjoe NI,
[OCTYIIAlollee IPAaBOMEPHO U HOOPOCOBECTHO, BIIpaBe IIONIAraTh, YTO M APYTUe JUIla
(BK/TIOYas BIACTHBIX CyOBEKTOB) OYIYT BeCTU cebs mpaBoMepHO U fobpocosecTHO ([le-
muH 2015, 15-16). Ha Heo6XopuMOCTb cOOMIOREHNS IIPABOBOI OIIPENe/IEHHOCTY B Jiesi-
TENMbHOCTHU PUCKATBHBIX OPTraHOB (0COOEHHO B 0OIACTI HATIOTOBOTO KOHTPOJISI 1 OTBET-
CTBEHHOCTY) HEOJHOKpaTHO yKasbiBan Koncturyumonnsnit Cyp PO, ormeyas, B 4acT-
HOCTH, C/IefyIolliee: HajIOroI/IaTe/IbIINK BIIpaBe IIpeAIosaraTb, YTO eC/I/ Ha/lOTOBBII
opraH He oOpalaeTcs K HeMy 32 00bsSICHEHVAMY MM JOKYMEHTaMM, TOATBEPXK AL
MU JieK/IapypyeMble HajloI'y, TO y Ha/JIOTOBOTO OpraHa HeT COMHEHMII B IIPaBUIbHOCTH
yIIaThl Hajoros. VIHoe 03Havano Obl HapyleHye IPYHIMIA IPAaBOBOI OIpefie/IeHHOCTI
1 BeJIo O6bI K IPOU3BOITY Hanorosbix opranos®! (Hornua 2019, 82). O6Gecneyenne Gananca
YaCTHBIX Y IYOTMYIHBIX MHTEPECOB KaK IIPOsIBJIeHNE IPYHIIMIIA CIIPABeINBOCTH B HAJIO-
FOBBIX OTHOIIECHNSAX HEBO3MOXXHO 6e3 IpefiCKa3yeMOCTI OBeeH sl CTOPOH U Ha/IN4us
CTaOV/IbHBIX IIPABUJI PETYNMPOBAHNUS TAKOTO IIOBEIEHN.

CrienanucTbl akLeHTUPYIOT BHMMAaHME Ha TOM, YTO IpOsABIeHMEM IIPMHLMIA
CIIpaBeI/IMBOCTY BBICTyNaeT TpeOOBaHMe 3aLUTHI He MIOOBIX, @ TOIBKO IPAaBOMEPHBIX
OXXUIAHUII HAJIOTOIIATeNbIIMKA. YKa3aHHOE CJIe[CTBMe IIPUHIMIA CIIPAaBeNINBOCTU
YIPOIIEHHO OIpefe/ieTCsl TaK: IPaBo II0 CBOEH CYTH He MOXKET JaBaTb HEOOOCHOBaH-
HBIX IIPEMMYILECTB, BCIEACTBUE Yero MyOIMYHOI 3aluTe IOAJIeXXaT TONbKO Te Ojara
CyO'beKTOB IpaBa, KOTOPbIe IPUOOPETEHbI MMM B COOTBETCTBUM C OOIMIMI LIe/ISIMMU ITpa-
BOBOT'O PEryIMpoBaHMsA, B TOM YUC/Ie C Y4eTOM IPMHLNIA IOPUANYECKOTO PaBeHCTBa,
6e3 He0OOCHOBAaHHBIX KOHKYpeHTHBIX npeumyiects (Tiotnn 2020). [Tpesymmus fo-
6pOCOBECTHOCTI CTOPOH UMYIecTBeHHbIX oTHoueHn 1 (cT. 10 Ipaskganckoro kogekca
P® (wyactp nepsas) or 30.11.1994 Ne 51-D3) He mpepnonaraeT, YT0 KOHCTUTYLMOHHAS
3aIMTa MOXKET PACIpPOCTPAHATLCA Ha OXKMJAHUSA, CBSI3aHHBIE CO CTpeMJICHUEM OfIHOM
CTOPOHBI IPABOOTHOIEHN HAPYIUIUTD [IPaBa 1 3AKOHHbIE MHTEPECHI PYTOil CTOPOHbBIZZ.
JlaHHas1 paBoOBas MO3UIVS MPOSBIACTCA IPYU PACCMOTPEHMN KOHKPETHBIX CYHeOHBIX
pasouparenbCTB B TeX CMydasX, KOTJa CYI OTKas3blBaeT HATOTOIUIATENIbIIUKY B YOB-
JIeTBOPEHMM €ro TPeGOBaHMII B TOM YNC/Ie II0 TOMY OCHOBAHMIO, YTO 3alITe MOJ/IKAT
MIMEHHO MTPaBOMeEpPHbIe OXKIAHMS Tna®,

B cdepe HaMOrOBBIX OTHOIIEHNIT TIPABOMEPHOCTD OXKU/JAHWIT HATIOTOTUIATETBIMNKA
OIIpefieNsIeTCsl HA OCHOBAHUM MPEeJOCTAB/IEHHBIX €My HAJOTOBbIM 3aKOHOMIATEIbCTBOM
NBIOT U HPEeMMYILIeCTB, KOTOPble KacaloTCsA peanusalyy KaK MMYIIeCTBEHHBIX IIpaB
HaJIOTOIIATE/IbINNKA, CBA3AHHBIX CO CHIDKEHMEM WIM OCBOOOXKIEHNEM OT HajOTOBOTO
u3bATUA>, TaK 1 €ro npas B cpepe HEMMYIIECTBEHHDBIX OTHOLIEHWII, B YaCTHOCTU OT-

Omnpepenenne Koncrurynnonnoro Cyaa PO ot 12.07.2006 Ne 267-0.

ITocranosnenne Koncruryunonnoro Cyga PO or 20.07.2011 Ne 20-I1.

2 Onpepenenne Bepxosroro Cyga PO or 19.07.2019 Ne 305-KI'18-17303.

Kcrary, cxmappiBaromascs cygeOHas IpaKkTuKa MAET 110 Iy TU UHTepIIpeTallny 3aKOHHBIX 0XIJa-
HMIT HAJTOTOIIIATe/bI KA MIMEHHO KaK O>KU/JAHUI 10 CHYDKEHUIO CyMMBI Hajtora. Cm., Hamp.: Otipeyienenue
Bepxosnoro Cyna P® or 06.03.2018 Ne 308-KI'17-14457.

94 Becmnux CII6TY. ITpaso. 2022. T. 13. Buin. 1



HOILIEHNII HaJIOTOBOTO KOHTPOJIS ¥ MPpUBJIeYeHM A K 0OTBeTCTBeHHOCTH. 1o MHeHuIo Kon-
ctutyuuonHoro Cyzma P®, ¢ Touky 3peHNsA KOHCTUTYLMOHHOTO NPMHINIIA IPaBOBOTO
rOCyZapcTBa HEJONYCTUMO UIHOPMpPOBaHME IMPABOMEPHBIX OXXMIAHUII CYOBEKTOB CO-
OTBETCTBYIOIIX S3KOHOMMYECKUX (MHBECTUIVOHHBIX, TAMOXXEHHBIX) IIPaBOOTHOIICHMII
B 9aCTU BO3MOXKHOTO IIPUMEHEHMNs TIbrOT U TIpedepeHtmit®>.

ITopsgok peanmsauyy 3aKOHHBIX OXXMIAHMII HAJOTOIUIATE/IbIIMKA OIpefie/nsaeTcs,
KaK IpaBuIo, GopMaIbHbIMI TPeOOBAHNMAMN JOKYMEHTATBHOTO IOATBEpKAeHUs (ak-
TOB OCYILECTBJ/IEHNSA PEaIbHOM XO3AMCTBEHHON [I€ATEIbHOCTY, BEEHUA M B YCTaHOB-
JIEHHOM IIOPsIJKe HAJIOTOBOTO U OYXTaJATePCKOr0 y4eTa, IOTBEP)KAAI0IMMIY €T0 IIPaBo
Ha [I0/Ty4eHIie Ha/IOT0BOII BBITOAbI. TakyM 06pasom, 3aIuTa UMYIeCTBEHHbIX 3aKOHHBIX
OXKUJIaHWIT HATOTOIUIATeIbIMKA B chepe HaMOrOBBIX OTHOLICHWIT CBOAMUTCS B OO/IbIIIE
CTelleHM K JOKa3bIBaHMIO OOOCHOBAHHOCTY IIOJIYYEHHON VM HA/IOTOBOI BBITOJBL, T.e.
000CHOBAHHOCTD MOMTYYEHHOI HA/IOTOIUIATEIBIIIKOM HA/IOTOBOI BBITOBI (haKTUYeCKU
MOZITBEPK/IaeT 3aKOHHOCTDb €ro OXXUAaHmit M Hao6opot. CTpemieHe HaMOTOIIATENb-
IYIKa ONTVMM3VMPOBATh HAJIOTOBbIE IIOCTENCTBIA CBOEI X035MICTBEHHOMN [eATEIbHOCTU
SIBIISIETCS €r0 9KOHOMMYECKM 0OOCHOBAHHBIM JKelaHeM CHUSUTb M3IEP)KKM, BbI3BAH-
HbIe YIUIATOJl HAJIOrOB, YTOOBI B KOHEYHOM CYeTe peann3oBaTh CBOIO [TIABHYIO Lielb —
HoTy4eHye IpubbIIN B Hanbojee BBICOKOM pasMepe.

3alnTa 3aKOHHBIX OXKMJJAHUII Ha/IOTOIUIATENbIMKA B CBA3Y C MMEIOLUIMMCS y Hero
IIPaBOM Ha IIpYMEHeHMe HaTOrOBBIX IpedepeHInii 00yCTOBIMBACTCS €r0 MpefIpUHI-
MaTeIbCKOIl IesATeIbBHOCTBIO B YCIOBMSX TPaXKJAHCKOTO 000pOTa, MOCKOIbKY MMEHHO
UMYIleCTBEHHbIE IOCTIECTBIS IPaXX/JAHCKO-TIPABOBBIX CAE/IOK CO3ZAI0T 6asy mis ¢op-
MUPOBaHMsI 3aKOHHBIX MHTEPECOB B HamoroBoil cepe. CoBeplias Te WIM VHbIE Jieli-
CTBUS B TPXJAHCKOM 000pOTe, OpuanNIecKiie U GpusndecKne auia OLeHNBAT CBOU
BO3MOYXHbIE Ha/IOTOBBIE 00513aTe/IbCTBA, MICXOAS U3 TeX MMYIIeCTBEHHBIX [TOC/TeCTBII,
KOTOpbI€ HACTYIAT B PE3YAbTATE 3AK/IIOYEHM TPAXKTAHCKO-IIPABOBBIX JOTOBOPOB MM
COBepIIeHVsI MHBIX IOPUNYECK) 3HAUMMBIX [eiICTBUIL. DKOHOMMYECKas 1ienecoobpas-
HOCTb peUIeHMNI, TPYHMMAEMbIX OpPraHaMI IOPUMYECKOrO JINLIA WY MHMBYJLYyaTIbHBIM
NIpEAIIPYHMMATENIEM, ONPENENAETCA MU CAMOCTOATENbHO, IIOCKOIbKY TOJIBKO CaMM Ha-
JIOTOTUIATENIBINUKIM O06/TAJAI0T MIMPOKOIT AUCKPeI[ueil Ipy MPUHIATUN pelieHnit B cepe
Ou3HECa B CUJTy PUCKOBOTO XapaKTepa MpefIPUHIMATENbCKONL IeATEbHOCTI.

ITo muennio Koncturynmonsoro Cyza PO, HamoromnmaTenpmmk B m1060M crydae ca-
MOCTOSITE/IBHO OCYILECTB/IsIeT BBIOOP HAIIPABJIeHNUs CBOET MPeIPUHIMATEIbCKOI Jesi-
TEJIbHOCTH, 3aK/IH04as pas/MyHble IPaXKJaHCKO-IIPaBOBbIE IOTOBOPBI CO CBOVMI KOHTP-
areHtaMy — QU3NYECKVMM ¥ IOPUAMYECKMMH ULIaMy (PO3HMYHAS KYIULA-IPOJAKa,
MOCTAaBKA U [Ip.), U, CTIEOBATENbHO, UCIIOMHIET CBOM HAJIOTOBbIE 0OSI3aHHOCTI B paMKax
TOVI VT MHOV CHCTEMBI HAa/TIOT000/I0KEH NS, IPUMEHMOTI K BBIOpaHHOMY BUY HesITe/b-
HOCTH. PaspeliieHne ke CIIOPOB O HAOTOBBIX MOCTEACTBUAX KBaTMPUKALMU CETOK,
3aKJIIOYEHHBIX HAJIOTOIUIATENbUIVKAMU C TPETbUMU JIULAMH, T.e. (PaKTUIeCKy CIIOpOB
0 3aKOHHOCTM OXXUIAHUI Ha/IOrOIJIaTEeIbIINKA, OTHOCUTCSA K KOMIIETEHIIUI CY/IOB, KO-
TOpbIE He JO/DKHBI OTPAaHNIMBATHCS YCTAHOB/ICHVEM TONbKO (OpMaIbHBIX YCTIOBUIL IPY-
MeHEeHVsI HOPM 3aKOHOJ]aTe/IbCTBA O Hajlorax 1 cbopax. B cryuae comHeHuit B mpaBoMep-
HOCTY IIPVYIMEHEeHsI Ha/IOTOIIaTe/IbIIIKOM Ha3BaHHO CHCTeMbl HAJIOTOOOIOKEH S CYT

2> Omnpenenenne Koncturyunonnoro Cyna PO or 02.04.2015 Ne 583-0.
%6 Tlocranosnenue Koncrurynuonnoro Cypa PO or 24.02.2004 Ne 3-I1.
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00513aH YCTAaHOBUTD, UCCIIEIOBATh U OLIEHUTDb BCIO COBOKYITHOCTb MMEIOIUX 3HAYeHNe
JULSL IPABUJIBHOTO Pa3pelIeHns fiefa 06CTOATeNbCTB? .

B pasBuTye CBOMX IIPAaBOBBIX MO3MIUIT O CAMOCTOATENLHOCTY BBIOOPA HAIOTOII/Ia-
Te/IBIUKOM (HOPM IpefIpUHUMATENbCKOI fesTenbHoCcT KoHcturynmonusiit Cyn PO
11 chepbl HATTOTOBBIX IOCTECTBUI MIMYIIECTBEHHOTO Iepepacipefie/ie s, OCyecT-
B/II€MOT0O B paMKaX I'PaKIaHCKOT0 000poTa, oT™MedaeT, 4To npaswia HK PO npegycma-
TPUBAIOT BO3MOXKHOCTb BBIOOpA HAJIOTOIUIATE/NbIINKOM Hayubosee ONTIMAaNIbHOTO CIIO-
cob6a opraHmsanyy SKOHOMIYECKOI JIesTe/IbHOCTI 1 HAJIOTOBOTO ITaHMpoBaHus. [Ipu
sroM HK P® ompepenser Mepy cBO6OABI yCMOTpPEHNA HA/IOTOIUIATE/IBIIVKOB B IIpoLiecce
VICIIO/THEHVSI IMY KOHCTUTYI[MOHHOJ 00S3aHHOCTY IO YIUIaTe HAJIOTOB, IPU KOTOPOIL
OHN BIIPaBe CaMOCTOSTENBPHO OCYIIECTB/IATh HATOrOBOE IUIAHMPOBaHME IIpU COOIIIO-
JEHNM 3aKOHOJATE/NIbHBIX OorpaHmdeHnii. Hamoroboe 3akoHOZATENIbCTBO HE MCK/IIOYAET
B HAJIOTOBBIX IIPABOOTHOIIEHNAX JIEICTBMA NPUHLINMIIA JUCIIO3UTUBHOCTU U JIOIYCKAeT
BO3MOXKHOCTDb BbIOOpA HA/IOTOIUIATE/IBIVKOM TOTO W/IJM HOTO METO/IA YIETHOI IIOJIM-
TUKM (IIPMMEHEHN HaJIOTOBBIX JIBTOT VIV OTKAa3a OT HUX, IPYMEHEHNs CIeIaTbHbIX
HaJIOTOBBIX PEKMMOB I T.1I.), KOTOPas, OFHAKO, He JO/DKHA UCIIONb30BaThCA [/ Hellpa-
BOMEPHOTO COKPAIlleHNI Ha/IOTOBBIX IOCTYIIZICHUIT B OIO/KET B pe3y/bTare 37I0yIOTpe-
6/1eHVs Ha/IOTOIUIATENBIUKOB cBoMMY npaBomounsamu?® (Horuua 2019, 81).

B 3apy6exxHOII TpaKTIKe TaKKe IPM3HAETCSA IPAaBO HA/IOTOIIATE/IbIINKA BEIOMPATh
paBoByI0 (GOpPMY, B KOTOPOI OH OYIeT OCYIIeCTB/IATh CBOI OM3HeC MM APYIYIO Jes-
TEIbHOCTD, a TAKXKe CTPYKTYPY CBOMX omepauuii. JacTHOe mpaBo IpefiaraeT OpraHusa-
IVAM U GU3MYECKVIM /TMI[AM MHOXeCTBO BapMAHTOB, KOI/ja JOCTUYDb CXOXKVX 9KOHOMM-
YeCKMX Pe3y/IbTaTOB MOXKHO C ITOMOIIBI0 PAa3IMYHbIX POPM YaCTHOTO IpaBa, TOTAA KakK
HaJIOTOBbIE ITOC/IEICTBYUA IIPY 3TOM MOTYT CUIbHO pas3nndarbcsa. B kadyecTBe oTIpaBHOM
TOYKJ) HAJIOTOIUIATE/TbIIMK MOXXET IPUHATh BO BHMMaHME€ 3KOHOMMIO HAjIOTOB U BBI-
Oparb ropuandeckiie GOpMbI ¥ CTPYKTYpPbl TPAH3aKILMIL, KOTOPbIE IPeIIoIaraloT Hal-
MEHBIIYI0 CYMMY HaJora, Hofyiexxaliero yiviare (Zimmer 2019, 220).

Takum o6pasom, IpusHaBas 3aKOHHOE IIPABO HA/IOTOIUIATE/IBIINKA Ha OCYIIeCTBIIe-
HIIe HaJIOTOBOTO IUTAHMPOBAHNA, T.€. PaKTUUeCKM Ha (OPMMPOBaHNUE VMYILECTBEHHBIX
3aKOHHBIX OXKMJJaHUI OT IJITAHMPYEMbBIX K COBEPIIEHMIO I'Pa’K/JaHCKO-IIPABOBBIX CIENOK,
Koncrurynuonnsrit Cyn PO B To >xe BpeMsA 0TMeYaeT, YTO IIpaBONpYMEHNUTEe/IbHASA MTPaK-
TMKa C Y4€TOM BCET0 MHOr0OOpa3us X035/ ICTBEHHBIX OTHOIIEHNIT B cepe OCYIIeCTBIIe-
HIA IPENNPYHMMATETbCKOM IeATeTbHOCTY OPUEHTUPYETCS Ha IPM3HAHME HaJIOTOBOJ BbI-
TOfIbl HEOOOCHOBAHHOIL B CTy4asiX, eC/IM /IS Lie/leil HaIor000/I0KEeHVIS YYTEeHbI Ollepaliin
He B COOTBETCTBIN C MX JeHICTBUTEIbHBIM SKOHOMIYecknM cMbiciom?’ (Hormaa 2019, 81).
B 10 >Xe Bpems IIpM OLieHKe IIe/IeNIONaraHysA TOM MV MHOM IPak/JaHCKO-IIPaBOBO CJieN-
KII HeOOXO[VIMO IIOMHUTB, YTO BO3MOXXHOCTb JIOCTVDKEHUSA TOTO K€ SKOHOMIYECKOTO
pesy/brara ¢ MeHbIIE Ha/IOTOBOM BBITOJO, IIOTYyYE€HHOI Ha/IOrOIUIATENbIIMKOM IIyTEM
COBEpUIEHNA NPeJyCMOTPEHHbIX MM He 3alIpellieHHBIX 3aKOHOM OIlepalinil, He AB/IAETCA
OCHOBAHMEM JJIs1 IPU3HAHNA HaJIOTOBO BBITOJIbI HeobocHoBanHOI>? (Hornua 2019, 84).

%7 Onpepenenne Koncrurynuonsoro Cyaa PO or 17.07.2012 Ne 1282-0.

28 Tlocranosnenue Koncruryuuonnoro Cyga PO or 03.06.2014 Ne 17-I1.

® Tlocranosnenue Ilnenyma BAC P® or 12.10.2006 Ne 53 «OG6 oOueHKe apOuUTpaKHbIMI
cymaMyu OOOCHOBAaHHOCTM IIOJydYeHMA HaJIOTOIUIATENBIIMKOM HAJIOTOBOII BBITOfbl»; Olpenenenue
Koncturynuonnoro Cyna PO ot 04.07.2017 Ne1440-O.

30 Tlyukr 4 Iocranosnenust Ilenyma BAC P® ot 30.07.2013 Ne 53.
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[Tpn aHanM3e 3aKOHOJATENIBCTBA U CYAEOHBIX HOKTPUH OOBLUIMHCTBA FOCYAAPCTB
yKa3blBaeTcs Ha TO, YTO «pa3yMHOE Ha/IoroBoe INIAHMPOBaHMe», KaK IPaBUIO, HOIYCTU-
MO, €C/IJi OHO He JOCTUTaeT IOPOTOBbIX 3HAYEHMII, BbI3bIBAIOLIUX IPUMEHEHNe TPaBUI
IpefoTBpallleHNs1 YKIOHEHNUA OT Ha/loroB. PasHuija MeXHy «pa3yMHBIM Ha/lIOTOBBIM
IJTAaHMPOBAHMEM» U «arPeCCUBHBIM HAJIOTOBbIM IUIAHUPOBAHMEM» 3aK/II0YaeTCs Ipe-
JKJle BCEro B PeaslbHOCTY MY MCKYCCTBEHHOCTH COBepIlaeMbIX HaJIOTOILIATeNbIIMKOM
X03siicTBeHHbIX onepannii. Pekomenganuu Esponerickoit Komuccun no arpeccuBHOMy
Ha/IOTOBOMY IUTAHMPOBAHMIO ITIACAT, YTO «JOTOBOPEHHOCTb MM CEepMs NOTOBOPEHHO-
cTell ABAITCA VCKYCCTBEHHBIMM, €C/IM OHU He MMEIOT KOMMEPUYECKOTO COlep>KaHUs».
B PexoMeHIauMAX Hal[MOHAJIbHBIM HAJIOTOBBIM OpraHaM IIpefjlaraeTcs yCTaHaBIMBATh
OIHO WM HECKOJIPKO Y3 LIeCTM IONIOXKEHUI: 1) HECOOTBETCTBME MEXY IOPUIANYIECKOI
XapaKTepUCTUKON OT/e/TbHBIX IIArOB, M3 KOTOPBIX COCTOUT COITIAIIEHNE, M IOpUamde-
CKOJI CYIHOCTBIO COIJIALIIEHN B 1IeIOM; 2) JOTOBOPEHHOCTD VI PSifi JOTOBOPEHHOCTEI!,
KOTOpbIe He 00YC/IOB/IEHbI pa3yMHBIM JIeJIOBBIM IIOBEIeHIEM; 3) JOTOBOPEHHOCTH, BKIIIO-
Yalolye 971eMeHTbI, KOMIIEHCUPYIOIMe MIN OTMEeHSIoIe APYT Apyra; 4) TpaH3aKLuy,
KOTOPBIE HOCAT LIMKJINYECKMIT XapaKTep; 5) sHaAYMTeNbHbIE Ha/JIOTOBbIE JIbIOTHI, HE OT-
paXeHHble B IPeANPUHUMATEIbCKUX PUCKAX, NPUHMMAEMBIX HA/IOTOIN/IATE/NIbIIUKOM,
VTN B €T0 JIEHEe)XHBIX TOTOKaX; 6) HE3HAYUTEIbHOCTD IIPEIIPUHIMATEICKON BBITOMBI 10
Ha/IOT000/I0XKEH NS TT0 CPAaBHEHUIO C CYMMOI OXKyjaeMoit Hanorosoit Beirogs! (Cerioni
2014, 401).

B 3apy06exHOI IpaKTyKe Tak>Ke YKa3bIBAeTCs Ha TO, YTO HATIOTOBBIE OPTaHbI JOMXK-
HBI JIOKa3aTh GaKThl I OCHOBHBIE 3/IEMEHTHI CBOMX HATIOTOBBIX MIPETEH3MIT; 0OCTOSATENb-
CTBa, CBUJICTE/NBCTBYOLME 00 OOBEKTVBHOM YKIOHEHUN OT YIUIATBI HAJIOTOB; A TAKXKe
npeo6afaHe ey YKIOHEHNs OT CAE/IKU ¥ HelIPaBOMEPHOTO MCIIO/NIb30BAHNUS IPaBO-
BBIX MHCTPYMEHTOB, B TO BpeMs KaK HaJIOTOIUIATe/IbIIVK JO/DKEH TO/NbKO I0Ka3aThb Ha-
JVaMe aJIbTePHATUBHBIX WM HapajUIebHBIX SKOHOMMYECKNX IPUYMH JI/Is1 OIPABJAHMS
Takoyt aHoManbHoU Tpansakuyy (Cordeiro Guerra, Mastellone 2009, 515)

Kak oTMeuanoce Bbllile, TpaXXJaHCKO-TIPaBOBasi GopMa pacipefe/ieHns TeHeXXHbIX
CpefCTB MM Nepefady MMYILeCTBa BhIOMpPaeTCss CaMMM HaJIOTOIUIATENbIIVIKOM U SIBJISI-
€TCs ero IPaBoM, B CBA3M C YeM He[OIIyCTUMO YCTaHOB/IEHVE OTBETCTBEHHOCTH 3a TaK1e
IeiiCTBMS Ha/IOTOIIATE/IbIINKA, KOTOPble XOTA M MMEIT CBOMM C/IeICTBMEM HEYIUIaTy
HajIora 60 yMeHbIIIeH)e eT0 CYMMBI, HO 3aK/TIOYal0TCs B VICIIO/Ib30BAHNM IIPEOCTaB-
JIEHHBIX HA/IOTOIUIATE/IBIVIKY 3aKOHOM IIPaB, CBSI3AHHBIX C OCBOOOX/JeHMeM Ha 3aKOH-
HOM OCHOBAHUM OT YIIAThI HAJIOTa MM C BBIOOPOM HanbosIee BBITOAHBIX J/Is1 HEro popM
IpeIPUHIUMATEIbCKON AeATeNbHOCTI U, COOTBETCTBEHHO, ONTUMAJIbHOTO BIJjA HAJIO-
roBoro miarexa’!,

B nocnepuee Bpems cymeOHO-apOUTpakHasi MIPAKTUKA MIPU3HAET BO3MOXXHOCTD CY-
leOHOII 3aIUThI IIPAaBOMEPHBIX OXKUJAHUIT JOOPOCOBECTHOTO MpEAIPUHIMATENA B CIIy-
4asgX, KOIZIa Ha/lOTOIUIATebIIUK MMe/T PasyMHble 3aKOHHbIE OXXMJAHMA Ha IOTydYeHUe
HaJIOTOBBIX NPEMMYIIEeCTB, HO HAJIOTOBBIII OpraH B XOfie KaMepajbHbIX MIN BbIe3JHBIX
HA/IOTOBBIX NPOBEPOK MM MHBIX MEPONPUATUII HA/JIOTOBOTO KOHTPOJA HE NPefbsABIIAL
IpeTeH3UII K HaJIOTOIUIATEeIbIIMKY 0 IOPAAKY MCUMC/IeHns KoHKpeTHoro Hajnora (Ho-
ruHa 2019, 82). B yactHoCTH, BepxoBubiit Cyx PO mpuiiien K BBIBOAY O TOM, YTO HA/IOTO-
IUIATe/IbIIMK BIIpaBe MO/IaraTh, YTO €ro JIeMCTBIA 3aKOHHBI, a o/TyyaeMas MM HajloroBas

31 Tlocranosnenue Koucruryyuonnoro Cyga PO or 27.05.2003 Ne 9-I1.
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BBITOfIa 00OCHOBAHHA, €C/IM HA/IOTOBBII OpraH MPMHMMAJ HAaJIOTOBYI0 OTYETHOCTD OT Ha-
JIOTOIUIATE/IBIINKA, OCYIECTB/I/I KaMepa/bHble IIPOBEPKIL U He YKa3bIBal HA HEOOXOAM-
MOCTb VI3BMEHEHVsI M PeXXIMa Ha/Ioro00/0XKe NS AeKIapupyeMbIX UM foxopos*2. Bornee
paHH:AA CyfeOHas NMpaKTMKA TAkKe yKasplBaja Ha TO, YTO XO3SICTBYIOLIME CYObeKThI
CaMOCTOSITETIHO, II0 CBOEMY YCMOTPEHNIO BBIOMPAIOT CIIOCOOBI JOCTYDKEHNSA pe3yIbTaTa
OT IIPEANPUMHIMATENIBCKON JEATENbHOCTY, M B IIOTHOMOYMA HAJIOTOBBIX OPraHOB BXOJUT
JIMIIb KOHTPOJIb 32 COOMIOIleHNeM Ha/IoroIUIaTe/IbIIKaM/ 3aKOHO/IaTe/IbCTBA O HAJIOTaxX
1 cbopax, a He BMEHeHe UM JJOXOf[OB MCXOTIS U3 COOCTBEHHOTO BUIEHNUS CIIOCOOOB TOCTH-
KEHMS HAJIOTOI/IATeNbIYKAMI SKOHOMIYECKOTO Pe3y/bTaTa ¢ MEHbIINMI 3aTpaTaMu™>.

B cnyuasx, Kora HaJIoroIIaTe/IbIIMK AeICTBUTEIBHO ITOTy4aeT 0O0CHOBAHHYIO Ha-
JIOTOBYIO BBITOZly OT MCIIO/Ib30BAaHMA IPEIOCTABIEHHBIX €My HaJIOTOBBIM 3aKOHOM IIpe-
VIMYILECTB U peanusyeT CBOM 3aKOHHbIE MMYIECTBEHHDIE OXKIJJaHN, BOSHUKAET HEN3-
OeXXHBII BOIIPOC 06 MCYMCTIeHNN pa3Mepa TaKoil 000CHOBAHHOI BbIrOfbl. Ilo MHeHNUIO
Mundnna PO, BeisgBeHHas (TOKa3aHHAs B PaMKax BbIE3[HOI MIN KaMepajIbHOI Ha/Io-
rOBOJI IPOBEPKI) HeOOOCHOBAHHAA HAJIOTOBAs BBITO/]A B BU/ie YMEHbIIECH HaJIOTOBOII
00513aHHOCTY IIpefjIIoIaraeT ee CyMMOBYIo onjeHKy. IIpu aTom HK P® He npepnnonaraer
3aKpBITOrO IlepeyHs CIOCOOO0B OIEHKM pasMepa HeOOOCHOBAHHON HAJIOTOBOIl BBITO-
Jibl B Le/IX JOHAYVIC/IEHNS HAJIOTOB U COOPOB 110 pe3y/IbTaTaM Ha/JIOTOBBIX IIPOBEPOK U
B TO XK€ BpeMs He COJEP)KUT 3alpeTa Ha UCIO0/NIb30BaHNe METOJO0B, YCTAHOBIEHHBIX 1A
olpefie/ieHNs YPOBHA PbIHOYHOI LieHbl B 1. 14.3 HK PO, B nenax ompeneneHus pas-
Mepa He0OOCHOBAHHOIT HATIOTOBO BBITObL. VIHBIMM CTTOBaMy, METOMIbI, yCTAaHOB/IEHHbIE
1. 14.3 HK P®, MoryT OBITb MCIIO/Ib30BAHBI Ji/Is1 ONIpefie/IeHNsI CYMMBbI HeOOOCHOBaHHOII
HAJIOTOBOJI BBITOMIbI HAPSAMY C MHBIMM CIIOCO6AaMU, B TOM 4YNCTIe He NIPefyCMOTPEHHBIMMI
HK P®3. TIpencraBnsiercs, 9To BbIBOA MuHpUHA 0 BO3SMOXXHOCTY IPMMEHEHUS METO-
OB [ OIIpefie/ieHNs pasMepa HaJlorOBOV BBITOfbI, He IpefycMoTpenHbix HK P®, pac-
XOAMTCSA C IIPAaBOBBIMM ITO3ULIMAMY CYAeOHOI IPAKTUKY, IIPU3HAOIIMMI He3aKOHHBIMMI
pellleHNs Ha/JIOTOBBIX OPraHOB B CIy4ae IIPYMEHEHM Ha/JIOTOBBIMM OPTaHaMM METOJIOB
IOHAYMC/IEeHNA HAJIoTa, He COOTBeTCTBYoImuX npegnucanuam HK PO xak Hapymaromx
3aKOHOJATe/bHbIE TapaHTUY 00eCIieYeH s IIPaB Ha/IOTOIUIATeNbIINKOB .,

Ha mepBblit B3I7IA]], B CIy4asix JOOPOCOBECTHOTO IOBEJEHNS HAa/IOTOIIIATe IbIINKA
¥ 3aIMTHI IM CBOMX 3aKOHHBIX MHTEPECOB He TO/DKHO BO3HUKATD IPOO/IEM C IIpaBUIIb-
HOCTDBIO MICYUC/IEHNUA HAJIOTa, IIOCKOJIbKY HAJOrOIUIATE/IbIIVK UCYMUCAET €ro ¢ y4eTOM
MMEIOIIUXCA Y HETO 3aKOHHBIX MEXaHU3MOB €T0 CHVDKEHMS WM OCBOOOX/EHNS B yCTa-
HoBneHHOM HK P® mopspke. OpHako, Kak ITOKa3bIBaeT cyue6HaH IIPaKTUKa, MOIYT
BO3HMKHYTD pas3/INyHble 00BEKTUBHbIE 00CTOATENIbCTBA, He 3aBUCALINE OT BOJIM HAJIO-
roIUIaTe/IbIIMKa (B YaCTHOCTM, CTUXUITHBIE Oe[CTBYIS, IOXKAPbI, SNNUAEMUN U UHBIE 00-
CTOATENbCTBA HEIPEOJOMNMOI CUIIBI), IPUBOAAILNE K IpobIeMaM B JOKyMEHTaTbHOM
MIOJTBEPXK/IEHNY COBEPIIEHHDIX MM PeajibHbIX XO3ANCTBEHHBIX OIEpaluii M COOTBET-
CTBEHHO B MICUYMC/IEHUN CYyMM HaJIOTa, Jake NPy MCIONb30BaHMM HaTOTOM/IATebIINKOM
3aKOHHDIX IIPaB Ha MIOJTy4YEeHVE HAJIOTOBBIX IPEUMYIIECTB.

32 Omnpenenenne BepxoHoro Cyna PO ot 06.03.2018 Ne 308-KI'17-14457.

33 Tlocranosnenue Ipesuanyma BAC PO ot 26.02.2008 Ne 11542/07.

3% TIucemo Munduna PO or 14.01.2019 Ne 03-12-11/1/746.

ITocranoBienusa ApouTpaxxHbix cyfos llenTpanbaoro okpyra ot 24.04.2018 Ne ©10-996/2017 o
memy Ne A62-982/2016; IToBomxckoro okpyra ot 17.12.2019 Ne ©06-41583/2018 1o semy Ne A12-6972/2018;
Cesepo-3anagnoro okpyra ot 08.08.2019 Ne ®07-7939/2019 1o memy Ne A52-1715/2018 u zip.
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O1wmn6Ky HaJIOTOIIIATENbIIMKOB IPY ONIpefieleHN pa3dMepa CBOell 1efiCTBUTETbHOM
HAJIOTOBOJI 0053aHHOCTY MOTYT He TO/IbKO HOCUTb TeXHUYECKIII XapaKTep, HO 1 ObITh
CBA3aHHBIMI C HENIPABU/IbHBIM IIOHMMAHMEM CMBIC/Ia HOPM HaJ0TOBOTO 3aKOHOZATENb-
CTBA IIPY HaJM4MM 3aKOHHO IIPM3HAHHOTO 3a HMMM IIpaBa Ha HAJIOTOBYIO JIBIOTY WJIN,
B YAaCTHOCTY, C leeKTaMy [IepBUYHOI JOKYMEHTALMU VIV BefleHNsI HaJIOTOBOT'O y4erTa,
NPUBOJAIIMMY K HENIPABWIBHOMY OIIPEMIE/IEHNIO pasMepa HajloroBOM BbITOfibI. B yacT-
HOCTHU, B paccMoTpeHHOM BepxoBHbiM Cypmom PO fiene 0 3ammTe 3aKOHHBIX OXXUTAHUI
HaJIOTOIIaTEe/IbIIVIKA HAJIOTOBBIN OPraH MOHAYMCIM/I HAJIOT IO YIPOILEHHON CUCTEME
Ha/IIOr000/I0KeH S, B TO BpeMsI KaK 3aKOHHBIE O>KMAAHNs HaJIOTOIUIATeNbIINKA 10 OCY-
I[EeCTB/ICHHON UM CHe/IKe OBUIN CBSI3aHbI C IIOJTyYeHMEM BbIYeTa II0 HAaJIOTY Ha JJOXOJbI
bu3MUECKOro NI, T. €. C IPUMEHEHNEM O0IIeli CUCTEMBI HATOTOO0O/IOKeHS .

B ppyrux curyanmsax, KOrga, HalpuMep, Cyj, NPUXOAUT K BBIBOAY O 3aKOHHOCTHU
IpaBa HAJIOTOIIATE/NIbIIMKA Ha IOTy4YeH)e MM Ha/IOTOBBIX IPEMMYIIECTB IIPU BEIEHNUN
VM peajibHOI NPeIIPUHIMATENbCKOI e TeIbHOCTY, MOXKeT BCTaTh BOIIPOC O TOM, B 4a-
CTM KaKOTr0 pa3Mepa KOHKPETHOTO Ha/JIOrOBOTO IIperMyliecTBa (HaJIOroBOJ JIbTOTHI, Ha-
JIOTOBOTO BbIYeTa, IIOHVKEHHON HAJIOTOBOJ CTaBKM, II€PMOAA IIPUMEHEHNA HAJIOTOBO
npedepeHIY ¥ Ip.) HATOTOIUIATE/IbIUK BIIPaBe peain3oBaTh CBOI 3aKOHHBIIT MHTEpeC.
31ech BO3HMKAET TPAAMUIIVIOHHBIN HAJIOTOBBIN CHIOP O pasMepe [IeNICTBUTEIbHOTO Haslo-
rOBOTO 00513aTeNbCTBA.

OO6bIYHBIIT TOPAMIOK NCUNCTIEHNA KaX/JOT0 KOHKPeTHOTo Hajtora ycraHosneH HK PO
Ha OCHOBe C(OPMIPOBAHHOTO B ONpee/IeHHBII Ha/IOTOBBII EPIOJ, 9TIEMEHTHOTO COCTa-
Ba HAJIOra, I B IIEPBYIO OYEPE/lb OJDKEH NPUMEHATHCA IMEHHO TAKOJ pacdeT HaJoroBo-
ro marexa. OfHaKO cOBpeMeHHas JelICTBUTEIbHOCTD, B YaCTHOCTH BefleHe MpeIpu-
HYIMATe/IbCKOJ AeSITeIbHOCTY B YC/IOBUSAX YPe3BbIYAIIHBIX 00CTOATENbCTB, CTABUT Hapa-
TOKCAJIbHBI, Ha IEPBBIN B3IJIAM, BOIIPOC: MOXKET JIM IPUMEHATbCA PacYETHBII METOL,
VICYMCTIEHV S HAJIOTa HE HAJIOTOBBIM OPraHOM, @ CAMMM HaJI0rOIUIATE/IbIIMKOM B CIyYasX,
KOT'fIa peYb /T O 3alITe UM CBOMX 3aKOHHBIX MHTepecoB? Tak, eciy fOOPOCOBECTHBI
HaJIOTOIIATe/IbIIVK He TIOTYYUT JOKYMEHTBI OT CBOVX KOHTPAreHTOB, IONYyYNT UX C Jie-
dbexTaMy WM YTPATUT HEPBUYHBIE JOKYMEHTBI B CBS3Y C 00CTOSTENIbCTBAMIU HEIIPEOs0-
JIIMOI1 CUJIBL, BIIpaBe /I OH CaM BOCIIO/Ib30BaTbCsl pAaCYETHBIM METO/IOM Ha OIIpefie/ieHye
pasMepa Hajora, MOJIeXalllero yIiarte B OI0/DKET, € 1Ie/Ibl0 Hanbosee NpUOIVKeHHOTO
K peaJIbHOCTH pa3Mepa HAJI0TOBOTO M3BATHA? Takke BO3HMKAET JIOTIOMHUTENbHBIN BO-
IIPOC O IpaBe HAJOroIUIaTe/IbIMKa Ha BBIOOP MM PacueTHOrO MeTOfIa, eC/i, HallpuMep,
pacdeT Ha/IOroBOIT 6a3bl CBSA3aH C OIpeJie/ieHNeM YPOBHS PhIHOYHON IIeHbI ToBapa (pa-
60TBI MM YCITYTH).

PoccumitckoMy Ha/moroBOMy 3aKOHOJATENbCTBY M3BECTHBI CUTYalL, KOIZIa HAa/IOrO-
IUTATe/IBIIMKY JAeTCsI IPaBO BBIOOPA Ha OIpefie/ieHNe pasMepa, B YaCTHOCTH, HAIOTOBO-
O BBIYETA, TEM WIN MHBIM crtocobom. B wacTHOCTH, B cooTBeTCTBUM C 1. 3 CT. 221 HK PO
HaJIOTOIUIATE/IbIVKY, IONy4alollllie aBTOPCKME BO3HATPaK[EeHNsA, BIIPABE y4eCTb IIPU
pacyeTe Hamora Ha JOXOMbI GU3NIECKOTO NMnia TPOGdeCcCHOHATbHbIN HAIOTOBbIN BBIYET
B cyMMe (GaKTIUeCKM IPOU3BEIeHHBIX U JOKYMEHTA/IbHO IOATBEP K/JeHHBIX PACXOL0B Ha
CO3/laHIe aBTOPCKOTO pou3BefieHNs. Ecu aTu pacxoypl He MOTYT OBbITh IOATBEPIK/ICHBI
OOKYMEHTA/IbHO, OHM IIPMHMMAIOTCA K BBIYETY B pasMepe HopMatuBa. [Ipu onpenenennnu
HaJIOTOBOI 6a3bl PacXofibl, OATBEPXK/IEHHbIE JOKYMEHTA/IbHO, He MOTYT YUUTBIBAThCS

%6 Omnpenenenne Bepxororo Cyna PO ot 06.03.2018 Ne 308-KI'17-14457.
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OIHOBPEMEHHO C PacXofaMy B IpefiesiaX yCTaHOBIEHHOrO HopMartuBa. Takum o6pasom,
3aKOHOJATeNb JaeT BO3MOXXHOCTb HAJIOTOIUIATE/NbLIVKY peann3oBaTb CBOM 3aKOHHbBIE
OXKUJIaHISI ITIOCPEACTBOM BBIOOpa METO/jA y4eTa CBOUX PACcXOLOB.

C y4eToM OIIpefielleHHOTO YA00CTBa MOJOOHBIX 3aKOHOJATEIbHBIX PACUETHBIX Me-
XaHU3MOB, !X BO3MOXHasl cdepa IpUMeHEeHNUs [TOCTOSIHHO paciuupsiercs. B wacTHocTH,
@epepanbpabiM 3akoHOM 09.11.2020 Ne 368-D3 BBOAMTCA MPaBO HAJIOTOIIATENTbIIMKA
Ha YIUIaTy Hajmora ¢ pMKCUPOBAHHOM HMPUOBUIN KOHTPOIMPYEMBIX MHOCTPAHHBIX KOM-
IIaHUII, YCTAHOBJIEHHOI B TBepfioM pasMepe B CT. 227.2 HK P® 6e3 onpenenenus pe-
QIIBHOT'O 9KOHOMMYECKOTO Pe3y/IbTaTa, T. €. (PaKTUIeCKY J/IsI 9TOTO CIIydast 3aKOHOHATeNb
BBOJIMT PacyeTHBIIT METOJ YIIIAThI HAJIOTa.

Ecnu paccmarpuBaTh BOIPOC 0 BO3MOXKHOCTHU NPEIOCTABIEHN S IIpaBa HAJIOTOIIA-
TE/IBIYKY Ha CAMOCTOSTe/IbHOE IIPYMEHEeHNe PAcYeTHOTO MeTOAa C TOYKY 3peHus Oa-
JIaHCa MHTEPECOB, TO, OYEBMIHO, IIPABONPYMEHEHNE JO/DKHO OBITh 3epKabHBIM: €CTIN
HAJIOTOBBIII OpraH MMeeT IIPAaBO NPUMEHATh PaCYeTHBIN METOJ, IIPY 3/I0YIOTpeO/IeHNAX
CO CTOPOHBI HA/TOTOIUIATEe/IbIIMKA, TO HEOOXOAMMO NMPU3HATD 38 HATOTOIUIATE/IbIIKOM
MpaBO Ha MPUMEHEHNe PACUYEeTHOTO METOfAa MPY HAMUYMU OCOOBIX HeNpenBUeHHBIX
(popc-Ma>kopHBIX) 0OCTOSATENBCTB, IOBIMABLINX Ha X035/ ICTBEHHYIO IesATeNbHOCTD Ha-
JIOTOTITATeNbIN KA.

ITpu 5TOM Kak Ha/JOTOBBIN OpPTaH Py OHAYMC/IEHUY HATIOTOB HE MOXET M3MEHATD
10 CBOEMY YCMOTPEHMIO MOPSI/IOK GOpMIPOBaHMsI 00'beKTa, 6a3bl M MHBIX 97IEMEHTOB Ha-
JIoTa, UCXOJA U3 TeX CBEeJieHNII, KOTOpble OH MMeeT, U NO/KEH PYKOBOJICTBOBAThCA IIpa-
BIUJIAMM MCYMC/IEHNA KOHKPETHOTO HaJIoTa, yCTAHOB/IEHHBIMU COOTBETCTBYIOIIEN I71aBOIt
Bropoit vactu HK P® (Horuna 2019, 83), Tak 1 HaJOTOIIaTeNbIINMK B C/Ty4ae 3aKOHO-
JaTe/IbHOTO IPM3HAHMS 332 HMM IIpaBa Ha CaMOCTOSTEIbHOE NPUMEHEeHNe PacieTHOTO
MeToJja NO/DKEH IPOU3BOJAUTD MCUMC/IEHNEe HAJIora MO MpaBuIaM, ycTaHoBleHHbBIM HK
P®. VHbIMYU Cc/1OBaMM, €C/IM MCUUCISIETCS, HAIIPMMep, HA/IOT Ha IIPUOBUIb OpraHM3aIuii,
TO He06xomuMo GOPMUPOBATh HANOTOBYIO 0a3y He TONBKO U3 HOXOMOB, HO M C yIETOM
TeX PacXOfIOB, KOTOpPble ObUTM TTIOHeCeHBI B 3TOT mepuop (Hornua 2019, 83). Kpowme toro,
HaJIOTOI/IATEIbLIVKY IPUAETCs 00ecreunBaTh Hajiexalee IpaBoBOe U JOKYMEHTA Ib-
HOe 000CHOBaHIME TIPUMEHEHNSI TOTO WX MHOTO METOJ[a MCYMCTIEHNS HATOTOBOIT 6a3bl
UL CYMMBI HaJIOTa, Ha/IOTOBOJ CTaBK!, HAJIOTOBBIX /IbTOT U BbIYETOB U Ap. B TO e Bpems
HaJIOTOIUIATE/IbIIMK JO/DKEH OyfieT IpeAIpUHATD BCe BO3MOXKHbIE C €T0 CTOPOHBI MepbI,
HaIlpaBjIeHHbIE Ha MOATBEpPXKJeHMe IPaBOMEPHOCTI pacyeTa ero AeiiCTBUTE/NIbHbIX Ha-
JIOTOBBIX 00513aT€/IbCTB, & IMEHHO MOMYYNUTb OT CBOMX KOHTPAreHTOB JOKYMEHTBI, ITO/I-
TBep)KJalolye pasMep JOXOROB 1M PacXofoB, 6aHKOBCKYE BBIIIUCKI, @ TAK)Ke MHBIE CBe-
meHusi (B YaCTHOCTH, O PHIHOYHOI IieHe U [p.) I/IA 3aIUTHl 1 0OOCHOBAaHMs pasMepa
cBOMX 3aKOHHBIX oxxupmanuit (Hormna 2019, 83).

[TpexcTaBsieTcs1, YTO OTMEYEHHAs BbIIIe IPobieMa MpaBa HAMOTOIIATEIMKA Ha
IIpMMeHEeH)e PAaCYeTHOTO MeTO/Ia IIPM 3allliTe M CBOMX 3aKOHHBIX MHTEPECOB MaJIo OT-
paXkaeTcs B Hay4dHOII JIUTepaType, CyfeOHOI IMpaKTIUKe U NMPAKTUYeCKN He paspelleHa
B [Ie/ICTBYIOIIeM HaJIOTOBOM 3aKOHOJATeNIbCTBE, IOCKONbKY BCeobliee BHUMAaHME MPY-
BJICUEHO K CTy4asiM IIPUMEHEHVsI PaCYeTHOTO MeTO/a IIpU HeOOOCHOBAaHHOM IO/TyYeHNUN
HAJIOTOBOII BBITOJIbI U K IIPaBy HA/JIOTOBOTO OpraHa Ha IMpMMEHEHUEe pacueTHOTO MEeTO-
fia, T.€. K CUTyaluy Ha/IN4us 37I0yoTpeOIeH NI CO CTOPOHBI HAJIOTOIUIATE/IbINNKA, @ He
K CUTyallMM 3al[UThI M CBOEr0 3aKOHHOTO IIpaBa.

100 Becmnux CII6TY. ITpaso. 2022. T. 13. Buin. 1



Jpyroit Bormpoc 0 IpaBoOBOM peXXIIMe 3aKOHHBIX O>KI/IaHMIT KacaeTcs CYIeCTBOBa-
HISL 9TUX OXKUJJAHUI BO BPEMEHI, T. €. X BOSHMKHOBEHSI, U3MEHEHNS U IIPEKPalleHIsL.
OueBnpiHO, 4TO, KAK OTMEYEHO BbIIlle, 3aKOHHbIE MIMYIECTBEHHbIe OKMIAHNA HaJI0TO-
IUIaTe/IbIIMKA BO3HMKAIOT B IIPOLeCCe OLeHMBAHMs MM HaJIOTOBBIX ITOC/IEACTBIIL COBEP-
IIEHHBIX I'PaKIAHCKO-IIPABOBBIX C/IETIOK M OKOHYATEeTbHO (GOPMUPYIOTCA MPU IIOTyYe-
HUM HA/IOTOIIATE/IBIIMKOM peajbHOr0 (pMHAHCOBOTO ¥ MMYIIECTBEHHOTO pe3yibTaTa
CBOEII X035VICTBEHHOII [IeATENTbHOCTIL.

OpHako B Jja/ibHelIIeM BO3SHUKAET IpobieMa peannsamyi paBa HaJIOroIIaTe Ib-
VKA Ha IIOTy4YeHNe HaJOTOBBIX IpedepeHINil, KOTOpoe MOXKeT ObITb OIPOBEPTHYTO
HaJIOTOBBIM OPTaHOM. B Takoil cuTyarum BCTaeT BOIPOC: MOXKET /1M Ha/IOTOIIATe/IbIIIK
IpeTeH/I0BATh Ha 3alNTy CBOMX 3aKOHHBIX OXKIJAHMIA, €C/IM B XOJie MEepOIPUATII Ha-
JIOTOBOTO KOHTPOJIS ¥ IIPUBJICYEHVS €T0 K OTBETCTBEHHOCTU OH MCIIOJTHI TpeOoBaHue
HAJIOTOBOTO OPraHa O B3BICKAHNM C HETO Hajora 6e3 yueTa HaJOTOBOJ JIBTOTHI, A 3aTeM
3asBIJI OOpaTHOe U NPEACTABII YTOYHEHHYIO AeK/Iapaluio ¢ TpeboBaHMeM O BO3Bpa-
Te Hasora? CoxXpaHAeTCsA /M B 9TOM CTy4ae IIaHC Ha 3aIIUTY €ro IepPBOHAYA/IbHBIX 3a-
KOHHBIX MMYIIIeCTBEHHBIX O>KMIAHWII VTN TaKasl 3aIUTa MOXeT IPOU3BOJUTHCS TOIBKO
B C/Ty4asx, KOTZIa HaJIOTOIUIATEeIbIINK OTCTAMBaeT CBOY MMYIIleCTBEHHbIE ITPaBa 0 KOH-
I1a, He YCTyIasi HaJIOTOBOMY OPraHy B paMKax JOCY/leOHbBIX IPOLeAYp U He MCIOMHAA
ero Tpe6osanuA? IIpy paspemnreHnn 3Toro BoIpoca ciaegyer BCIIOMHUTD IPaBOBYIO I10-
sunio Kouncrurynmonnoro Cyga P®: cy6bekT Ha/loOroBbIX IPaBOOTHOIIEHMIL, JOOPO-
BOJIbHO VICIIOJTHUBIINII PEIIeHN HaJIOTOBBIX OPTaHOB ¥/ WU CYH0B, KaK 3aKOHOIIOCTYIII-
HBIJl YYaCTHUK STUX IIPABOOTHOIIECHNUII, He MOXeT OBITh ITOCTABJIEH B YC/IOBYS XYALINE,
HeXe CyOBeKT, pellleH)s HaJIOTOBBIX OPTaHOB /MM CYZIOB B OTHOLIEHNM KOTOPOTO
VICIIO/THSAIOTCSI IPUHYANUTENBHO, — MHOE IIPOTUBOpednIo 65 BbITekatoeMy 13 Koncn-
Ty PO mpuHIMITY cripaBeIMBoro 6asaHca YaCTHBIX 1 ITyO/INYHBIX MHTEPECOB, IIpefi-
I0/Iaraolllero B3aMMHYI0 OTBETCTBEHHOCTb TOCY/JapCTBa, C OJHON CTOPOHBI, M TPaXKJaH
1 uX 00beanHeHniT — ¢ apyroir’’.

ITo HalleMy MHEHUIO, 3aKOHHbIE OXKV/JAHUS HA/TOTOIUIATE/IbIINKA JO/DKHBI OLIeHM-
BaTbCS, VCXOAA M3 HAIPABIEHHOCTN U Pe3y/lbTaTa TeX AeIICTBMIl, KOTOPbIe OCYIIeCT-
B/I€T HAJIOTOIUIATE/IbIINK CBOOOAHO, 63 HaB/IeHMs CO CTOPOHBI MYO/INYHOTO OpraHa,
B paMKaX I'PaKIaHCKOrO 000poTa, M He MOTYT OBITb IIPU3HAHBI He CYIIeCTBYIOIIMMA
B 3aBMCYMOCTY OT IOC/IEAYIOUIMX JeVICTBUI HAJIOTOIUIATE/NbIMKA B YC/IOBUAX HA/IOTO-
BOTO KOHTPOJIA 32 HUM. B ofTBepK/ieHne TaKoil TPaBOBOJI IIO3UIVN B CyHeOHOI ImpakK-
THKe ObUI cHOPMMPOBAH HOAXOJ], COIJIACHO KOTOPOMY Ha/IOTOIUIATEe/IbIIVK PV 3allM-
Te MHTEPECOB B CyJie He CBA3aH CBOMMM [IeVICTBMAMYU B paMKaX Ha/JIOTOBOTO KOHTPOJLA
U MO>XKET 3asIBUTDb HeCOI/Iacye C PelIeHNsMM Ha/JIOTOBOTO OpraHa, HeCMOTPs Ha YIUIATY
JJOHAYVCTIEHHOTO €My Ha/Iora, B paMKax A0CyAeOHbIX npouenyp®. B nporusHoM ciydae
KOHCTUTYIMOHHOE IIPAaBO HA/IOTOIUIATE/IbIINKA Ha CYeOHYIO 3alUTy OKa3am1oCh OBl ce-
Pbe3HBIM 00pa30oM HapYIIEHHBIM.

B pesynbrare 3aimuTa UMYIeCTBEHHBIX 3aKOHHBIX OXKV/JAHUII Ha/IOTOIUIATe/IbIIMKA
IOJDKHA OCYIECTB/IATBCSA C yYeTOM IIPM3HAHMA 3a HIMM IIpaBa Ha OIpefe/eHne M CyM-
MBI HaJIOTa KaK B 0OBIYHOM IIOPSIfIKE, TaK ¥ C BOSMOXKHBIM IIPYIMEHEHVeM UM PAacYeTHOTO
MeTOJa B YC/IOBMSX OCOOBIX HeIpenBUAeHHBIX (HOpc-MaXKOPHBIX) 06CTOSATENBCTB, M0-

37 Omnpenenerne Korncruryunonsroro Cyga P® ot 27.12.2005 Ne503-O.
38 Tlyukr 28 O630pa cyme6Hoit npakTukn BepxosHoro Cyma P®, y1s. IIpesugnymom BepxoBHoro
Cynma P® 19.10.2016; 11. 65 IlocTanosnenns IInenyma BAC P® or 30.06.2013 Ne 57.
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B/IMABIINX Ha XO3SIICTBEHHYIO I€SIT€/IbHOCTD HAIOTOIUIATENBIINKA, C YI€TOM TOTO, YTO
BBIOOP (HOPM MpennpPUHIMATETBCKOI ESITENBHOCTY U HATOTOBOE MTAHNPOBAHIE TOIK-
HBI OCYILeCTB/ISITHCS HA/IOTOIUIATENBIMIKOM B YC/IOBYSIX €70 PeabHOr0 9KOHOMIYECKOTO
y4acTus B TpaXXJaHCKOM 060poTe IIpu Hambojiee 671arONpUATHBIX [/I HETO HaJIOTOBBIX
nocnencreuax (Horuua 2019, 86).

3. BeiBOnbI

ITpoBenenHoOe MCCef0BaHMeE TI03BO/AET BBICTPOUTD LIENTYIO CUCTEMY KOMIUIEKCHOTO
AHTUYKIOHUTETbHOTO Ha/IOTOBOTO PEryIMpPOBAHMs, COUETAIOIIYIO TIOI0XKEHNA POCCHUIL-
CKMX OOLIVX ¥ CIIelMa/bHbIX AHTUYKTOHUTE/IbHbIX [IPABIUI, CYA€OHBIX IIPABOBBIX M1O3M-
VIt ¥ OpUIMAIbHBIX VICTOMIKOBAHWII BHYTPUPOCCUIICKOTO HA/IOTOBOTO 3aKOHOJATeIb-
CTBA, C OIHOJI CTOPOHBI, I MEXX/IyHAPOIHO-IIPaBOBbIX HOPM MEX/1YHaPOJIHbIX OTOBOPOB
Y KOHBEHIWIL, @ TaKXKe MO/IOKeHMII aKTOB MATKOro IpaBa (peKoMeH/auuii, KOMMeHTa-
p¥eB 1 Ap.) U Cy/ieOHbIX peleHnit MeXXAYHAPOSHBIX CY0B — ¢ Apyroit. [Ipexcrasisercs,
YTO yKa3aHHas COBOKYIHOCTb IPAaBOBBIX aKTOB JIOJDKHA PacCMaTPUBAThCA B IIpoliecce
IIPAaBONPYMEHEHN C TOUYKU 3PEHMA IPUOPUTETHOCTU M OYEPEJHOCTY UX IPUMEHEHN
B KOHKPETHBIX Jie/IaX IIPU M3YYeHUY OOBEKTYBHO CJIOKUBIINXCSA S9KOHOMUYECKUX OTHO-
IIEHWIT X YYaCTHYUKOB JyIs 3alMThl NyOmaHoro uHTepeca PO mpyu B3uMaHUM HAaJIOrOB
B OIO/DKETHYIO CUCTEMY.

ITo HameMy MHEHUIO, IPMOPUTET B IPUMEHEHUM TOM UM MHO CUCTEMbI RHTUYKIO-
HUTE/IbHBIX HA/IOTOBBIX HOPM ¥ IPaBII (HALMOHA/IBHOI CCTEMBI HaJl MEXIYHAPOTHOII
WM HA060POT) JO/DKEH OL[eHMBAThHCS IIPY Pa3pelieHNy KOHKPETHOTO Jjefia B 3aBUCHMO-
CTU OT IJTABHOTO KPUTEPUA — OT COOTBETCTBUA IONTOXKEHNIT MEKIYHAPONHBIX aKTOB 10~
noxenusaM Koncrturynum PO 1 KOHCTUTYLIMOHHOMY CMBICITY HOPM BHYTPUPOCCUIICKOTO
Ha/IOTOBOTO 3aKOHA, BBIPa)KEHHOTO B IpaBoBbIX mos3unuAx Koncturynuonnoro Cypa
P®. Ecnin Takoe cOOTBETCTBUE NOCTUTAETCS, TO BHYTPUPOCCUIICKME TOCYAAPCTBEHHbIE
AHTUYKIOHUTEIbHbIE HOPMBI TO/KHBI IPUMEHATHCSA B KOHTEKCTE MEXKIAYHAPOJHBIX TIpa-
BT GAAR, BKIIIOYEHHBIX B POCCUIICKYIO IIPABOBYIO CUCTEMY Yepe3 paTuUKaIIO COOT-
BETCTBYIOLIMX KOHBEHIUII 1 JOTOBOPOB.

B mesnsix cobmopenyst 6aaHca YaCTHBIX ¥ MYOINYHBIX MHTEPECOB HAPSIAY C IIpMMe-
HeHVeM aHTUYK/IOHUTEIbHBIX IIPABUI JO/DKEH COOIOfaThCA IPVMHIVII 3aLUThl 3aKOH-
HBIX OXXMJAaHUI Ha/JIOTOIIaTe/bIINKA, MaTepPUATIbHOE BbIpaXkeHVE€ KOTOPOTO JJOCTUTAET-
Csl IpeXKJie BCETO B pasMepe TON Ha/JIor0OBOJ BBITOZbI, HA KOTOPYIO IIpeTeH/yeT Haloro-
IJTaTeTbIVK, ICXOMA U3 OL€HKM HAaIIPABIEHHOCTY U pe3y/bTaTa TeX JeiiCTBUIL, KOTOpble
OH OCYILIECTB/IsIET CBOOOIHO, 6e3 aB/IeHMsI CO CTOPOHBI IIyO/IMYHOrO OpraHa, B paMKax
TpaXXJaHCKOTO 060poTa.

ITo HameMy MHeHUIO, TpebyeT 3aKOHOAATE/IbHOTO 3aKPeIUICHNS IIPaBO Ha/IOTOIlIa-
Te/IbIIMKA Ha NPYMEHEHNE PAaCYeTHOTO MeTO/ja U MOPALOK €ro IpUMEHEHN /A Olpe-
JieJIeHMsI pa3Mepa HaJIOrOBOII BBITOAIBI IIPY HA/IMYUY OCOOBIX HelpelBUIeHHBIX (popc-
MaKOpHBIX) obcTositenbeTB (Hormua 2019, 86).
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The article analyzes General and Special Anti-Avoidance Rules of national and internation-
al law. The authors investigate the correlation between General and Special Anti-Avoidance
Rules established in Russian tax legislation, and also determine the place of judicial doctrines
and official interpretations of legislative anti-avoidance rules in the mechanism of law enforce-
ment. Given the multiplicity of legal prescriptions, judicial positions and interpretation acts,
a sequence of application of legal provisions in the resolution of litigation is being developed.
The correlation of international anti-avoidance rules with the rules of Russian tax legislation
is established, indicating the dominant role of the provisions of the Constitution of the Rus-
sian Federation and legal positions of the Constitutional Court of the Russian Federation in
the system of anti-avoidance orders, including international treaties. A system and hierarchy
of anti-avoidance norms are proposed. Special attention is paid to the study of the principle
of protection by taxpayers of their legitimate expectations as a guarantee of ensuring private
interest in the field of tax relations. The exercise by taxpayers of the right to protect their legiti-
mate expectations is viewed in the context of their obtaining a reasonable tax benefit. A study
of tax calculation methods, including the calculation method used to determine the amount
of tax benefit in the context of taxpayers’ protection of their legitimate expectations to reduce
tax burden, is conducted. The idea is expressed about the need to legislatively recognize the
taxpayer’s right to independently use the tax calculation method, especially in unforeseen
circumstances. The judicial approach is supported that the protection of property tax conse-
quences expected as a result of completed transactions can be conducted in court, based on
the initial legal expectations, despite the taxpayer’s compliance with the instructions of the tax
authority to pay arrears, penalties and fines.

Keywords: tax evasion, anti-avoidance tax rules, double taxation, legitimate taxpayer expecta-
tions, tax planning, tax benefit, unreasonable tax benefit, calculation method.
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o6pocoBeCTHOE UCIIOTHEHNE TOTOBOPHBIX 00513aTe/THCTB
110 POCCUIICKOMY IIpaBy

. C. Ansxun

MOCKOBCKMII TOCYAapCTBEHHDI MHCTUTYT MEX/YHAPORHBIX oTHOLIeHMII (yHuBepcutet) MV PO,

Poccniickas ®epepanus, 119454, Mocksa, nip. Bepnazackoro, 76

s uurupoBanus: Assikus, Oumurpmit C. 2022. «lo6pocoBecTHOe MUCIIONHEHVE [OTOBOPHBIX
0053aTeNbCTB 0 POCCUIICKOMY IIpaBy». Becmuuk Canxm-Ilemep6ypeckoeo ynusepcumema. Ipaso 1:

107-124. https://doi.org/10.21638/spbul4.2022.106

B crarbe uccnenyeTcst JOOPOCOBECTHOE UCIIONHEHNE JJOTOBOPHBIX 0053aTe/IbCTB 110 HIPABY
Poccnn, a Takke BBIAB/ISIOTCS afpecOBaHHbIE CTOPOHAM TpeGOBaHMs B 3TON chepe. AKTY-
aJIBHOCTD paboThl 0OYCTIOBIEHA BO3PACTAOIMINM BHUMAHIEM POCCUIICKOTO 3aKOHOMATENs
K pacUIMpeHMIO IIPUMeHeHNA HOOPOCOBECTHOCTH B IPaKJAHCKOM 00OpOTe, B TOM YNCIIe
IpY UCHONMHeHMN o0s3aTenbcTB. Llenb MccnenoBannsas — M3ydeHue CYLIHOCTU BOOPOCO-
BECTHOTO VICIO/THeHNs 00s13aTenbcTB. Marepuanom nociyxunu [pakpanckuii kogexc PO,
poccuiickas cyneOHast IPaKTHUKa, a TAK)Ke HayYHble TPYAbl OTeYeCTBEHHBIX aBTOPOB B 00/1a-
CTM TPOKAAHCKOTO IpaBa. MeTOJOoMOTMYeCcKy0 OCHOBY COCTaBIIN OOIeHayYHble (aHAMN3,
CUHTe3, aHAJIOTWA) 1 CIIeI[MaIbHble I0pUAMYecKyie MeTOAbI (CpaBHUTENbHO-IIPABOBOIL, Gop-
MajIbHO-JIOTMYeCKMII, CUCTEeMHBI, CTPYKTYPHO-(GYHKIMOHA/IbHBIA M METOJ, TOTKOBAHMNSA).
O60CHOBAHO, YTO IPUHINII FOOPOCOBECTHOCTH, SIB/LSIACH OOIINM IIPUHIIUIIOM IPAXKHAAHCKO-
ro npasa Poccun, peannsyercs, B 4aCTHOCTH, B XOfje VICIIOJTHEHMsI 00513aTeNbCTB. Yperym-
POBaHHOE IIPABOBBIMM HOpPMaMll OCYIECTB/IEHME TOTO IpUHIMIA obecredyrBaeT 6aaaHC
MHTEPECOB KPeANUTOpa I LO/DKHMKA, TO3BOJISIET JOOMBATHCS Pe3y/IbTara, IOApasyMeBaeMoro
U TIpec/iefyeMoro IpaBoM, a TaKXKe HOAAeP)KMUBaeT CTabMIbHOCTD TPaKAAHCKOTO 060poTa.
YecTHOe BefieHMe [ie/l, COTPYAHIYECTBO CTOPOH Y SKOHOMIYHOE UCIIOHEHMe Iieecoobpas-
HO paccMarpuBaTh B KayecTBe TpeOOBaHMIT, COOMIOIeHIIe KOTOPBIX CIIOCOOCTBYET IIOHMMA-
HUIO M JOCTYDKEHUIO IleJieil M 3ajiad MPMHINIA ZOOPOCOBECTHOCTU NPUMEHUTENIBHO K MC-
HOJIHEHUIO 00513aTe/IbCTB. BaXkKHO MPOOHKUTD paboTy 110 POPMIUPOBAHNUIO €MTHOOOPA3HOTO
H0AXO0fa K COOMIOfEHNIO TIepedliC/IeHHbIX TpebOBaHMII B YKa3aHHOI 06/1acTy TOCPEACTBOM
COBEPIIEHCTBOBAHMA y)Ke NMEIOIIeroCsi IPaBOBOro perynnpoBanusa. P eKTUBHOCTb ITOTO
nporecca OyzeT croco6CcTBOBATh IOBBILICHNIO YPOBHS CYHEIICKOTO YCMOTPEHMS B paMKax
YCTAHOBJIEHHBIX IIPEJIETIOB 11 MO3BOIUT COPUEHTUPOBATh CTOPOHBI B MOJE/ISIX ITOBEEHNS,
HalpaBJIeHHbIX Ha JOCTIDKEHME Liefiell 00513aTeIbCTB, T. €. Ha X HajyleXalllee VICIIOTHEeHe.

Kniouesvie cnosa: ucrionHeHne 06513aTenbCTB, JOTOBOPHOE 00513aTeIbCTBO, IPUHIIUIL FO6PO-
COBECTHOCTH, YECTHOCTb, COTPYAHNYECTBO, SKOHOMUYHOCTD, POCCUIICKOE IIPABO, TPAXK/aH-
CKOe IIPaBo.

1. BBegenne

COBCPHIeHCTBOBaHI/Ie pOCCI/If/lCKOI‘O TPAKIAAHCKOTO 3aKOHOAATE€IbCTBa HA4Ya/10Ch

B 2008 r. BcencTBue npousomenmuux B 1990-e rofbl 9KOHOMUYECKNUX ¥ COLMATIbHBIX
mpeobpasoBanmit. B a63. 1 m. 6 1. 1 KoHuenunn pasBuTus rpakmgaHCKOTO 3aKOHO/A-
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tenbctBa PO (omobpena peutenuem Cosera mpu IIpesupente PO mo xopuduxauym
¥l COBEPIIEHCTBOBAHMIO IPAKAAHCKOTO 3aKOHOarenbcTsa ot 07.10.2009') ormevaercs:
«Pa3BuTIe S5KOHOMMKM 11 CTAaHOBJIEHNE TPAXK/JAHCKOTO 00IecTBa TPeOYIOT UCIIONb30BaTh
BCe BO3MO>XKHBIE MepPbI 1 CPEJICTBA IPAXK/AHCKOTO 3aKOHOMIATe/IbCTBA, YTOOBI 00eCIIeunTh
I06POCOBECTHOE M HajyIeXalllee OCYLIeCTB/IeHMe I'PaKJAHCKUX IIpaB M WUCIOTHEHNe
TpaXX[JaHCKVX 00s13aHHOCTel». PaspaboTka 3akoHOzaTeIeM M3MeHeHMIT Oblla HaIpaBie-
Ha, B YaCTHOCTM, Ha IOBBILIEH)E PO MOPAIbHO-HPaBCTBEHHbBIX Hadajl, BK/IHOYad JO-
OpOCOBECTHOCTD, B peryIMpOBaHNY IPa>KAaHCKOro obopora. IIpndnHa ocyiiecTBieHns
MHUIVATUBBI — OTCYTCTBUE Ha TOT MOMeHT B IpaxxanckoM kopekce PO (gamee — I'K
P®) ykasaHus Ha JOOPOCOBECTHOCTDb KaK Ha «OOINIT IIPUHIUII IPAKAAHCKOTO IIpaBa»
B YC/IOBUSIX HEJOCTATOYHOCTH «[/IsI 9P PEeKTUBHOTO IPaBOBOTO PEryIMPOBAHUS» CChITIOK
B 'K PO «Ha 106p0OCOBECTHOCTD MIOBENEHIS Cy6’beKTOB OTHEe/IbHBIX ITPABOOTHOILIEHNII»
(a63.2 1. 1.1 . 2 ymomsnyToit Konuenmum). Ilenp — obecrievenne mprHIMIOM F06poO-
COBECTHOCTY «IIPAaBUJIBHOTO» IIPaBa, «4TOOBI OYKBa 3aKOHA, IO3UTVBHAS HOPMa B KOH-
KPEeTHOJI CUTyalyl COOTBETCTBOBaIA AyXy 3akoHa» (Ham 2020).

B pesynbrare 3aBepiumBiueiicss B 2012 . 3aKOHOTBOpYecKoit paboTnl ¢ 1 mapra
2013 1. 3a §OOPOCOBECTHOCTBIO 3aKpeIUIEH CTaTyC MpUHIMIA (TOYHee, OCHOBHOTO Ha-
Jajia IPaXXJAHCKOTO 3aKOHOAATENbCTBA). B 2015 I. 6bIIM yperynmpoBaHbl MOIATbHOCT
ee peanM3aluy B XOfle UCTIONHEHNA 0043aTeNnbCTB. BBMUIY CyllecTBEHHOTO BIVIAHMA UC-
HO/THEeHVSI 00513aTeIbCTB Ha 9KOHOMUYECKOe PasBUTIE TOCYAAPCTBA IPEACTABIAETCA aK-
Tya/IbHbIM MCC/IEOBATh CYLTHOCTD U 3HaYeHMe TOOPOCOBECTHOCTL.

B OTHOIIEHNN WCIOIB30BAHHOM B MCCIEHOBAHUU TEPMUHOIOTUM HEOOXOAMMO
YYUTBHIBATh Clenyolee. IIpyHINIIBI TpaBa, OyAyYN «MeiHO OCHOBOI BCENl CHCTEMBI,
IPeACTaB/AI0T CO00I TeHepalbHbII YPOBEHb MMIIEPATUBOB /I BCEX ee 37IeMEHTOB»
(BaBuimmu 2015, 100). IIpesyMmnmysa — mpennonaokeHye, KOTOpoe MPU3HAETCs UCTHH-
HBIM, €C/I/ €TO JIOKHOCTDb He Oy/ieT JoKasaHa. BepoATHOCTb ONpOBep)KeHMs Ipe3yMII-
LM CYLECTBYET BCETZA, YTO OTIMYAET MOC/IENHIOI OT HEOIIPOBEP>KMMOTO IO IIPABOBOI
npupope npuHnuia ([Jeproruna 2013, 52). IIpaBoBast Karteropus — ¢QyHAaMeHTaIbHOE
MOHSATHE IOPUINIECKON HaYKH, CIIOCOOCTBYIOLIee «[T03HAHMUIO U IOHVMAaHUIO IIPaBOBBIX
stBeHmit u pasa B menom» (Illepbakos 2017, 62). TpeboBaHme (O1leHOTHAS KATETOP)
IPsMO 3aKpeIUIeHO B 3aKOHe, COIVIALIeHNI CTOPOH WM OObIyae MO0 KOCBEHHO BBITe-
KaeT U3 HUX U NOApasyMeBaeT 00s3aHHOCTb JO/DKHOTO IOBENEHNMs NI B KOHKPETHBIX
00CTOATENbCTBAX.

2. OcHOBHOE HCCIeNOBaHMe

2.1. Peanusauus nputyuna 006pocosecmuocmu 6 Xo0e UCHOTHEHUS 0020-
80pHuix 00s13amenvcme. Tpebosatue uecmnozo eedeHust 0er

Kareropust «zo6pocoBeCTHOCTb» MpOLIIa IYThb CTAHOBIEHMs OT TpeGOBaHWS
K IIPUHIINITY, BBIP@XKAIOLIEMYCs, B YaCTHOCTH, B BUJe IPe3yMIILuN JOOPOCOBECTHOCTI
Y4aCTHUKOB IPaKAAHCKUX mpaBooTHolreHnit. ITo muennto C. B. Capb6aiua, «rpe6oBanue
I06POCOBECTHOCTM, M3HAYAIBHO 3aPOAMBIINCG B 00/IACTU MCIIOTHEHMA 005A3aTeIbCTB,

! 3pech n panee Bce CCbUIKM HA POCCUIICKIE HOPMATMBHO-IIPABOBbIE AKTHI U CYLeOHYIO IPAKTUKY
npusopsrcs 1o CIIC «KoncynprantIlmoc». [lata obpamenns 15 sauBaps, 2020. http://www.consultant.ru.
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CO BpeMeHeM a0COMI0TU3MPOBANIOCh, PACHIPOCTPAHUBIINICH HAa BCE TPAXK/JAHCKOE IIPaBO
B 1enoM (1. 3, 4 ct. 1, ct. 10 'K P®)» (Capbamur 2016, 16). B Hacrosiiiee Bpemst o01umit
HOPUHINI [0OPOCOBECTHOCTY NMPUMEHAETCSA B TOM YNUC/IE B XOfie MCIIOTHeHMA 00sA3a-
TenbcTB. HopMoTBOpUecKkas 1 JOKTpUHaIbHAS paboTa MpeflIecTBOBaNA JOCTVKEHUIO
TAKOTO pe3y/IbTaTa.

B Hay4HOM cOO0O0IeCTBe OTCYTCTBYeT €JMHCTBO MHEHUII O 1[e7IeCO0OpasHOCTU UC-
HI0/Ib30BAHNA MOPAIbHO-HPABCTBEHHBIX Hadasl, BK/II0Yast oOPOCOBECTHOCTD, B PeryN-
POBaHMM TPAX/JAHCKOTO 000pOTa. ABTOPOB MOYKHO pasfie/lnTh Ha [iBe IPYIIIIBI: IIepBble
IpefIaraT CIefj0BATh I0PUANIECKOMY ITOAXO/Y, BTOPble HACTAaNBAIOT Ha BAXKHOCTH CO-
O/m101eH1sI MOPA/IbHO-HPaBCTBEHHBIX IIPABIIL.

[IpotuBHMKM HO6GaBIEHUA [OOPOCOBECTHOCTM B TPaXKJAHCKO-TIPaBOBOE PeTyN-
pOBaHIe ONACAIOTCA er0 pasMbIBaHNsA, KOTOPOE, 110 UX OLeHKaM, IPUBeJeT K Cy/ieOHbIM
omMOKaM 1 YCIOXKHUT B3aMMOJIeVICTBIe CTOpOH. B mopesomononnoe spems V. A. Tlo-
KPOBCKIIT YTBEP>K/aJI, YTO He SABJIAI0IeeCs MONOXUTe/IbHOI TeH/jeHIell GopMupoBa-
HIIe «KayYyKOBBIX HOPM», B YaCTHOCTM TIOHATUI «JOOPBIe HPaBbI» U «10OPas COBECTD»,
OTKpbIBAaeT «HEOTPaHNYEHHbIe BOSMOXKHOCTH J/IsI OCYIIECTB/ICHNUS “KOHKPETHOII CIIpa-
BE[IMBOCTI , I “B3BEIUVBAHV IHTEPECOB” U JPYIMUX TOMY IOJOOHBIX OIBITOB COLIV-
QJIPHOTO BO3JIEVICTBISA IIPU IIOCPECTBE CBOOOLHOrO Cyzieiickoro ycmorpersi» (ITokpos-
ckuit 2001). B coBeTckmil mepuox «caMo MOHATHE JOOPOCOBECTHOCTY He OTBEPranoch,
HO II0f] TOOPOCOBECTHBIM IIOBefleHNeM ITOHMMAJIOCh HajyleXkalllee MCIIOTHEHMe TPaXK-
IaHCKO-TIPAaBOBBIX 0053aTeNIbCTB U APYIUX obs3aHHOCTel» (Porenbcon 2017, 104-105).
HekoTopble aBTOPBI pacCy’>Xan O CYL[HOCTU TOOPOCOBECTHOCTY (3a4acTyi0 BBITE/AA
orpaHunyeHus mns ee nmpumMenenus). Hampumep, M. M. ArapkoB Ionarai, 4To «Hadajao
1o6poIt coBeCTM 03HavaeT 60pbOy C MPSIMBIM MM KOCBEHHBIM 0OMAaHOM, C MCIIOIb30-
BaHIEM YY>KOTO 3a0Ty>K[JeHUsI MM HEIIOHVMAaHUsI», He PACIPOCTPAHSACh HA OCYIIeCT-
BJIEHIE IIPaBa, BBULY BOSHMKHOBEHNA BOIIPOCA «O JOBEPUM YIACTHUKOB IPAXKAHCKIX
IIPAaBOOTHOLIEHNII APYT K APYTY... TOIA, KOIZA HAZl0 YCTAHOBUTD CMBICT TeX VIV MHBIX
BOJIEVI3BSIB/ICHNUI, MCTOJIKOBATb WIM BOCIIOJTHUTH KaKoi-I1b60 foroBop» (Arapkos
1946, 432).

Ha coBpemenHoM aramne A.JI. MaKOBCKUIT COMHEBAeTCs B 11e7IeCO0OPasHOCTY BHe-
[IpeHN TIPMHIUIIA JOOPOCOBECTHOCTH, HOITyCKass BO3SMOXKHOCTb PacCMOTPEHM TOTO
BOIIPOCa «KaK YacTy OOJIbIION IIPOO/IEMBI CYAEIICKOTO YCMOTpPEHMsI, ITPO6IeMbl OL[eHOY-
HBIX KaTeropuii». ABTOp KOHCTaTUPOBAJI, YTO «CETOHHsI, KOIa IIPUHINII JOOPOCOBECT-
HOCTM TaK WM MHa4e, B IIpaBe MIN B 3aKOHe, Yallle BCETo B 3aKOHe, QUIypUPYeT B IPABO-
HOPSZIKAX IPAaKTUYeCKM BCEX CTPAH C Pa3BUTON PbIHOYHON 9KOHOMUKOIA, TAKON ITOAXOf
KakeTcs 6oree yem ctpaHHbIM» (MaxkoBckuit 2013, 166). V1. B.1]BeTKOB mouepKuBaer,
4TO «Hambosee OMACHON [Cpey HOBBIX MOIOKEHMIT 0643aTeNbCTBEHHOTO IIPaBa) ¢ TOY-
KU 3peHsI PUCKOB SIB/ISI€TCSA HOPMa-IIPUHIINUII O TOOPOCOBECTHOCTI YIACTHUKOB TPaXK-
IAHCKMX IPAaBOOTHOLIEHNUII», KOTOPas «CO3hajla HeMajo IpobieM pOCCUIICKUM KOMIIa-
HYUAM». [IpyunHa — cy6'beKTUBHAs OLIeHKa CYIOM JOOPOCOBECTHOCTYU CTOPOH Ha OCHO-
BaHUM YCTaHOBJIEHHBIX 06cTosATenbCcTB fiena (IBetkos 2016). Takoit mopxon sBIsAETCA
IMCKYCCHOHHBIM, IOCKO/IbKY OTCYTCTBHE Y CyZiell ITpaBa aHa/IM3MPOBaTh OLleHOYHbIE Ka-
TErOpUM He TAPAHTUPYET BbIHECEHME CIIPaBeNIMBbIX I IPAaBOMEPHBIX pemeHuit. OfHa-
KO He C/IeflyeT MCK/II0YaTh ¥ BEpOATHOCTD Bpefia OT LIMPOKOTO CY/eliCKOTO YCMOTPEHNA.
Bo3MoyxHbIe OIIOKY 11 HeJ0UeThl HYDKECTOAIIUX CYIOB MOTYT OBITh CKOPPEKTUPOBAHBI
60J1ee ONBITHBIMI CY/IbSIMM 13 BBILIECTOSIINX MHCTAHIINIL, a 060011aeMble pe3y/IbTaThl
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UX pabOThI MOTYT CIOCOOCTBOBATH GOPMUPOBAHMIO eATHOOOPA3HOTO MOAXO/A K IIPABO-
MIPMMEHEHMIO Y YKPeIUIEeHNIO IIPaBOBOII ONpe/ieIeHHOCTH.

CTOpOHHMKY yCHUJIeHUS JOOPOCOBECTHOCTY HACTAaMBAIOT Ha O0OOCHOBAaHHOCTU ee
npopBIKeHN:. B fopesomonnonHblit nepuog V. b. HoBuiikmii nomaras, 4To «EOrOBOPbI
IO/DKHBI OBITh M3bsICHSIEMbl Ha OCHOBAHMM He OFTHOT0 OYKBA/TbHOTO MX CMbIC/IA, HO U Ha-
MepeHMIT NI, UX 3aKT0YAIINX, B COOTBETCTBUM C TPeOOBAHUAMY TOOPOIT COBECTU
U oOblyassMM TpakpaHckoro obopora» (Houuxuit 2006, 159). JI.J.IleTpaskmijkumit
oTMedYas, 4To B cdepe [eiicTBUSA 00513aTeNbCTBEHHOTO MpaBa «0cobast crcteMa HOPM
o bona fides o67erdaer co6bIT 1 IpHMOOpeTeHNe 0OBEKTOB, YCTPAHsIS Ha CTOPOHE CIIPOCa
COMHEHUS OTHOCUTEIBHO IOPUNIECcKoro ycnexa cienok» (ITerpakunkmit 2002). B co-
BeTckoe Bpems B.II. [prbaHoB mcxomun u3 TOro, YT MPUHLMI JFOOPOCOBECTHOCTH (IIpU
OCYIeCTB/ICHNY TPXXAAHCKIX IIPaB) 3aK/TI0YA€TCS B CTPOTOM COOJTIOEHNY «IIPABUJI CO-
LUQIMCTUIECKOTO OOLIEKUTHSI ¥ MOPaIbHBIX IPUHIJUIIOB OOIIECTBa, CTPOSIILIETO KOM-
MyH1u3M» (Ipubanos 2001, 226-227).

C Hauana 1990-X rofjoB 4MUCIO aBTOPOB, NMOAAEP>KMBAIOIINX MOBBIILIEHNE PO JO-
OpOCOBECTHOCTH B PeryIMpoOBaHMUU TPAXAAHCKOTO 060poTa, Bo3pocio. ITo MHeHuo
E.B.BaBuinHa, «KOHCTPYKTUBHBIM IIaTOM IIPE/ICTAB/IAETCS BBElEHUE B TPakKIaHCKOe
3aKOHO/JATENIHCTBO MPMHIUIIA TOOPOCOBECTHOCTI B KauecTBe OTHOTO 13 Hambomnee 06-
VX ¥ BAKHBIX Hada/l», 9YTO «COOTBETCTBYET PasBUTHIM 3apYOeXXHBIM IIPABOIOPSKAM»
(BaBrma 2015, 100). M. XeccenMHK OTMeYaeT, YTO B IIpaBe MHOCTPAHHBIX TOCYAPCTB
KOOPOCOBECTHOCTh YaCTO PacCMaTpPUBAETCSl KaK BBICLIass HOPMa JOTOBOPHOTO IIPaBa,
i 06513aTeTbCTBEHHOTO MpaBa, Win gaxke Bcero yactHoro npasa (Hesselink 2011, 620).
P. llmvmmepmans u C. YuTTelikep, U3y4nB IIOAXOAbI K JOOPOCOBECTHOCTH B €BPOIEICKIX
[IPaBOINOPAKAX, OIpeNe/NIN IPUMEPHbINl CINCOK ee YHMBEpCAaIbHBIX IPOSABIEHUI
B XO[I€ MCITOJIHEHNS 00513aTeTbCTB:

— HEeYeCTHOCTb — 3TO HEMOOPOCOBECTHOCTD;

— JINIIO IOJDKHO Jep>XaThb JAHHOE CI0BO;

— CTOpOHa He JO/DKHA yXYALIATh IOJIOKEHMEe KOHTPareHTa B pe3ynbTaTe CBOETO

noBefeHys (HepasyMHO miy 6e3 Kakoro-mmbo 3aKOHHOTO MHTepeca);

— CTOPOHBI JJO/DKHBI OBITb OCBOOOX/IEHBI OT a0CYpP/IHBIX IIOC/IECTBUIL, KOTOPbIE
BBITEKAIOT 13 COT/IAIICHNS;

— yMbILUUIEHHOEe (M HEeYMBbIIUTEHHOE I10 MPaBy HEKOTOPBIX 3apYOEKHBIX TOCY-
[apCTB) HapyIIeHNe JOTOBOPa, IpefcTaB/Isgioliee OO0 IposiBIeHNe HefoOpo-
COBECTHOCTH, BeYeT Iopyupudeckue mocuenctsus (Zimmermann, Whittaker
2000, 690-694).

C y4eToM 060CHOBAHHOI 06ECIIOKOEHHOCTH MCCIIE[OBATeNel 110 TIOBOAY BHeEApe-
HJSI MOP/IbHO-HPABCTBEHHBIX HAdal B PETyIMPOBaHNE TPAXHAHCKOrO 000poTa MO-
3ULVsT ABTOPOB, IIOTIOKUTENBHO OLIEHMBAIOINX JEIICTBISI 3aKOHOMATES 110 YCUTIEHMIO
IpYMHINIA JOOPOCOBECTHOCTH, 10 HAIlleMy MHEHMIIo, 6ojiee yOenuTenbHa. DTOT MPUH-
OUII OTpaHNYMBAET 3rOMI3M CTOPOH B JOCTVIKEHUU MaKCUMaIbHOI BbBITO/]bI, BbIpaBHM -
BaeT GalaHC MHTEPECOB KPEAUTOPA U HO/DKHUKA U MOJIEP>KIBAET CTAOMIBHOCTD TPaXK-
TAHCKOTO 060pOoTa.

CraHOB/IEHNIO JOOPOCOBECTHOCTH CIIOCOOCTBOBAI MOATL. «a» 1I. 1 Ykasa [Ipe3usen-
ta PO o1 18.07.2008 Ne 1108 «O cosepurencrsoBauuu 'K PO», B koropom 6b11a 0603Ha-
4eHa HeOOXOMVMOCTD «Ia/IbHEIIIET0 PasBUTHSI OCHOBHBIX IPVHIUIIOB TPAXK/JAHCKOTO
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3aKoHoOfarenbcTBa P@, COOTBETCTBYIOIMX HOBOMY YPOBHIO PasBUTUA PBIHOYHBIX OT-
HOILIeHNU». B cooTBeTcTBUMU ¢ YKazoM paspabarbiBasach BblleyrnoMsHyTas KoHiern-
IUA PasBUTHUA TPAKTAHCKOIO 3aKoHofaTenbcTBa PD. OpgHoit 13 Mep, HaIpaB/IeHHbBIX
Ha yKpeIlIeH)e HPAaBCTBEHHBIX Haya/l IPAKJaHCKO-IIPAaBOBOIO PETYIMPOBAHMA, CTAJIO
«BBeJIeHNEe B TPAKIAHCKOE 3aKOHOAATETbCTBO IIPVMHIINIIA T0OPOCOBECTHOCTI B Ka4eCTBE
OIHOTO 13 Hambojee OOIMMX ¥ BaKHBIX IPUHLUIOB IPAXXJAHCKOTO IIPaBa» COITACHO
a63. 2 1. 6 1. 1 Konnemuumn.

PerynupoBaHyue [OOPOCOBECTHOCTV B OTE€YECTBEHHOM 3aKOHOJIaTeNbCTBE OBIIO
nsMeHeHo QefepanbHbIM 3aKOHOM OT 30.12.2012 Ne 302-03 «O BHeceHMM M3MEHEHUI
BI7. 1,2, 3 n 4 yactu nepsoii ['K P®». C MoMeHTa eTo BCTymneHuA B cuy 1 mapra 2013 1.
cormacHo 1. 3 cT. 1 'K P® BceM ydacTHMKaM TrpakaHCKOrO 060pOTa afjpecoBaHoO Tpe-
6oBaHue BecTu cebs1 JOOPOCOBECTHO «IIPM YCTAHOBJIEHWUM, OCYLIECTBICHUN U 3aLINTE
TPaX/JAaHCKVX IIPaB ¥ IIPY UCIIONHEHUN TPAXXJaHCKNUX obsA3aHHOCTei». Ecn no 1 mapra
2013 r. «6bUIHM akTyanbHbI c10Ba V1. A. TIokpOBCKOro: “cOBpeMeHHOE IPaXK/JaHCKOe IIPaBo
KaK ObI TOBOPUT YeIOBEKY: e/ Tebe M03BOIEHO ObITh B M3BECTHBIX IIPefie/IaX ATOMCTOM,
TO 9TO He 3HAYMUT, YTO ThI MOXKeIlb ObITh 371bIM~ (IToxpoBckuit 2001), TO HOPMAaTUBHBIM
3aKpeIUIeHreM MIPYHINIIA TO0OPOCOBECTHOCTY IPXK/AAHCKOE IIPABO K 9TOMY IIOCBITY JI0-
6aBuIO: “TBI O/KEH ObITH BOOpbIM”» (Mukpiokos 2013, 20).

V. 5. HoBunxmit IIoHMMa IPYHLUI JOOPOCOBECTHOCTI «KaK M3BECTHOE BHEIIHee
MEPUJIO, KOTOPO€ IPMHMMAETCA BO BHUMAaHIE 3aKOHOM, CY/JOM, IPMMEHSAIOIINM 3aKOH,
U KOTOpO€e peKOMEeHYeTCs WiIeHaM IPaXX/JaHCKOTO 000pOTa B VX B3aMHBIX CHOIIEHUAX
IPYT C APYTOM», BBICTYIIaeT B Ka4eCTBe IapasUIe/IbHON WM IOACOOHOI HOPMBI, ITPU3bI-
BaeMOI K JIeJICTBIIO 3aKOHOM (B 0O'beKTMBHOM 3HAUEHNM), a TAK)Ke KaK «OIIpefie/IeHHOe
CO3HaHNUe TOTO MM MHOTO JINIIA, KaK HeBefleH)e HeKOTOPBIX 0OCTOSTENIbCTB, C HAMN4-
HOCTDBIO KOTOPOTO 3aKOH CYMTAaeT BO3MOXXHBIM CBA3aTh T€ VJIM MHbIE I0OpUANIECKIE TI0-
cnencTBus» (B cyobektuBHOM 3HadeHyn) (Hosunxuit 2006, 124-125). Takum obpasom,
C OfIHOW CTOPOHBI, TOOPOCOBECTHOCTh PACCMATPUBAETCA B OOBEKTUBHOM CMBICTIE —
«IO/DKHOE TIOBefleHNe B CUTYalliy IIPaBOBOII HEOIIPeJIe/IeHHOCTIN», T. €. Kak c(hopMmpo-
BaBIINIICA B OOIecTBe ¥ IIPU3HAHHBIN B 3aKOHOJATENIbCTBE, CY/ieOHOI IMpaKTHUKe VMIN
00BIYasiX CTaH/JAPT YeCTHOTO IOBEJIeHNs B XOfie MCIOMHeHNs o6s3arenbcTs. C gpyroit
CTOPOHBI, 3TO IOHATNE PACKPBIBAETCA B CYOBEKTUBHOM CMBIC/IE — «YBaKUTEIbHOE He-
3HaHJE O TOM WM MHOM OOCTOSTe/IbCTBE, HACTYIIEHNe KOTOPOTO BJIEKYT Te WM MHbIe
IOpuAMYecKy 3HauuMble nocnencTeus» (Tomy6uos 2016, 178), T.e. Kak M3BMHUTENbHOE
He3HaHMe («He 3HaJI U He JJO/DKeH ObL/I 3HATh»).

o BcTyrtenns B cuny nepeuncieHHbx usmenennii B 'K PO «moustus “gobpoco-
BECTHOCTD” U “HETOOPOCOBECTHOCTD  COMEPKANICH B 18 CTAThAX»; IIOCTIE TIOMPABOK 3TU
TEPMMHBI YIOMUHAIOTCS «y>Ke B 43 crtaTbsax» (Bepausan 2019). B HeKOTOPBIX MOIOXKEHM-
ax 'K PO npocnexxnBaeTcs mpsaMas B3aMOCBA3b MEX/Y HaCTYIUIEHEM OIIpefie/IeHHbIX
HOCTIeICTBUI [ YIaCTHUKOB TPXXJAHCKMX TPAaBOOTHOLIEHNII U YX JOOPOCOBECTHBIM
WIN HeZoOpocoBeCTHBIM IoBefieHneM. CIIeiICTBMEM HeJOOPOCOBECTHOTO IIOBEfieHNs
CTOPOHBI MOXKET CTaTh OTCYTCTBIE YCTAHOB/IEHHOTO 3aKOHOM M/IV JIOTOBOPOM p€3y/bTa-
Ta 60 HACTYIIEHVE He COOTBETCTBYIOLINX JOTOBOPY MM 3aKOHY IOC/IefICTBUIL, 3HAYM-
TEJIbHO OTIMYAIOINXCA OT UTOTOB, KOTOPBIX OXKMJa/l KOHTpareHT. JlelicTByommii Hefo-
O6pOCOBECTHO JO/DKHMK 3/I0YHOTPeO/IseT OTHOLIEHSIMIU JINYHOTO JOBEPYS U TeM CaMbIM
HapyIIaeT 0053aTe/bCTBO, YTO B/IeYeT /I HeTO HeraTUBHBIE TOC/IEICTBIA, BBITEKAIOIe
13 HellpaBOMEPHOTo NoBefieHN:A. TeM He MeHee «3a HEIPABOMEPHOCTb B CMbICIE HEMO-
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6pOCOBECTHOCTH He C/IefyeT HaKa3aHue, a IPUMEHSIOTCS VHbIe, 6oree rMOKue CaHKLIMY,
KaK TO: O/IOKMPOBKa BOSHUKHOBeHNUs IpaB u oba3anHocTelt (cT. 157 I'K PD), nepepaua
Bey B cobctBeHHOCTD (cT. 220, 302 TK P®), Bosmewmenue noxonos (ct. 303 'K PD),
Bo3MeleHne Bpepa (ct.1103 I'K P®), nspsarne MaTepranbHOro HOCUTENIS MCK/TIOUNTENb-
HbIX 11paB (cT. 1252 TK P®), pecturyums u . 1m.» (Bonkos 2013, 49).

Berymupmum B cumy 1 umronsa 2015 r. @epepanbubiM 3akoHOM oT 08.03.2015
Ne 42-D3 «O BHeceHun n3MeHenuit B 9acTb nepsyio 'K PO» B 1. 3 ct. 307 'K PD 6p1/111
IPefyCMOTPeHbl MOJAIbHOCTY peanusalyy MPUHINUIA JOOPOCOBECTHOCTH B cdepe
00513aTeNIbCTBEHHBIX OTHOIIEHMII 1 BBEJEHBl MepPbl OLeHKM IIOBefeHNUs YYacCTHUKOB
TpaXX/JaHCKOTO 000pOTa IIPM YCTAHOB/ICHU Y, UCIIONTHEHUY 00513aTe/IbCTB U IOCTIe UX IIpe-
KpalleHM:

— y4YeT CTOPOHaMM IIPaB U 3aKOHHBIX NHTEPECOB;
— B3aUMHOE OKa3aHNe CTOPOHAMI HeO0OXOAVMMOro CONeCTBIS;
— IIpefoCTaB/IeHVe CTOPOHAMM He0OXOMMOI MHPOpMaLINN.

YKkasaHHas HOBe/UIA PAcKpbIIa Cofiep)KaHue TIPMHIUIIA JOOPOCOBECTHOCTH B cde-
pe 06s13aTeNbCTBEHHOTO NpaBa MocpencTBoM BKmodeHus B ['K PO o6uux opueHTHpOB.
Beupy MHOro06pasus ciaydaes, Korjga HeoOX0oMO BeCT cebst ZOOPOCOBECTHO, «BCe UX
B 3aKOHe OINCaTh HEBO3MOXHO, Befb Torfa ['K PO mpeBpaturcs B COOPHUK Ka3ycoBy.
B cBs3u ¢ 9TUM «MOXHO c(HOPMYIMPOBATh TONBKO 0OLIMe, aOCTpaKTHbIE TpeOOBaHNA
K T0O6pOCOBECTHOMY IIOBEICHNIO, IIPUIOKUMBbIE K TI060MY 00513aTe/IbCTBEHHOMY OTHO-
mennio» (Cap6amr 2016, 19). Kpurepuyu HeoO6X0oMMBI 10 IpUYMHE IIPUCYILETO IIPaBO-
HOPAAKY popManusMa U ¢ y4eTOM IIO3UTUBUCTCKOTO YK/IOHA B IIPAaBONPUMEHNUTEIbHO
npakTtyuke. C MX ITOMOIIBIO MOXKHO OIIEHUTDH COOMIOfieHNe MM HapylIeHNe CTOPOHAMM
IOPUAINYIECKIX IIPABIJI, B OCHOBE KOTOPBIX HAXOAATCS MOPAIbHO-HPaBCTBEHHbIE HAYa/Ia.

Pasgenas omacenms, 4To cyzeiickoe yCMOTpeHMe CIIOCOOHO IepepacTaTh B MpOU3-
BOJI, B.B. Burpsancknit nonmaraet: «IIpo6mema MoxeT ObITh pellleHa ImyTeM (GOpMUPOBaA-
HUS eIMHOOOpasHON CyHeOHOI MPaKTUKY, CBSA3aHHON C NPMMEHEHMeM INPMHIUIA JI0-
OPOCOBECTHOCTM K Pas/IMYHBIM IPAXKJAHCKMM IpaBOOTHOLIEHUAM» (Burpsancknmit 2017,
58). Bo nsbexxanne obpalenns cygoB K aOCTpaKTHBIM, O0leYeNoOBeYeCKIM ITOHATUAM
CYZeIiCKOe YyCMOTpeHMe He JO/DKHO ObITb aOCOMIOTHBIM U, IOMMMO COEPKAIUXCS B 3a-
KOHOJJaTe/bCTBE IIPEIeIOB, er0 HeOOXO/[MMO OTPAaHNYMBATh Pa3bACHEeHNAMN BepXoBHOTO
Cyna P® (ganee — BC P®) cornacuo ct. 126 Koncturyuyu PO n nopn. 1 1. 7 ct. 2 Oepe-
Pa/IbHOTO KOHCTUTYLMOHHOTO 3aKkoHa oT 05.02.2014 Ne 3-OK3 «O Bepxosnom Cypne PD»
(mocne ynpasgaenus Beiciero Ap6ourpaxsoro Cyga PO (zanee — BAC PO) B 2014 ).
Peanusyemoe B ycTaHOBIEHHBIX TPAHNUIIAX CY/IEIICKOE YCMOTPEHMeE JIOTDKHO BOCIIONMHATD
Hpo06eIbl B 3aKOHOAATEIbCTBE /IS 3aLIMTHI IPAB U MIHTEPECOB YYaCTHUKOB I'PaXKJaHCKOTO
0060pOTa 1 JOCTYDKEHNA MOfPa3yMeBaeMoro I IIPecIeyeMOro IpaBOM pe3y/IbTara.

B Ilocranosnenun Ilpesmaumyma BAC PO or 11.09.2012 Ne 3378/12 mpemycma-
TPUBAETCA, YTO IIPEIOCTABJIeHNe CYHeOHON 3aIIUThl «CyObeKTY, [UIMTeIbHOE BpeMs
COBepIIaBIIEeMy IIPOTHBOIIPABHbIEC [EJICTBNA, KOTOPbIe BJIEK/IN HApyLIeHUe IIpaB He-
OIIpefIe/IeHHOTO KPYyTa JIMI... ¥ OCO3HaBaBIeMy IPOTMBOIIPABHBIN XapaKTep CBOVX
IeJICTBMIT», «<HE COOTBETCTBYET IPMHIUIIAM HOOPOCOBECTHOIO BEJEHNUS [eATeTbHOCTI
YJaCTHMKaMI IpakKaHCKOro o6opora 1 6amaHca IMyOMMYHBIX ¥ YaCTHBIX MHTEPECOB».
Takas ¢popMynMpoBKa He IO3BOMMIA CyaM BbIpPabOTaTh eAMHOOOpa3HOe IOHMMAaHUe
mobpocoBecTHOCTU. TpeboBaBIMecs pasbsicHeHus Obm caenanbl [Inenymom BC PO
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B a603. 3 n. 1 ITocranoBneHus ot 23.06.2015 Ne 25 «O mpyuMeHeHUM CyIaMyl HEKOTOPBIX
nonoxxennit pasgena I wactu nepsoit ['K P®», KoTOpsIil, IOMMMO yTOYHEHUs 0OIeit
Hpe3yMILuyu JOOPOCOBECTHOCTY, HOFYepKHYT: «OLeHnBast GEeiiCTBMsI CTOPOH KaK JI0-
OpocoBecTHbIE MM HELOOPOCOBECTHBIE, CIIEfyeT UCXOAUTD 13 MOBEAEHs, 0>KIIAeMOT0
OT /MI06O0ro y4aCTHNMKA IPAXKJAHCKOTO 000POTa, YUYUTBIBAIOIIETO IIpaBa U 3aKOHHbIE VH-
Tepechl IPYroil CTOPOHBI, COfIEVICTBYIOLIETO €if, B TOM YUC/Ie B MONTy4eHUM HeOOXOmM-
Mot nHpopmanum». Cyz ZO/DKEeH PacCMOTPETD ITOBefieHe CTOPOH C HO3ULIMM OOBIYHOTO
II06POCOBECTHOTO JINIIA, IPEC/IEAYIOLIETO Le/ib O/DKHBIM 00pa3oM pean3oBarh IPaBo
VIV ICTIOTHUTD 005A3aHHOCTD.

B a63. 4 n. 1 ykazanHoro nocranosnenus Ilnenyma BC P® rosopurcs, 4ro «1o-
BeJleH/e OfIHOM M3 CTOPOH MOXKET OBITh IPM3HAHO HEJOOPOCOBECTHBIM HE TONBKO IpU
Ha/IM491y 0OOCHOBAHHOTO 3asIB/ICHNS JPYTOil CTOPOHBL, HO U 110 MHUI[ATHBE CY/a, eCN
ycMaTpuBaeTcs O4eBUIHOE OTK/IOHEHMe JeICTBUII yIaCTHIKA IPaXK/JaHCKOTO 060pOTa OT
nobpocosectHoro nosefieHus». K. V1. CKIOBCKMIT IPUMEHUTEIBHO K JIeATeTbHOCTHU CyAa
UCXOJUT 13 HEOOXOAMMOCTH «B KOKIOM Jiefe, B KOTOPOM 0OHAPYXMBaeTCsl BOIPOC O He-
II06POCOBECTHOCTY CTOPOHBI, BBIAB/IATH TOT M/IM MHOI COCTaB (PAaKTOB ¥ JaBaThb €My KBa-
midukaryio ¢ no3uuii 1. 3 ¢t. 1 I'K P®» (Cxmosckuii 2017, 108). B. A. benos, Hao60poT,
oTpulaTenbHo oneHnBaeT noaxon Ilnenyma BC P®, oTMeuas, 4To Takoe pelieHue I110-
oLIpsieT CYAbl MCCIEOBATh «JJaKe Te BOIIPOCHI, KOTOPbIe CTOPOHBI XOTeM OB OCTABUTD
3a paMKaMJM IIPOLIECCa, B TOM YJC/I€ BOIIPOCHI HPABCTBEHHOCTH, CIIPABENIMBOCTY, Pa3yM-
HocTy U T.11.» (Bermos 2015). IIpuHuMast Bo BHMMaHMe 000CHOBAHHBI apTyMEHT aBTOPa,
OTMETIM, YTO HO3MUIIVSI ITOTO OpPraHa Bce XKe 00yCIOB/IeHa CTpeM/IeHNEM 3aIUTUTh CTO-
POHY, IIOCTPAABIIYI0 OT HEAOOPOCOBECTHOTO MOBEIEHNA KOHTPAreHTa, KOTOpas B CUITY
KaKUX-100 IPUYMH CAMOCTOSITE/IBHO He 3asIBUT COOTBETCTBYIOIINX TPeOOBaHMIL.

[IpyHLMIY HOOPOCOBECTHOCTM, 3aYacTyl0 YBA3bIBAeMOMY C TpeOoBaHUEM CO-
BEpIIATh TOPrOBbI€ OIEPALN, OCYIIECTB/AA YECTHYIO JIEIOBYIO IIPAKTUKY, OTBOAUTCA
Ba)XHAasA PO/Mb B aKTaX MeXJ[YHAPOMHON YHUMKALUM TOTOBOPHOTO IIpaBa — HOBO-
ro lex mercatoria. Hampumep, cormacHo uMerlieMy MMIIepaTHBHBI XapakTep I. 1
cT. 1.7 IIpMHIMIOB MeXyHapONHBIX KOMMEPYECKUX [OroBopoB (MeXIyHapOTHBbIil
UMHCTUTYT YHUPUKauny yactHoro npasa (YHVIPYA) yTBepanI ux mocuefHIOn pefak-
muio B 2016 I.) «kaXKfiasi CTOpoHa 00s13aHa AeiCTBOBATh B COOTBETCTBUU C JOOPOCOBECT-
HOCTBIO ¥ YECTHOII [IeTIOBOII IIPAKTUKONM B MEXXIYHAPOLHOI TOProB/e». B ayTeHTn4HOM
tronkoBauuy YHUIPYA no6pocoBecTHOCTh (BMeCTe ¢ YeCTHON JIeJIOBOV IIPaKTUKOI)
yKazaHa Kak «(yHHaMeHTanbHas 1pes, Jexalas B ocHoBaHuM IIpuurumos» (Koma-
poB 2013, 19). B meiicTBMAX POCCUIICKOTO 3aKOHOATE/ISI, HAIIPAB/IEHHbBIX HA ITOBBIILE-
HIIe 3Ha4YeHMsI TOOPOCOBECTHOCTH, IIPOCIEKIBAIOTCS 3aVIMCTBOBAHNSA U3 AaKTOB HOBOTO
lex mercatoria (I[Tpuaunnos YHUJIPYA?, eBpomneiickoro gorosopuoro npasa (EIIT)?,
TransLex (npenpinyiee Hasanue — [Ipunnynst CEHTPATD)?).

ITo mHeHuto A.B. KoHOBa/m0Ba, «OTCBIIKA YYaCTHUKOB IPaXXJAHCKOT0 000poTa K Oa-
30BOMY IIPMHIUITY JOOPOCOBECTHOCTH B IPXX/FAHCKIX IPABOOTHOLIEHISIX CO BpeMeHeM

2 UNIDROIT Principles of International Commercial Contracts. 2016. [lata o6paiuenus 15 sHBapst,
2020. https://www.unidroit.org/wp-content/uploads/2021/06/Unidroit-Principles-2016-English-bl.pdf.

3 Principles of European Contract Law. 2002. [lata o6pawenus 15 siuBaps, 2020. https://www.trans-
lex.org/400200.

4 The Lex Mercatoria (Old and New) and the TransLex-Principles. 2013. [lata o6pauenus 15 suBaps,
2020. https://www.trans-lex.org/901000.
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CTaHeT IIMPOKO PAaCIpOCTPaHEHHON Tpamuuueir cyme6Hom crucremsl Poccum». OcHo-
BaHHOE Ha IIPAaBOBOM PETyIMPOBAHNM, a TAKKe CYyeOHOM M TOKTPMHAIBHOM TOJIKOBA-
HIUM BCECTOPOHHEE U IIEJIOCTHOE OCMBICIEHNME MOJANbHOCTEN peannsalyy IPVMHLMIIA
II0O6POCOBECTHOCT B XOfie MCIIO/THEHMsI 0053aTe/IbCTB IO3BOMUT CIIOCOOCTBOBATH BbI-
HOJTHEHVIO CIEfYIOIMX 3a/5a4. Bo-IepBbIX, 9T0 00eceunT «IIoaaepKanme Heo6XoamMo-
IO YPOBHA IMHAMMYHOCTY M aKTYa/JIbHOCTU I'PaXKJaHCKO-IIPAaBOBOIO PETYIMPOBAHMA. ..
IIpY COXpaHEeHUM OO0IIell CTaOVIbHOCTY, KOHIIENTYaTbHOCTH Y ITPefiCKa3yeMOCTH IPaK-
Tk cynos» (KoHosanos 2016, 12). ITo cnoBam E. B. BacbKOBCKOTO0, BaXKHO, «4TOOBI ITpa-
BOCyZiuie [IefICTBUTEIbHO OTBEYasl0 CBOEMY Ha3BaHMUIO, A He OBIIO MeXaHNYeCKNM, IIa-
O/IOHHBIM TIPYIMEeHeHMeM a0CTPaKTHBIX HOPM IIPaBa, He3aBUCUMBIM OT STUYECKIX IIPYH-
ILIVITIOB VI KOHKPETHBIX 00CTOATEbCTB KaYKIOr0 KOHKPETHOTO CITy4ast, CIOBOM, YTOOBI jus
strictum 65110 B TO e BpeMs jus aequum» (BacbkoBckuii 2016, 526). Bo-BTOpBIX, TaKoit
HOZIXOf] IOMOXKET Cy[aM paspellaTh CHOPbI, BOSHUKAIOIE U3 HeMCIOMHEeHN 160 He-
Ha/JIJIe)Kallero UCIIONHEeHN s 00513aTe/IbCTB, 8 CTOPOHAM — He IONyCKaTb BOSHUKHOBEHNS
nof06HOTO poyia Pa3HOIIACHUIA.

Co0rofieHnIo IpUHINIIA JOOPOCOBECTHOCTU B XOfie MCIIOJHEHMs 0053aTeIbCTB
CIIOCOOCTBYET, B YaCTHOCTH, TPeOOBaHNe YeCTHOTO BelleHNA e/, B COOTBETCTBUY C KO-
TOPBIM CTOPOHBI JIOJDKHBI YYUTBIBATb IIpaBa U 3aKOHHBIE MHTEPeChl ApyT Apyra (co-
racHo 1. 3 ct. 307 T'K P®), BecTn cebs mpemycMOTpUTENIbHO, He JOMYCKATh BBEJIEHNUA
B 3a0myx/ieHue u obMaHa (BK/IO4Yasi cOOOIeHNe HeBEPHBIX CBEJICHUIT MM COKpPBITHE
Ba)KHOI MHGOPMAIVI) 11 He COBEPIIATh IVICTBII, KOTOPbIe MOTYT BOCIIPEIATCTBOBATD
HaJljIe)XXalleMy VCIIOJTHeHNIO 00513aTebCTB.

2.2. Tpebosanue compyoHuuecmea cropoH

B HayuHOII nMuTepaType MMEIOTCS paslINYHble TOUYKM 3PEeHNSA Ha COTPYLHUYECTBO
CTOPOH B XOfle MCIIOTTHeHUA 00513aTenbCTB. COTPYAHIYECTBO PUINC/IANIOCH K IPUHIIN-
mam Kak B coBerckuit epuop (Toncroit 1973, 189-202), tak u mocne pacnaga CCCP
(Capb6amr 2005). Tem He MeHee OJTHOBPEMEHHO 3asIB/IAETCS M 00 OTCYTCTBUY HEOOXOMN-
MOCTY B «IIPVHIIMIIC» COREVICTBUSA CTOPOH B YCTIOBUAX PHIHOYHOTO X03s11icTBa ([lopeHKo-
Ba 2000, 29). B T0 >ke Bpems, C OfHOI CTOPOHBI, OTMEYAETCS, YTO YIIOMAHYTBIN «IIPYH-
LVII» HEIPUMEHUM K CBS3aHHBIM C KOMMEPYECKUMM PUCKaMU MPeANPYHAMATE/IbCKIM
OTHOILIEHVSIM, OJHAKO B OOILIETPaXKAAHCKOI cdepe ero peanmsanus B ONMpemeIeHHBIX
npepenax BoamoxkHa (PosHsiit 2000, 89-91). C gpyroit CTOpOHBI, HA00OPOT, COTPYLHIM-
YeCTBO PACCMATPUBAETCS KaK «00Ilee HAYamo 1 CMBbICTI» TesATeTbHOCTHU MpeApUHIMATE-
el (Tepsiolee «3Ha4YEHME B OTHOIICHMSAX C y9acTUeM ITyOIMYHO-IIPaBOBBIX 00pa3oBa-
HUI 1 TOTpebuTeNeii») B X0fe UCIIonHeH s 06s3arenbeTB (Oummumnmosa 2011, 153-154).
3acmy)XyuBaeT Tak)Ke BHYMAHUA IOAXOf, IIPeIONATaloINil, YTO B HACTOsALlee BpeMs
«IIPUHIUII B3a¥IMHOTO COTPYAHMYECTBA M B3aMMOIOMOLIY YYaCTHUKOB I'Pa>KIAHCKUX
IIPaBOOTHOLIEHNII II0 BOJIE 3aKOHOJATE/IS. .. IIOITIOIIEH IMEHHO IIPYHLMIIOM JOOPOCO-
BeCTHOCTHU cTOpoH» ([lemaruua 2016, 100).

[TpoTMBHMKY BBIE/ICHUSA IIPaBUIa O COTPYSHIYECTBE TOBOPAT O €ro abCTpakTHO-
CTH, U3-3a KOTOPOJ MO>KET BOSHMKHYTDb HEJOIIOHMMaHNUe MEXIY CTOPOHAMHU, a TaKxKe
CJIOKHOCTH y Cyfia IIpK OLleHKe (PaKTUIeCKMX 0OCTOATENbCTB Jiea I, KaK C/Ie[iICTBHUE, BbI-
COKasi BEPOATHOCTD IIMPOKOTO CYHENCKOIO YCMOTPEeHMUsA, KOTOpOe MOXKET IepeTeKaTb
B IIPOM3BOJI, ¥ OLIMOOK IIpV BbIHECEHMM pelleHuit. [IpakTuka mokas3bIBaeT, YTO pasb-
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sicHenus [Tnenyma BC P® nosBosnsioT perynnposaTh ogoOHsle Bonpocsl. Kpome toro,
B Ka4yecTBe apryMeHTa IIPOTIB YKa3aHHOIO TPeOOBaHNs BBIIBUTAETCS SKOOBI €r0 Heco-
OTBETCTBME PHIHOYHON 5KOHOMUKE. Bpsj M1 MOXXHO COIIACUTBCA C TAKOil TOYKON 3pe-
HIA, TIOCKO/IbKY He CTIefiyeT aKI[eHTHPOBaTh BHUMaHNe Ha IPOTVBOIOCTABIEHUN a/fMU-
HICTPAaTUBHO-KOMAH/IHOTO X034/ICTBOBAHNA PHIHOYHOIN 9KoHOMUKe. IIpu aTOM coTpyz-
HIYECTBO MOXKET OBITh 0O BEKTUBHO BOCTPEOOBAHHBIM B COBPEMEHHBIX 9KOHOMUYECKIX
OTHOUIEHMSIX.

B coBerckoe BpeMs COTPYAHMYECTBO CTOPOH SB/ISUIOCH HPUMHIMIIOM. B a63. 2
cT. 168 TK PCDCP 1964 1. ycTaHaBIMBAIOCD, YTO «KaXKAasl 3 CTOPOH JOJ/DKHA. .. OKa3bl-
BaTb JIPYrOJl CTOPOHE BCE BO3MOXKHOE COJIEIICTBIE B MCIIOJTHEHNN €10 CBOUX 00s3aHHO-
creii». [To muennso B. C. Toncroro, ykasaHHOE IPaBUIO CYIIECTBEHHO OT/INYAJIO «COBET-
CKOe IPaKIaHCKOE IIPaBo OT Oy p>KyasHOro IPa>kIaHCKOTO 11 TOprosoro npasa» (Toncroit
1973, 189). TeM He MeHee Bpsifi 11 OTCYTCTBYE 9TOTO TpeboBauus B yacTu nepsoit 'K PO
1994 1. MOXXHO OIIpaBAAaTh NEPEXOHOM OT AMUHNCTPATUBHO-KOMAaHJHOTO X03AICTBOBA-
HUA K PbIHKY B cBA3M ¢ pacnagoM CCCP BBupy TOTO, 4TO «B [I€/ICTBUTE/TBHOCTH BJIVA-
HIIe IJIAHOBOJ 9KOHOMMUKI, ITpeob/IaflaHye afMUHICTPATUBHBIX METOJJOB OpPraHU3aINN
0060poTa B COBETCKMII MePIOJ, BBIPAXKAINCh CKOpee B (PaKTHUeCKOM HOpAAKe fIef, a He
B HOpMax Iipasa» (Xoxmnos 2015, 162).

O.C.Vodde BbImennn npaBoBble MOCTENCTBUA COTENCTBUA: «a) CTOPOHBI BIIPaBe
PaccYMTBIBATDh Ha TAKyIO B3aVIMOIIOMOII[b, KOTOpasi He BBITEKAeT M3 MX KOHKPETHBIX 00s1-
3aHHOCTeIT, HO CTAHOBUTCSA B CUITY CIOXKVBIINXCA 0OCTOATENBCTB HEOOXOAMIMON /IS Ofi-
HOJI CTOPOHBI ¥ MOXKeT OBITD eii OKa3aHa Jpyroii CTOpoHoit 6e3 yiiep6ba s cebs; 6) cto-
POHa, HapyMIMBIIas 3TO TpeOOBaHMe, MMIIAETCS IPaBa Ha IIPYMeHeHNe K IPYToi CTOpo-
He CaHKIUII 32 TAaKyI0 HEVICIIPAaBHOCTD, KOTOPasi MOIVIa ObITD IIPeoTBpalljeHa OKa3aH/eM
Heobxomyumoit momou» (Modde 2004, 113). CrenyeT genath akijeHT He CTONBKO Ha fieli-
CTBUSAX JO/DKHMKA, KOTOPBIIL, HAIIPUMEP, JO/DKEH NHPOPMUPOBATH KPEAUTOPA O TPYAHO-
CTAX B UCIOMHEHNM 0053aTe/IbCTBA C IIe/IbI0 COBMECTHOTO MOMCKA B3aMIMOIPUEMIEMBIX
IyTell UX MPeOofoIeHN s, CKONbKO Ha BBIIIOTHEHUN KPEeIUTOPOM He IpefyCMOTPEHHbIX
3aKOHOM Y JOTOBOPOM M MIMEIOIINX «CITy>KeOHDIi OpraHN3aIIOHHBII XapaKTep» 00sA3aH-
HOCTe! 110 OKa3aHWIO IOMOIIM JO/DKHUKY B MCIIOJTHEHUN 00513aTe/IbCTBa, KOTOPbIe Ha-
HPAMYIO C €r0 IIe/IbI0 He CBSI3aHBl, HO UTPAIOT OIpefelleHHYIO IIPABOBYIO POJIb, TAK KaK
B/IMSAIOT «HAa OCBOOOXKIEHME JO/DKHMKA OT OTBeTCTBeHHOCT» (Kymakos 2015, 104-105).

I T. buprokos n JI.VI.IlleBueHKO IPyNNUPYIOT COBepIIaeMble IMPYU COTPYAHMUUYECTBE
JIeVICTBUSA «CIeRYIOMUM 00pa3oM: 1) 1eiiCTBYS, YCTAHOB/ICHHBIE B 3aKOHE W/IV IOTOBODE,
U HeoOXOfVIMble MI/IA HaJJIeKalllero MCIOMHEeHNA 00d3aTe/NbCTB; 2) NeiICTBUA, YCTAHOB-
JIeHHBIEe B 3aKOHE MU JJOTOBOPE, CIIOCOOCTBYIOLIIE Ha/IeXalleMy MCIIONHEHNIO; 3) Heii-
CTBUA, He IPeIyCMOTPEHHbIE HII B 3aKOHE, HI B JOTOBOPE, HEOOXOAMMbIE MM CIIOCO0-
CTBYIOIIME HaJjIeXXallleMy MCIIOTHEHUIO MM IMKBUALVY HeBBITOAHBIX [Is HapOJHOTO
XO3AJICTBA TIOC/ENCTBUIL; 4) AeVICTBNA, IPeJyCMOTPEHHbIe B 3aKOHE M/IN JTOTOBOpeE, He-
00X0AMMBIe 1 CHOCOOCTBYIOIIME YIy4IIEHHOMY UCIIONHEHNIO; 5) AeCTBMsA, He Tperyc-
MOTpEHHbIe 3aKOHOM ) JOTOBOPOM, HEOOXOAMIMbIE VM CIIOCOOCTBYIOIIVE YIyYIIEHHOMY
ucnonHennio» (Bupiokos, IlleBuenko 1988, 35-36). ITo muenmio C.B.Cap6aura, «axe
€C/ B3aMMOOTHOILEHNA CTOPOH YPEeTYIMPOBAHBI IOTOBOPOM eTa/lbHO, COLIeiiCTBIE Of-
HOJ CTOPOHBI IPYTOJT TAKXKe MOYKET OKa3aThCsi HEOOXOAVMMBIM IS HAIIeXKALIeT0 MCIION-
HeHysA» (Capbam 2005). C yueToM TOTO, YTO OT yYacTUA KPEAUTOpa 3a4acTy0 3aBUCUT
KOHEYHBIII pe3y/IbTaT — JOCTIDKEHMe Le/in 00513aTeNIbCTBa, — COOIIofieHIe TpeOoBaHms
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COTPYZHMYECTBA, CHOCOOCTBYIOIIETO peann3aluy IPUHINIIA JOOPOCOBECTHOCTHU B XOfie
VICIIOJTHEHM A 00513aTe/IbCTBA, CBUJIETENILCTBYET O B3aXMOCBA3M ITOC/IEHETO C IPUHIUIIOM
HaJIeXalero ucronHeHnsA. HecMoTps Ha Hanmudne y CTOPOH COOCTBEHHBIX, KaK IIPaBUIIO,
HeCOBIIA/JAIONIVIX MHTEPECOB, MX CTUMYIMPYIOT He 3aIllPeThl U 005S3aHHOCTH, @ CTpeMIIe-
HIIe K HaJIe)KallleMy UCTIONTHEHNIO 0053aTeNbCTBa, T. €. 00IIiT 9KOHOMIUYECKIUIT MHTepec.

CoTpygHIYeCTBO NpeAIonaraeT B IepByI0 ouepefb Ael0BOe B3aMMOJIeICTBIE CTO-
POH B BUJie COBEPIIEHNA NEICTBUIL, HE OTOBOPEHHBIX B XOfl¢ IIEpETOBOPHOrO IMpolecca
U He BK/IIOUEHHBIX B COITIallIeH/e BBUY OTCYTCTBM BO3MOXXHOCTH IIpeIBIU/IeTh UX 3apa-
Hee, a TAaKXXe B CTy4asX, He yperyIMpoBaHHbIX B 3aKoHe. CofielicTBIe HallpaBJIeHOo Ha pe-
a/IM3alMIo IleJieil, IIOCTaB/IeHHBIX CTOPOHAMY B MOMEHT YCTQHOBJ/ICHNUSA 0053aTe/IbCTBa,
B 0COOEHHOCTH Ha IIpeJOTBpAllleHNe ¥ YCTPaHeHue HelpeABIeHHbIX 00CTOATebCTB,
MpeNnATCTBYOIIMX ero HaJJIeXKalleMy MCIIOTHEHNUIO.

Kpenurop, okasbIBas cOfieiiCTBMe JOIDKHMKY, He TO/DKEH HeCTV PUCKM (IIpUdmHe-
HIe YObITKOB, BO3/IOKEHIIe MHBIX Ype3MepPHbIX 0OpeMeHeHuIt U ip.) win usfep>xkn. O1-
CYTCTBME YTPO3bl UX HACTYIUIEHVA BCTIECTBUE OKa3aHUA HEOOXONMMOTO COMeiCTBIUA
JIO/DKHMKY COOTBETCTBYET IMIPUHIIMITY T0OPOCOBeCTHOCTI. EC/n KpeanTop moHec Komnosn-
HUTE/IbHbIE PACXOMbI, JOIDKHUK MOKpbIBaeT UX cornacHo cT. 309.2 'K PO u c yyetom 11. 9
INocranosnenns IInenyma BC P® ot 22.11.2016 Ne 54 «O HeKOTOpBIX BOIIPOCAX IpyUMe-
HeHud o6ux nonoxkennit 'K PO 06 06sa3arenbcTBax 1 UX VCIIOTHEHU Y.

Tpe6oBaHye cOTpyAHNYECTBA IIOSBIIOCH B 3aKOHOATeIbCTBe 1 mioHs 2015 I. ¢ Mo-
MeHTa BCTymieHus B cuny PefepanbHoro sakoHa ot 08.03.2015 Ne 42-P3 «O BHeceHUM
M3MeHeHMiT B yacTb nepsyio 'K PD» mocpencTBoM ero 3akpemjieHns B paHee YIOMIHY-
toM 1. 3 cT. 307 T'K P®. B IIuceme Pocniorpebuansopa ot 05.05.2015 «O BeTymaromumx
B cuny 1 urons 2015 r. usmenenuaAx B 'K P®» noguepkuBaeTcs, YTO YKa3aHHOE IIOIOXKe-
H1e 'K PO «ononHaeT u pasBuBaeT NPMHINII N3HAYATbHO IO pasyMeBatomierics (T.e.
npesymnunu. — J[.A.) 106pOCOBECTHOCTY JIOOBIX I'PaKHAHCKUX IIPaBOOTHOIIEHUI,
B 11e71oM chopmMynupoBaHHbi B €T. 10 [K PD».

BBuy 011eHOYHOTO XapaKTepa HOHATUI «COTPYSHIMYECTBO» U «COAENCTBIE» CylaM
TpeOyIOTCA NpaBnIa, KOTOPbIe O3BOMVIIN OblI ONIPEeNINTD VX TPAHNUIIBI M COflepyKaHNe.
ITo muennio C. 0. ununmnosoii, cogep>xaHue COAeiCTBIA MOXKHO OIPEReNNTb IIOCpe -
CTBOM CJIelyIOLINX KPUTepHeB: 1) «ero HeoOXOMMBIIT XapaKTep, YTO O3Ha4YaeT MUHIMYM
ieficTBMIL, 6€3 KOTOPBIX 0053aTe/IbCTBO He MOXKET OBITh MCIIOJTHEHO 0e3 M3/INIIHNX 3a-
Tpar (HeHer, BpeMeH), MaTepHaIoB 1 Ip.)»; 2) «ero Le/IeCO0OPasHOCTb, YTO O3HAYAET
COOTBETCTBME COfIeVICTBMA Lienu obss3arenpcTBa» (Puanmnmosa 2016, 20). Tperbe mpa-
BIJIO — Pa3yMHBII XapaKTep COTPYFHNYIECTBA, KOTOPOE MOXKHO OOBIYHO OXXMAATH MU
VICIIO/THEHUM OIPefie/IeHHOTO pofia 00s13aTe/bCTB.

Eme no nosBnenus B 1. 3 ct. 307 'K PO tpeboBanms corpynumdectsa IIpesupu-
yMm BAC PO B I[Tocranosnenun ot 25.07.2011 Ne 3318/11 ycTaHOBMJI, UTO «TpaskaHCKLe
OTHOIIEHVSI OCHOBAHBI Ha IPUHIIMIIAX PaBEHCTBA CTOPOH... JOOPOCOBECTHOCTH MX IIO-
BefleH1, COPa3MePHOCTI Mep TPAKILAHCKO-IIPaBOBOI OTBETCTBEHHOCTH MOC/IeCTBUAM
IIPaBOHAPYIIEHNA», TOOABYB, YTO «CTOPOHBI IOTOBOPA JO/DKHBI [IefICTBOBATD, PYKOBOJI-
CTBYSCb B TOM YICTIe COOOPa>KeHUAMY COTPYAHMYECTBay. [IpefcTaBiseTcs AUCKYCCUOH-
Hovt no3unys E. V1. Opemnna u V. V1. CycniniplHOI, KOTOpBIE ITOJIaraloT, YTo Oblia Cherna-
Ha CCBUIKA Ha COeicTBME (COTPYHIYECTBO) KaK Ha IIPMHINUI, CYIIECTBYIOINI B POC-
cuiickoM mpase (OpemnH, Cycnuubina 2012, 135). [IpaBoByto npupony coobpaskeHmnit
COTPYHMYECTBA CTTO>KHO BBIABUTH C Y4€TOM MMEBIINXCS TOIfja HOpM. Vlcxons us panee
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CYILLeCTBOBABILETO PEryIMPOBaHMs, 9TO MOHATUE IPENCTAB/IIIO OO0/ 0OpalleHHYIO
CTOpOHAM peKOMEeHJALVIO B XOfje MICIIOJTHEHMsI 00513aTeIbCTB.

CTOpOHBI BIIpaBe CChIIATbCS Ha TpeOOBaHMe COTPYRHMYECTBA KaK Ha OOBIYAll
cormacHo cT. 5 'K P® u ¢ yyerom a63. 1 m. 2 Ilocranosnenns Ilnenyma BC PO ot
23.06.2015 Ne 25 «O nmpuMeHeHUM CyfaMM HEKOTOPBIX MOIOKeHUIT pasfena I uactu nep-
Boit 'K PD»: «ITog o6bI4aeM. .. ciefiyeT IIOHUMATh He IIPefyCMOTPEHHOE 3aKOHOJIaTe Ib-
CTBOM, HO CTIOXKUBIIIEECs, T. €. JOCTATOYHO OIIpefie/IeHHOE B CBOEM COflep>KaHUY, INPOKO
IIpMMeHsAeMoe IIPaBUIO MOBeNeHNA IIPU YCTaHOBIEHUN 1 OCYIIeCTBIeHUN IPaXKJaHCKIX
[IPaB ¥ UCIIOJIHEHUY IPXXJAHCKUX 00513aHHOCTEN He TOMbKO B IPefIPUHIMATENbCKON,
HO 11 B IHOJ1 IeATeIbHOCTH, HAIIPUMEP. .. UCIIO/THEHVe TeX W/IM MHBIX 00513aTe/IbCTB.

3akpemieHuto TpeboBanus corpynuudectsa B 'K PD mpepmrecTBoBano ero mm-
POKOe pacIpocTpaHeHNue B aKTax HOBOro lex mercatoria: ct. 5.1.3 (coTpyaHMYeCTBO
Mexpy croponamu) [Ipuununos YHUIPYA, cr. 1:202 (006513aHHOCTb COTPYZHUYATDH)
ITpunuunos ENTI, ct. IV.6.9 (06s3aHHOCTD yBefoMIeHs1/coTpyaHndecTBa) [TpuHImIoB
TransLex. B ITpunnumax YHMIPYA u EJII ykasanHoe TpeboBaHMe BBIFENACTCS OT-
JieNbHO, a B IIpuHiunax TransLex ero peanmsanysi CBs3bIBaeTCs € JOOPOCOBECTHOCTBIO.
Taxum o6pasoM, B aKTax HOBOro lex mercatoria cogep>XuTcs TpeboBaHMe COTPYIHIYE-
CTBA, IIpefbsB/IsAEMOe K CTOPOHAM B XOJie MICIIOJTHEHM I 00513aTe/IbCTB, YTO IIOATBEPXKAAET
ero BBICOKYIO BOCTPEOOBAaHHOCTD B 9KOHOMIYECKMX OTHOILIEHUSX.

E.M.Opeumna u M. V. CycinupbiHa IO/IaTraloT, YTO «IIPUHIUI COTENCTBUA MOXKHO
paccMaTpuBaTh KaK COCTABHYIO YaCTb IPaBOBOIL cucTeMbl PO B kauecTBe 00IeIpU3HaH-
HOTO NPMHINIA MeXIYHApOSHOro mpasa Ha ocHoBaHMM 1. 1 ¢T. 7 [K PO n 4. 4 ct. 15
Koncturynunu PO» (Opewmnn, Cycrmubiaa 2012, 136). [Toxoxxeit TOYKY 3peHMst Ipuziep-
skuBaetcsi A.A.Boroc, KOTopblit B KauecTBe OFHON 13 GOpM peann3annm «IpUHIIAIIA
COJIelICTBMA CTOPOH» paccMaTpuBaeT «IpusHaHHble Poccuiickort @epmeparyell HOpMbI
MeXIyHapogHoro npasa» (Bomoc 2015, 179). Bpsapg nu MOXXHO NOAep>KaTh TaKOI MOJ-
XO0JI, IOCKO/IBbKY aKThI HOBOTO lex mercatoria HOCAT peKoMeHfaTebHbIi Xapakrep. CTo-
POHBI BIIpaBe MOAYMHUTD CBOM IIPABOOTHOLIEHMSI YKa3aHHBIM aKTaM, OHAKO OHMU OyAyT
00513aTeNbHBI TONIBKO JIs1 HUIX.

VMerol1jee efHYI0 HPABCTBEHHYIO OCHOBY C IPUHIIUIIOM JOOPOCOBECTHOCTHU Tpebho-
BaHUe COTPYAHMYECTBA (KOTOpOe IpUCyLie 00513aTeIbCTBEHHOMY IIPaBy) CIIOCOOCTBYET
ero peanmsalyi B XOfie VICHOMHEHNs 0053aTe/IbcTB. 3aKOHOAATe/Ib, YKPelUB 3HaUeHNe
KOOPOCOBECTHOCTM B PETYIMPOBAHUY TPaXKLAHCKO-IIPABOBBIX OTHOLIEHWII, ITOBBICIUI
POJIb YIOMSHYTOTO TpeOOBaHMS.

[ns nononHeHus copepskaiteiics B 1. 3 ¢1. 307 'K P® nopMmeI 1jenecoobpasno pac-
IINPUTD ee 10 OOpAIeHHOrO0 CTOPOHAM TpeOOBaHNUsA 3apaHee MpefyIpeXaaTb 06 00-
CTOSITENbCTBAX, B pe3y/lIbTaTe KOTOPBIX KaKOW-1100 M3 CTOPOH MOTYT OBITh IpUYMHE-
HBI YOBITKY, @ TAK)Ke OKa3bIBaTh pa3yMHOE COAEIICTBYE IPYT APYTY B peann3alun mpas
U MCIIONTHeHnN o6s13aHHOCTel. Heo6XommMMo opreHTpOBaTh CTOPOHBI Ha 00beiiHeH e
YCUINIA € Lie/Iblo 0becriedeH st Ha/lJIe)Kalllero MCIIOTHeHNs 00513aTe/IbCTB B IIEPBYIO OYe-
penb IpY BO3HMKHOBEHVM 3aTPYLHUTETBHBIX OOCTOATENBCTB. B X0me Takoro B3amMo-
[IefiCTBMS KPeAUTOP He JO/DKEH IIPMHUMATD Ha ce0s pUCKM MM HeCTH U3fep>KKiL. Llebro
COTPYIHUYECTBA SABJIAETCA JOCTVDKEHME MaKCUMATbHO SKOHOMMYECKU BBITOJJHOTO JJIS
CTOPOH pe3y/bTaTa.

CrnemoBano 6bI pacCMOTpPETb BO3MOXKHOCTD ItepeHoca 1. 3 c¢T. 307 'K PO (c yuetom
CMellleHMsI aKI[eHTa Ha MCIIOJIHeHMe 0053aTe/IbCTB B TOM, YTO KAaCAaeTCsl yyKe MMEIOIX-
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Cs1 TIOTIO>KEHMIT O B3aMMHOM OKa3aHMM HEOOXORVMMOTO COZeICTBUSA U HMpPefoCTaBIeHNN
Tpebyemoit nudopmaryn) us 1. 21 «[loustre obs3atenpcTBar B . 22 «VcnonHenne
00513aTeNbCTB» MTOCPEACTBOM CO3JIaHVsI OTIENbHOI CTaTby MMO0 BKIIOYEHMs B CT. 309
I'K PO c nenbio moaTBEpX/jeHNUs 00IIero XxapaKkTepa 3TOro TpeOOBaHMs U YCUIEHNS ero
IOPUINIECKY 00513aTEeNbHOI CUIBI B OTHOLIEHUY UCTIOJTHEHVIST 00513aTeIbCTB.

2.3. Tpebosatue 3IKOHOMUUHO20 UCNOTTHEHUS

B Hay4HoOII MUTepaType MMEIOTCs pa3aMyHble IOAXO/bl K 9KOHOMIUYHOMY JICIIOTHE-
HUIO 00513aTeNIbCTB. DKOHOMUYHOCTD VMICIIO/THEHVSI pacCMAaTPUBAIach B KayecTBe IPYH-
numa B coBetckoe Bpems (Tomcroit 1973, 198-200) u B YCIOBMAX PHIHOYHO 5KOHOMUKU
(Cap6aru 2005). [Tpu aToM 0TMeuaeTcst OTKa3 OT yKazaHHoOro «ipyHiyma» B I'K PO ([o-
perkosa 2000, 29). CregyeT Takxe BBIJeIUTH IIOAXO, COIIACHO KOTOPOMY TpeOoBaHue
9KOHOMMYHOT'O VICIIOJTHEHVS 00513aTe/IbCTB OXBAYE€HO NMPVHLMIIOM HOOPOCOBECTHOCTU
(Kynakos 2015, 120).

B coBeTckumit mepnoj; 9KOHOMUYHOE VCIIONTHEHJe VIMe/IO CTaTyC NpMHIuIIa. B a63. 2
cT. 168 'K PCOCP 1964 1. npefycMaTpuBanoch, 4To Kakjast CTOPOHa «JOJIXKHA CBOM
00513aHHOCTY UCIIONIHATD Hayubomee SKOHOMUYHBIM IJIs1 COLMANTUCTUIECKOTO HAPOLHOTO
X03s1JicTBa 00pa3oM». YKazaHHOe TpeOOBaHIe TAK>Ke COIEPIKaIOCh B TPAHCIIOPTHOM 3a-
KOHOJaTebCTBE, TPeOOBABIIEM «COKPALEeHV JaTbHOCTU VM CHIVDKEHVSI TPAHCIOPTHBIX
U3JIep>KeK IIpY ITepeBOo3Kax, 00ecreyeH sl COXPAaHHOCTY IPY30B, HEJOMYIeHNA U3/IMIIHEe
MaTIbHUX, BCTPEYHBIX ¥ MHBIX HEPAI[MOHABHBIX epeBo30k» ([pubanos 2001, 231).

3akoHozaTeNb He 3akpen1 B yacTu epBoit K PO 1994 r. Tpe6oBanme skoHOMNY-
HOCTY B Ka4decTBe OOLIEro, OfHAKO OHO PEryINMpyeT MCIONHEHUe IOfPSIHBIX 00s3a-
TenbcTB (cT. 710, 713 I'K PD). ITo mHenmio A. A. Bornoca, «Tpe6oBaHe SKOHOMUYHOCTI
sABIsAeTCA PyHZaMEeHTa/IbHBIM IPAaBUIOM MHCTUTYTA VICIIOTHEHMSI 00513aTe/IbCTB, JOMXK-
HO PacIpOCTPaHATbCS Ha BCe 00s3aTeNIbCTBeHHOe paBo» (Bomoc 2015, 170). YkaszanHoe
TpebOBaHUEe COOTBETCTBYET COBPEMEHHOMY YPOBHIO PasBUTVS 9KOHOMUYECKUX OTHO-
HIEHUIT ¥ MHTepecaM CTOPOH, UTO MPOSABIAETCA B AENICTBUAX OT€UYECTBEHHOTO 3aKOHO-
JiaTeisi, HAIIPaB/IEHHBIX HAa pasBUTHeE NIPUHINUIIA JOOPOCOBECTHOCTH, B YaCTHOCTH NIPH-
MEHUTETIbHO K 0053aTelIbCTBEHHOMY IpaBy. Tpe6oBaHMe S5KOHOMIYHOTO MCIIOTHEHNUsA
00s13aTeIbCTBA CTIEAyeT PACCMAaTPUBATh B KaueCTBE OFHOTO U3 IPOSIBIIEHNIT «IIPUHINIIA
II06POCOBECTHOCTH, IIPABIIA O HEOMYCTUMOCTY 3/I0YIOTpeO/IeHNs IPaBOM, NHBIX 00-
VX HOPM», IOCKOJIBKY €C/IY 00513aTe/IbCTBO VCIIOTHEHO HEAKOHOMIYHO, HepallyIOHa Ib-
HO 1 C HeOOOCHOBAaHHBIMU U3JIEPKKAMU, TO TaKOe €ro MCIIOJIHEHNe CIefyeT IPU3HATD
Hel0OPOCOBECTHBIM, @ B OTHEIBHBIX CTydasix ero MOXKHO PacCMaTpyUBaTh Kak 3/10YIIO-
Tpebnenne nmpasoM (Bomoc 2015, 168-169). Hanpumep, eci OCTaBIIMK BOCIIONb3yeTCs
IpefoCTaB/IeHHbIM eMy B a63. 2 1. 1 ct. 510 'K P® nmpaBom Bbibopa TpaHcmopra s
TOCTaBKMU TOBapa IOKYIIaTe/i0, KOTOPbII HeCeT TPAHCIOPTHbBIE PACXO/bI, ABHO HEBBITOf] -
HBIM TPAaHCIIOPTOM (K IPUMEPY, BMECTO aBTOMOOV/IBHOTO aBYALIMIOHHBIM), HeJICTBUA 110-
CTaBIVKa NOAIAJAIOT IOf 310ynoTpebnenne npasoM (Kymakos 2015, 120).

ITnenym BAC P® B 1. 9 IlocTanosnenus ot 22.10.1997 Ne 18 «O HEKOTOPBIX BOIIPO-
cax, CBA3aHHbBIX C TpuMeHeHneM nonoxxenuit 'K PO o gorosope nocraBkm» paccMoTpen
BOIIPOC O TPAHCIIOPTHBIX PACXOJAX ¥ YCTAHOBWIL, YTO OHU «PACHPENEIAIOTCA MEXTY CTO-
POHaMI B COOTBETCTBUM C JOTOBOPOM», 8 IIPM OTCYTCTBUM COOTBETCTBYIOIIETO YCIOBUA
«Cy[l IyTeM TOJIKOBAHM YCIOBUIA TAKOTO OTOBOPA I0JIKEH BBIACHUTD JIEMICTBUTENIbHYIO
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BOJIIO CTOPOH C y4eTOM IPaKTUKI VX B3aXMOOTHOIIEeHNT». EC/N TO/DKHIK BBIOpa Me-
Hee 9KOHOMIYHBII CII0CO0 OCTaBKI TOBApa, MMesi BO3MOXKHOCTD OCYILeCTBUTD ee bortee
SKOHOMIYHBIM CIIOCOOOM, TO Ha HEr0 BO3JIAraloTCS HEBBITOJHbIE ITOC/TEACTBIA TAKOTO
pemenus. B.C. ToncToit monaras, 4To «9KOHOMUYHOCTD VCIIOJTHEHVS C TOYKIU 3pEHMS
TPaXX/JAaHCKOTO TIpaBa HaXOIUT CBOE BBIPXKEHME B BBHIIIOJTHEHNM PabOT C HAVMEHBIIMNI
3aTpaTaMi, eC/IM MX CTOMMOCTD He YCTaHOBJIEHA 3apaHee; B MCII0/Ib30BaHNUM /I JOCTaB-
KI Tpy3a Hambosee [leIeBOro BIUAA TPAHCIOPTA, €C/IU PACXOMbI 110 ITepeBO3Ke JI0XKATCS
Ha I0JTyYaTe/isl; B MAKCMMaTbHOM YMEHBIIEHUY YOBITKOB, Ilepe/laraeMbIX B IIOPsIIKe pe-
rpecca Ha gpyroe nmuuo, u T. i.» (Toncroit 1973, 200).

CTOpOHBI BIpaBe CChUIATbCSI Ha TpebOBaHNe SKOHOMUYHOIO MCIIONHEHNS KakK Ha
o6br4ait cormacHo cT. 5 'K PO n ¢ yuerom a63. 1 1. 2 [Tocranosnenns [Tnenyma BC PD
oT 23.06.2015 Ne 25 «O npumeHeHUN CyfaMU HEKOTOPBIX IOJIOXKeHMIt pasfena I qactu
nepsoit ['K PD».

BBuOy OTCYyTCTBUSA YHUBEPCAIbHBIX IIPABII OLIpefie/IeHN sl SKOHOMIYHOCTY VCIION-
HeHN 00:3aTeNnbCTBa MPECTAaB/AIT MHTepeC BbLABIeHHble A. A. BolmocoM nmpuMepHble
KpUTEpUu:

— HauMeHbIIVe MaTepuanbHble 1 PUHAHCOBBIE 3aTPATHI;

— ONTUMaJIbHbIe BpeMeHHbIe 3aTPaThI (€C/IM CTOPOHBI He YCTAaHOBWI/IY CPOK);

— addeKkTHUBHOE UCIIONBb30BaHNE OPraHN3aAIIOHHBIX BO3MOYKHOCTETL;

— HeJONYyIIeHNe HeoOA3aTe/IbHBIX COITIACOBAHMI ITpU 0(OPM/IEHNN TOKYMEHTOB,

MHOTO HaMepeHHoro 3arsaruBanus (Bomoc 2015, 172-173).

Tpe6oBaHMe S5KOHOMMYHOTO MCIIOMHEHMA IPSAMO He OTPaKeHO B aKTaX HOBOTO lex
mercatoria. B To >ke BpeMs IPOC/IeXX1BAETCs €ro MPOAB/IeHNE B BIJle CBA3aHHOTO C IIPUH-
LIUIIOM JOOpPOCOBECTHOCTM TpebGOBaHMs COBEPLIATb TOPTOBBbIE OIEpALMy, OCYIEeCT-
B/ISIS1 YECTHYIO IE/TOBYIO MPAKTUKY: I «C» CT. 5.1.2 (moppasyMeBaeMble 00513aTeNnbCTBA)
Mpuununos YHUIPVYA, ct. 1:201 (06p0oCOBECTHOCTD 1 YeCTHAS [IeNIOBasl TPAKTUKA)
Mpuununos EMOTT, ct. I.1.1 (mpuHImn fo6pOCOBECTHOCTY Y YeCTHOI AeT0BOI IPAaKTUKA
B MeXXAyHapopHoi Toprosie) [Ipyaunmnos TransLex. CregoBaTenbHO, yKazaHHOE Tpebo-
BaHIe MOXKeT OBITh KOCBEHHO BBIBE/ICHO I3 aKTOB HOBOTO lex mercatoria.

Tpe6oBaHye 9KOHOMUYHOCTU (KOTOpPOE CBOJMCTBEHHO 0053aTeNbCTBEHHOMY IIpa-
BY) IIPEJIIOJIaraeT, YTo 005A3aTeIbCTBA JO/DKHBI VICIOMHATHCSA Hanboslee palyiOHaIbHbIM
U 1Le/1ecoo0pasHbIM cocoboM. JIO/DKHUKY criefyeT BbIOMpaTh 3¢ QeKTUBHbIE, ONTH-
MaJ/IbHbl€ U BBITOHbIE Il KpeAUTOpa BapuaHThI IOBEfleHNA B OTHOLIEHMM IpenMeTa
obs3arenbcTBa. CoOMIOfIEHNE 9TOTO TPeOOBAHNS, CIOCOOCTBYIOIIETO pean3aluy IPUH-
IUIa ZoOpPOCOBECTHOCTY B XOJie VICIIOTHEHMS 0053aTeIbCTB, II03BO/IAET HOCTUTATh UX
e7ell ¢ MUHUMATbHBIMI U3JIEP)KKAMI ¥ MAaKCUMAanbHOU monHOTOM. 1lenecoobpasHo
BBIJIENIATD OT/eTIbHYI0 HOPMY B /1. 22 «Vcronnenne o6s3atensct» ['K PO msa ctumy-
NMPOBAaHNUsA HO/DKHUKOB UCIOMHATD 0053aTe/IbCTBA Hanbosiee SKOHOMIYHBIM 00pas3oMm,
4TO ITO3BOIUT 00ECIIeUNTD JOIOTHUTEIbHYIO 3aIIUTY MHTEPECOB KPEAUTOPOB.

3. BeiBonpI

CobniofieHye TpMHIUIIA JOOPOCOBECTHOCTH B XOJie MCIIOJTHEHVS 00513aTeNIbCTB BO-
IJIOI[AeT OOMMII IPUHINI JOOPOCOBECTHOCTU U ABJISAETCA YACTHBIM CIy4aeM ero pe-
amusanyn. [IprmMeHeHne yKa3aHHOTO MPUHINIIA CIIOCOOCTBYET OCYIeCTBIEHNIO TIPYH-
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IIIIa HaJIeXKAIlero MCIOMTHEHNA 00:A3aTe/NbCTB, T.€. UX VICIIOMHEHNIO B COOTBETCTBUNI
C IIpelyCMOTPEHHBIMI CTOPOHAMM YC/TOBUAMM.

CucreMHOe IIpefiCTaB/IeHNe O KPUTePHAX, COOMOeHNe KOTOPBIX O3BOJIAET Ole-
HUTD CTEIleHb peaM3aluy MPUHINUIA JO0OPOCOBECTHOCTY B XOfie MCIIONHEHNUsA 0653a-
TE/IbCTB, OTCYTCTBYeT B 3aKOHOJIATeTIbCTBE, Cy/leOHOI MpaKTUKe U JOKTpuHe. MoXKHO
BBISIBUTD CTIefyIolyie TPeOOBaAHMS:

— 4YE€CTHOIO BE€OEHVA N1, YTO IIpefrioiaraeTt B3aMMHBIN yqu CTOpOHaMU IIpaB
¥l 3aKOHHBIX HTEPECOB IPYT APYTa U BO3[EePXKaHMe OT COBEPIIEHNS AeICTBUIL,
KOTOpPble MOTYT BOCHPEIISTCTBOBATh HAMJIeKAIeMy VICIIOTHEHNIO 00s3aTeb-
CTBa;

— COTPYZHMYECTBA CTOPOH, ITOJ; KOTOPBIM UMeeTCs B BUALY OCYIIeCTB/IEHMEe KOOp-
IMHALIN;

— 9KOHOMUYHOTO VICIIOJIHEHMS, YTO IPU3BAHO YCTPAHATD HOIOTHUTE/IbHbIE IJIS
CTOPOH Pacxofbl Oe3 yijep6a KadecTsy.

CobmniofieHue TepedNCcIeHHbIX TpeOOBaHMIl CIIOCOOCTBOBAIO OBl eUHOO0OPasHOMY
HNOHMMAHMIO IleIeil U 3ajad MPUHINIA JOOPOCOBECTHOCTI B XOJje MCIIOJTHEeHMs 0053a-
TE/IbCTB, @ TAKXKe TTOBBILIEHNIO YPOBHA CYAEICKOTO YCMOTpPEeHNA.

Llenecoo6pasno 3akpenutpb B 1. 22 «VcnonHenue o6s3arenscre» TK PO tpe6osa-
HIIe 5KOHOMIYHOTO VICTIOTHEHA 00A3aTe/bCTB 1 IIePEHEeCTH B Hee CKOPPeKTVPOBaHHBII
1. 3 ct. 307 T'K P, npenycmaTpuBaonuit Tpe6oBaH1e COTPYFHIYECTBA CTOPOH.
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The paper examines the implementation of the good faith performance of contractual obliga-
tions under Russian law, and identifies requirements addressed to parties in this area. The
relevance of the paper stems from the increasing Russian legislator’s attention to extending
the application of good faith in civil circulation, including the performance of obligations. The
research aim is to examine the nature of good faith performance of obligations. The research
material was the Civil Code of the Russian Federation, Russian jurisprudence, and domestic
authors’ studies in the field of civil law. The methodological basis consisted of general scientific
(analysis, synthesis, analogy) and special legal methods (comparative-legal, formal-logical,
systemic, structural-functional methods, and a method of interpretation). It is justified that
the principle of good faith, being a general principle of the Russian Civil Law, is implemented,
in particular, in the field of performance of obligations. The implementation of this principle
regulated by legal norms ensures a balance between the interests of a creditor and debtor,
allows achieving the result implied and pursued by the law, and maintains the stability of
civil circulation. It seems appropriate to consider good faith in doing business, cooperation
between parties, and cost-effective performance as requirements contributing to the under-
standing and achieving goals and objectives of the principle of good faith in relation to the
performance of obligations. It is important to continue working on the formation of a uniform
approach to the implementation of the listed requirements in the mentioned field by improv-
ing the existing legal regulation. The effectiveness of this process will contribute to increasing
the level of judicial discretion within the established limits and will allow to guide parties in
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patterns of conduct aimed at achieving objectives of obligations, in other words, their due
performance.

Keywords: performance of obligations, contractual obligation, good faith principle, fair deal-
ing, cooperation, cost-effectiveness, Russian law, civil law.
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CyLHOCTb M 0COOEHHOCTY JOKa3bIBaHMS
B HOTapUa/NbHOM AeATeTbHOCTH

E. B.IlozocsiH

VYpanbcknii ToCyAapCTBEHHBIN IOPUANIECKIIT YHUBEPCUTET,
Poccwmiickas Penepanns, 620137, Exarepuno6ypr, yi1. Komcomonbckas, 21

I puruposanus: IlTorocsiH, Exarepmna B. 2022. «CymHocTp M 0COOEHHOCTM [OKAa3bIBAHMUS
B HOTApMaJIbHOM fieATenbHOCTN». Becmnux Canxm-Ilemep6ypeckoeo ynusepcumema. Ilpaso 1: 125-
141. https://doi.org/10.21638/spbul4.2022.107

B crarpe aHAMM3MPYIOTCSA HEKOTOpPBIE MPOOIEMBI, CBSI3aHHbIE C [JOKa3blBaHIEM B HOTapl-
a/bHOI fesTenbHOCTI. O6OCHOBBIBAETCA aKTYaTbHOCTh PaspaboTKIL IIOTIOXKEHNIT 3aKOHO-
IaTeNIbCTBA, HANIPAB/ICHHBIX Ha YCUJIEHME POIM HOTApUyca B IpoLiecce JOKa3bIBaHISA, BBO-
IATCS KATETOPUM «IIPEeNbl JOKA3bIBAHUSA» U «CTAHIAPT JOKA3bIBAHUSA» B HOTAPUAJIbHOI
IesITeNIbHOCTH, 0OOCHOBBIBAETCS CriennuKa JoKa3aTeIbCTBEHHOTO MpaBa MPUMEHITEIBHO
K HOTapMaTbHOMY IIPOM3BOJCTBY. ABTOP IIPUXOMUT K BBIBOAY, YTO YCTAHOB/IEHNE TIPEENOB
HOTapMaIbHOTO JOKA3bIBaHIsI IIOBBIIIAET 3HaUeHNe GOPMYIUPOBOK B TEKCTE HOrOBOpa (ITO
MIMEHHO OBIIO MIPOBEPEHO U [OKA3aHO HOTAPMYCOM) M CIY)KaT OCHOBAHMEM [J/Is affeKBaT-
HOTO pelIeHNsI BOIPOCa O OKa3aTelIbCTBEHHOM 3HAY€HMM HOTApUaIbHOIO aKTa, OTpaKkas
Ppe3y/IbTaThl Pas3bsACHUTENbHONM U IIPOBEPOYHOI [eATeIbHOCTI HOTapuyca. B mpenmer mo-
Ka3bIBaHNS B HOTapMaJTbHOM IIPOM3BOJCTBE [IPEJIaraeTcsl BK/II0YaTh JOKYMEHTBI, CBEJIeHNs
U 3asIBJIEHNS, COffeprKatyie MHGOPMAIIMIO O HAIVMYWUM VI OTCYTCTBUM ONPEe/IeHHbIX (BaK-
TOB, UMEIOIUX OPUANIECKOe 3HAUeHNe, HEOOXOUMbIE JI/IsI COBEPLIEHVSI HOTAPUAIbHOTO
IelicTBuUA. VI3ydas OTe/bHbIE IIONOXKEHNS 3aKOHOATENbCTBA O HOTAPIATe, aBTOP IPUXOLUT
K BBIBOIY O CYLIeCTBOBAaHMM IIPE3YMIILVII B HOTapUaIbHOM IIPOLlecce; IOJ HUMM CIIefyeT
[OHVMMATD [IO/IOXKEHWSI, COIVIACHO KOTOPBIM TOT W/ MHOM (aKT CUNTAETCs HETOKa3aHHBIM,
€C/IV IOMYIIEHO CYLIeCTBEHHOE HapyIIeHe HoTapuaabHol GopMsbl. PaccMarpuBast ocobeH-
HOCTH HOTAPMAIBHO LeSTEIbHOCTI B KOHTEKCTE JOKAa3bIBaHWSI 0OCTOATENBCTB, HEOOXOM-
MBIX JUIs1 COBEPIIEHNS HOTAPUAIBHOTO JECTBIUSA, aBTOP 060CHOBBIBAET 11€1eCO0OPA3HOCTD
BBIJIE/ISITh IPOCThIe (OfHOSTAIIHbIe) M CIOXKHbIE (MHOTO3TAINHbIE) HOTApUATbHbIE IIPOU3-
BozcTBa. Ha ocHOBe mpumepoB u3 cymeOHOI ¥ HOTapyalIbHOM MPAaKTUKM AeaeTCs BBIBOJ,
YTO IJIABHAs 3ajjada IIPAaBOBOTO PETYIMPOBaHUA MPOLefyPbl HOTAPUAIBHOTO JOKA3bIBAHIA
COCTOUT B TOM, YTOOBI CO3/JaTh YCIOBMS [/Is1 BCECTOPOHHETO YCTaHOB/IEHMSI HOTAPUYCOM 00-
CTOATENBCTB, VMEBIINX MECTO BO B3aMMOOTHOLIECHNAX MEXAY CTOPOHAMY HOTAPUATbHOTO
IIPOM3BOACTBA, I YIS yCTPAHEHNsI CYOBEKTUBHBIX (PAKTOPOB, CBA3aHHBIX C 0COOEHHOCTAMM
BOCHPI/IHTI/IH OIHOTUITHBIX HpaBOOTHOH_IeHI/H/UI Cy6'beKTaMI/I C pa3HbIM ypOBHeM IICUXO/IOTU -
YeCKOTO BOCTIPUSITHSI.

Kniouesvie cnosa: HOTapmyc, TOKa3aTe/IbCTBA, TOKa3bIBaHNE, IIPEAMET NJOKa3bIBaHNA, IIpEe-
JIbI TOKa3bIBAHMA, CTAHAAPT NOKA3bIBAHNA, IIPMHIOWIIBI TOKAa3bIBAHNA.
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...ToBopuTh 0 Mpocdeccuy HoTapuyca O3HadaeT
TOBOPUTH 00 UCTHHE.

VIMeHHO yOCTOBepeHMe MCTUHBI OBLIO, eCTb
u Oyger mepseiiiert 0053aHHOCTBIO HOTApUYyCa.

Anopuan V. Tanunodo!

1. BBegenne

TpaaMIMOHHO JOKa3aTeIbCTBA M JIOKa3bIBaHNE ABJIAITCA LEHTPAIbHON YacCTbIO
moboro cyge6HOro nporecca. ViMeHHO cyge6HOe foKa3biBaHue GOPMIUPYET BHYTPEHHee
yOexzieHune Cyabs, OT KOTOPOro HAIPsAMYIO 3aBVCHUT, KaKoe peleHe OyaeT IPUHATO 10
neny. Ha rmepBblit B3I/, IIOCTAHOBKA BOIIPOCA O CYIJHOCTY 1 OCOOEHHOCTSIX HOTapMH-
aJIPHOTO JOKa3bIBaHMA MPEICTABIACTCA HECKOIBKO Ha[yMaHHOII, TOCKOIbKY HOTapuyc
He paspelaeT CIiopa o Ipase, a C/IefJOBaTe/NIbHO, OTHECEHNE BOIIPOCA JJOKA3bIBAHNS K €T0
KOMITIeTeHIN ABJsAeTcsA n3mmiHuM. Ho 9To TonmbKo Ha IepBblil B3IIAA. B meiicTBuTEb-
HOCTH, HOTAPUYChI, OATBEP>KAAs IOPUANIECKN 3HAaYMMble GaKThl, B CBOEI KaXXTOLHEB-
HOJT JIeATEIbHOCTY 3aHMMAIOTCS He YeM MHBIM, KaK JjoKasbiBaHueM. HarnagHeiM mpu-
MepOM, WITIOCTPUPYIOIINM 3HAYNMOCTD JOKa3bIBAHNS B HOTAPUAJIbHOI AesITeIbHOCTH,
BBICTYIIAeT TO, YTO HOTAPUYCBI CO3TAIOT Ay TEHTUYHBIE aKThI, MMEIoIyIe 0cO6yIo JoKas3a-
TE/IbCTBEHHYIO ¥ UCIIOJTHUTEIBHYIO CUTY, GOPMUPYs TeM CaMbIM OecCIOpHBIe [JOKa3a-
tenbcTBa s cypa (ITorocsan 2016, 19).

Hotapuyc obecreurBaeT HpaBOBYIO 3alINUTY, NPefYyIpPeXas CIOPbI U CIOCO06-
CTBysA IIOTAIleHNI0 OyAyIVX KOH(IMKTOB, TeM CaMbIM OH AB/IAETCSA HMOMOLIHVKOM
npasocyaus. CrernuduuecKnii IPUHINI, MPUCYIUI TOMBKO HOTapUaTbHOMY IIPOU3-
BOJICTBY, — IPVHIVII IPefyIPeX/eHNsA IPaBOHAPYIIEHNII 1 CIIOPOB, 4TO, COOCTBEHHO,
U XapaKTepyusyeT HOTapuaT KaK OpraH IIPeBeHTUBHOIO MPaBOCYAVs. [JaHHbI IPUHIVII
3aK/II0YaeTCA B IIPaBUJIe, COITIACHO KOTOPOMY HOTapUyC IpY COBEPIICHNMN HOTapuasb-
HBIX JICVICTBUIL JO/DKEH CTPEMUTHCS K IPUMUPEHNIO U TOCTVDKEHUIO COMIACKsI CTOPOH
HOTapuanabHOro akTa. O6pamasach K HOTapuycy 3a COBeplleHeM HOTapuaabHOTO Jeli-
CTBUSI, CTOPOHBI HOTApYaIbHOTO IPOU3BOACTBA, KaK U CTOPOHBI IPaXKFAHCKOTO TIPOLiec-
ca, 0OMEHNBAIOTCA JOBOJAMM, IIOCKOJIbKY 3a4acTYI0 BOSHUKAIOT CUTYALUM, KOTa 3asABY-
Te/V BBUAY pasinyyisi B MOHMMAHWUM TeX JWIM MHBIX HOPM 3aKOHOMATENbCTBA JJO/DKHBI
I0Ka3aTh HOTApPUYCy BO3MOXXHOCTD COBEPIICHNA HOTapuaabHOro aericTBuA. Hanpumep,
JIOBOJIBHO 9aCTO CTOPOHBI HOTAPUAIBHOTO IIPOM3BOACTBA IT0-PA3HOMY TPAKTYIOT Te WM
MHBIE YC/I0BMA AoroBopa. OOMeHMBasACh Iepef HOTap1ycoM CBOMMIU JOBOIAaMU, OHY TeM
CaMbIM HaXO/ST KOMIIPOMICCHBIII BapMaHT paspeleHnst po6meMHoi cutyaryn. Vimen-
HO BO3MO>KHOCTb OOMEHMBATBCSA IOBOAMU Jie/IaeT BO3MOXKHBIM CYIeCTBOBAHIME JJOKa-
3bIBaHMs B HOTapMaIbHOM Iporecce. OT pe3ynIbTaToOB TAKOTO [OKA3bIBAHNS HANIPAMYIO
3aBJCUT COJep>KaHMe HOTapMUaIbHOTO aKTa, YTO BIIOCIECTBMM OKa3blBaeT BIMAHME Ha
3¢ PeKTUBHOCTD [esATeTBHOCTH CYyAeOHOII CHCTEMBI I OPTAHOB HOTApUaTa.

Bompocsl okasbiBaHNsA B HOTApMaTbHOM IPOU3BOJCTBE HE ABJIAIOTCA IIPEMETOM
OT/Ie/IbHOTO 3aKOHO/ATe/IbHOTO perynupoBaHusi. EC/ B paMKax rpa>kIaHCKOTo Ipolecca
06111ye HOPMBI O JJOKa3aTe/TbCTBAX COAEPXKATCA B IL. 6 «[loKa3aTebCTBa M JOKa3bIBaHME»

! VHTepecHble BbICKAa3bIBaHN HALIMX COBPEMEHHMKOB 0 HoTapuare. Liveinternet. 2010. https://www.
liveinternet.ru/community/3416630/post130893273. Jlata o6parmenus 11 nions, 2021.
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[paXkJaHCKOTO MPoLeccyanbHoro Komekca PO or 14.11.2002 Ne 138-03? (ganee — I'TIK
P®), To B pamkax OcHoB 3akoHofarenbcTBa PO 0 HOTapmaTe HeT ClielManbHO I7IaBH,
perynmpylolieii BOIPOChl HOTapUANIbHOTO JoKasbiBaHMsA. OCOOEHHOCTU [OKAa3bIBaHUS
B HOTapI/IaHbHOﬁI AE€ATETbPHOCTN BBIBOJAATCA U3 COLEP KaHUA LIE/IOr0 pApa MOJIOXKEHUI
3aKOHOJaTeNIbCTBA O HoTapuare. Tak, COrMacHO NonokeHuAM CT. 48 OCHOB 3akoHOAA-
TenbcTtBa PO o HOTapuare, OTHVIM U3 OCHOBaHUIT OTKa3a B COBEPLICHNI HOTAapMaJlbHOTO
IeICTBUS SIBNIAETCS TO, YTO (DAKTBHI, M3/TOXKEHHbIE B TOKYMEHTAX, IPEACTABICHHBIX /IS
COBEpLIEHNA HOTapMaJlIbHOTO Heﬁ[CTBI/IH, HE NIOATBEPIKAEHDI B yCTaHOB}'IeHHOM 3aKOHOJa-
tenbcTBOM P mopsizike, Ipy YCIOBUY YTO HMOATBEPXK/jeHMe TPeOyeTCsl B COOTBETCTBUU
¢ 3akoHofatenbcTBoM P®. CormacHo cT. 55 OcHOB 3akoHOmaTenbctBa PO o HoTapma-
Te IPY YOCTOBEPEHNN CHE/TOK, HAIlpaB/IeHHbBIX Ha OTYY>K/JeHMe VIIN 3aJI0T MYIecTBa,
IIpaBa Ha KOTOpOe IIO[JIKUT PerMcCTpaluy, HOTApUyC IpPOBepseT NPUHAJIeKHOCTb
TAHHOTO MMYIeCTBA JINITY, er0 OTYY>KalolleMy MM 3aK/a/jpiBaooiieMy. V3 conep>xanns
cT. 55 OcHOB 3aKoHOAaTenbCTBa PP 0 HOTapMaTe BBITEKAET, YTO, IPOCTABJIAA Ha CHIe/IKe
CBOIO YIOCTOBEPUTENbHYIO HAIINCh, HOTAPUYC IOATBEP)KaeT TeM CaMbIM pe3yIbTaThl
CBOEJT IIPOBEPOYHOII IESATE/IBHOCTY, @ MIMEHHO TO, KaKiie 00CTOsATe/IbCTBA UM ObUIN yCTa-
HOBJIEHBI, OT IIPOBEPKY KaKUX 0OCTOATEIBCTB OH YKIOHMICS II0 TeM VIM VIHBIM IIPUYM-
HaM. CoryacHo cT. 72 OcHOB 3aKoHOfaTenbcTBa PP 0 HOTapuare, HOTapuyc Ipy BbIiaue
CBUJIETE/IbCTBA O IIPaBe Ha HAC/IENCTBO II0 3aKOHY IyTeM MCTPeOOBaHN COOTBETCTBY-
FOIIVIX [JOKA3aTeNbCTB MpoBepsieT GakT CMePTU HACTIENONATENs, BPEMsI M MECTO OTKPbI-
TUA HAC/IENCTBA, HA/INYle OTHOIIEHNI, ABIAIOIINXCA OCHOBAHVEM /I IIpU3BaHMA K Ha-
C/IelOBAaHMIO TI0 3aKOHY JIMII, ITOfjaBIINX 3asBIeHNe O BblJadye CBUJETENbCTBA O IpaBe
Ha HAC/IefCTBO, COCTAB JMI MECTO HAXOXKJEHMA HaC/IeCTBEHHOro umymlectsa. [lomoxe-
Hus c1. 73 OcHOB 3aKoHOfaTenbcTBa PO 0 HOTapuare ycTaHaB/IMBAIOT, YTO IIPM BbIlaue
CBUJIETE/IbCTBA O IIPaBe Ha HAC/IECTBO 110 3aBElaHNI0 HOTapUYyC IIyTeM UCTpeOOBaHNs
COOTBETCTBYIOIUX JOKAa3aTe/IbCTB IpoBepseT (aKT cMepTH Hac/IefofaTess, Haadue
3aBeljaHys, BpeMsA VI MeCTO OTKPBITMSA HACNEACTBA, COCTaB M MECTO HaXOXJEeHUsA Ha-
CJIeICTBEHHOTO MIMYILIECTBA, @ TAKXKe KPYT JINII, MMEIOLINX IIPABO Ha 0053aTeIbHYIO JOJII0
B HacnencTse (I[Torocsu 2016, 20).

Taxkum o06pasom, crermbuka T0Ka3aTeIbCTBEHHOTO MPaBa IPUMEHUTETBHO K HOTa-
PUAIbHOMY IIPOM3BOJICTBY IIPOAB/AETCS IPEXKJIe BCETO B IPAKTNYECKY IIOTHOM OTCYT-
CTBUU TIPAaBOBOTO PETryIMpOBaHNA IPOLEeAYPbl JOKAa3bIBAHUA B IpOLjecce COBEPIICHM
HOTApMa/IbHBIX AEMCTBUI. BONMBIIMHCTBO HOPM, ITOCBSAIIEHHBIX IOKa3bIBaHNUIO B HOTA-
pranbHOM IIPON3BOACTBE, HOCAT OTCBIJIOYHBII XapakKTep. ,HHH WIITIOCTpaluun IIpnBenemM
HOopMy cT. 103 OcHoB 3akoHOpmaTenbcTBa PO 0 HoTapmare, OCBAILICHHYIO IETICTBMAM
HOTapuyca o o6ecledeHIIo JOKa3aTebCTB: IPU BBIIIOJTHEHUN IIPOLeCCyaNbHbIX fIeli-
CTBUII IO 00ECIEYEHNIO JOKA3aTeNbCTB HOTAPUYC PYKOBOACTBYETCSI COOTBETCTBYIOLI-
MI HOPMaMI TPa’k/IaHCKOTO ITPOLECCYaIbHOTO 3aKOHO/IaTeNbcTBa PO,

Eme opna crienuduyHas yepra JOKa3aTeTbCTBEHHOTO IIpaBa MPOSBIIETCS B TOM,
4TO CII€ljVia/IbHbI€ HOPMBI, OTHOCAIIMECA K NJOKAa3bIBAaHNIO B HOTapMa/IbHOM IIpOU3BO/-
CTBe, yCTaHaBIuBamlye o0beM MHPOpPMaLY, HEOOXOAUMOI HOTAPUYCY AJISI COBEp-
[IeHVST HOTAPUAMbHBIX NENCTBUIL, U CITOCO6 ee GUKCUPOBAHMS, COTEPIKATCS HE TOTHKO
B IIPOIlecCya/TIbHBIX MCTOYHMKAX, HO I B HOPMAaTUBHBIX fIOKyMeHTax DefepanbHOI HOTa-

2 3pech u fanee BCe CCHUIKM Ha POCCUIICKME HOPMATUBHO-IIPABOBbIE AKTHI U CYAeGHYIO MPaKTUKY
npusogsrcs o CIIC «KoucynprantIlnioc. [lata obpamenns: 14 okrabps, 2021. http://www.consultant.ru.
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pHMasbHOI Na/naThl, HapuMep B PeriaMeHTe coBepleHNsI HOTapUycaMi HOTapUaTbHbIX
TIeVICTBUIA.

2. OCHOBHOE ICCIemOBaHIIE

2.1. ITonamue 0oxka3vi8aHusl

B pamxax o6uieit Teopyu rocygapcrsa u npasa C.C. AnekceeB BbICKa3bIBaeT CBOIL
B3IJLAAJ] Ha JOKas3bIBaHUe, IIOHMMasA €r0 B Y3KOM U LIMPOKOM CMbIc/IaX. [lokasbiBaHMe
B LIMPOKOM CMBICTIE — 3TO JIeSTEebHOCTb CYO'beKTOB, HAIIpaBIeHHAsl Ha YCTaHOBJIEHVE
C TIOMOII[BIO0 IOPUANIECKUX JOKA3aTebCTB UCTUHHOCTY 00CTOSATENbCTB Hena (Amekcees
1973, 243). B 3akoHOfaTeIbCTBE, Ha MMPAKTVKE U B TEOPUM IIOJ, JOKA3bIBaHMEM HEPENKO
MIOHMMAIOT JIeAATETIbHOCTD 10 IpefCTaBIeHNUI0 T0Ka3aTeIbCTB, 110 YIACTUIO B UX UCCIIe-
IOBaHMMU U OLeHKe. B TakoM (Y3KOM) CMBIC/Ie IIOHSATHE JOKa3bIBaHMsI HOBOIBLHO O/N3-
KO K IIOHATUIO JIOTMYECKOTO JOKa3bIBAHMUS, T. €. apITyMEHTUPOBaHNUA, KOT[]a OHO COCTOUT
B [IeATe/IBHOCTU 10 0OOCHOBAHVIO BBIJBUTAEMBIX JOBOLOB U BO3Pa’KeHMII, 10 YOex e-
HUIO B X UCTUHHOCTY TeX My UHbIX uly (Anekcees 1973, 247).

B ueM ke COCTOSAT ITaBHbIE OTINYMS CY/IeOHOTO OKasbIBaHNA OT HOTAPUAIbHOTO?

Kak n mob6oe nokasbsiBaHMe, HOTapuaJbHOE JOKA3bIBaHUeE TAKXKe BBICTYIIAET pas-
HOBVJTHOCTBIO ITO3HABATE/IbHOTO IIPOIIECCa, LIe/IbI0 KOTOPOTO AB/IAETCA YCTAaHOBJIEHME
(aKTHIeCKOTO COCTaBa, HEOOXOAMMOTO [/l COBEPLIEHWS HOTAPUANTbHOTO [eHCTBUS.
XapakTepHast 0COO€HHOCTD JJOKa3bIBaHVs B HOTapMaAbHOM IIpollecce — TO, YTO yCTa-
HOBJIeHUe (PAKTOB M OOCTOATEIbCTB IIPOUCXOANT IIPY OTCYTCTBUY HAPYIIEHHOTO MM
OCIIapyMBaeMoro Ipasa.

B HOTapmanpbHOM IIpaBe He yHOTpeO/IAeTCs TepMIUH «(OPMBI HOTApMa/IbHOTO I03Ha-
HUS1», HO MOXKHO YTBEpP)KIATh, YTO [esATeTbHOCTb HOTapuyca B OOJIbLIEN CTelIleH OCHO-
BaHa Ha HENOCPeJCTBEeHHOM Io3HaHMM. HoTapiuyc 0OBIYHO BBICTYIIAET B Ka4eCTBE «KBa-
MQUIYPOBAHHOTO CBUIETENS», YOCTOBEPSIOLIETo JIMIIb TO, YTO OH HAOTIOfas TAIHO.

ITosTomy HOTapManbHbBIE IETICTBMA — 9TO, KaK IPaBUIO, Pe3y/IbTaT TOTO, 4YTO HOTA-
PUYC II03HA HEIIOCPEeICTBEHHO: 113 3asIBIEHNI JINLI, 0OPAaTUBIIVXCS 38 X COBEPLICHNEM,
IOTOBOPEHHOCTEl CTOPOH HOTapMa/JbHOTO IIPOM3BOACTBA 110 MOBOAY YCIOBUI CHIENKH,
HOCTUTHYTBIX B IIPUCYTCTBUM HOTapuyca u T.A. Tak, Ipy yIOCTOBEpeHNN JOTOBOpaA OT-
qy>X/IeHV S MMYILeCTBa HOTApUYC BBIACHAST UCTVHHbIE HAMEPEHM CTOPOH, Pa3bsACHAET
UM COZiep)KaHMe Y MTOCTIeNCTBIS 3aK/II0UeHNs JOTOBOPA, YTOOBI X HEOCBEJOM/IEHHOCTD
He IIpMBeNa K JajbHelllleMy CIOPY B OTHOLIEHMN MMYIecTBa. B HoTapmanbHOI Impak-
TYKE 9aCTO BO3HMKAIOT CUTYaLlMy, KOTa CTOPOHBI, 00pallasch K HOTAPUYCY C LieIbI0
OTUYXKIeH!A MMYIeCTBa, MMEIOT B BUALy pa3Hble CLIe/IKM: HallpyMep, OfHa CTOPOHA Ha-
MepeBaeTCs 3aK/II0YNTh JJOTOBOP JapeHus, a Apyras — JJOTOBOP peHTHI. [loaTomy Axpo
YIAOCTOBEPUTEIbHOI ieATeNbHOCTY HOTapIyca COCTOUT B IPOBEPKe IIPaBU/IbHOCTY U3'b-
SIBJICHUSI BO/IM CTOPOH, YTO HEBO3MOXKHO 0e3 00MeHa TOBOIaMU MeX[Y MuULaMu, obpa-
THUBIIVMMIICSA 33 COBEpLIEHIeM HOTapyaIbHOro AelictBus. Horapuyc ynocroBepar u gakr
IPOV3HECEHNsI B €ro MPUCYTCTBUM 3asBI€HUIT CTOPOH, U (aKT HOMTydeHUsI CTOPOHAMMI
pasbACHeHUI OT Hero. B oTnmuue oT Apyrux NOKHOCTHBIX /NI, NIPeACTaBUTeNeN op-
TaHOB BJ/IACTM, HOTAPUYC HaJleJIeH YHUKAbHBIM IIPaBOM — IIPOBEPATH NPABUIBHOCTD
dbopMupoBaHMs BOMU CTOPOH U MPABUIBHOCTD €€ M3bsiBIeHus. [I7is1 Toro 4To6s! mpo-
BEPUTD YKa3aHHbIe 00CTOSATENbCTBA, 3aSBUTEIN HO/DKHBI JOKa3aTb HOTAPUYCy HaM4ye
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VIV OTCYTCTBYE IOPUANYECKIX 0OCTOATENbCTB, KOTOPBIE CTY>KaT OCHOBAHMEM JI/IS MHM-
LVMPOBAHMsI COOTBETCTBYIOIETO HOTApUAIbHOTO IIPOM3BOACTBA. TakuMm obpasom, jes-
Te/IbHOCTD 110 JOKa3bIBAaHMIO 110 00IeMy IIPaBIUTy affpecoBaHa HOTapuycy. Bmecre ¢ Tem
B CJIy4ae HeBO3MOYXHOCTY COBEpLIEHNsI HOTapUa/IbHOTO AeVICTBY, HAIIPOTUB, HOTAPUYC
IO/DKEeH JJ0Ka3aTb Ha/M4lie OCHOBAHMII /I OTKa3a B €T0 COBEPIICHNU.

HOTapI/IaHbeIe IIpON3BOACTBA MOFyT COBEpLIATbCA B OVIH 11 B HECKOJ/IBKO 3TAIlOB.
Tax, cyuiecTBYIOT HOTapyanbHble JeicTBMA (HAaIpyMep, CBUieTeIbCTBOBAHME MOf|INH-
HOCTM HOAIVICY TIePeBOAYMKA Ha JOKYMEHTE), KOTOPbIe COBEPIIAIOTCA OBICTPO U Ipei-
CTaB/AIOT CO00IT OfHO PasoBOe M/IU COBOKYITHOCTb HECKOJIBKMX HECTOXKHBIX JeIICTBMIA,
Y HOTapyajbHBbIE IefiCTBs, Tpebyrolie 60/1ee AN TeNbHOM HOATOTOBKM (YIOCTOBEpEeHe
JIOTOBOPA, BbIIaya CBUJIETE/IBCTBA O IIpaBe Ha HAC/IEACTBO), KOT/ja HOTapUyC COBEpIIaeT
MHO>KeCTBO JIeVICTBUIA, CBSI3AHHBIX C IIPOBEPKOII IPABOCIIOCOOHOCTH U eeCIIOCOOHOCTI
06paTUBILINXCS UL, UCTPeOOBaHMEM HEOOXONUMBIX AJIs COBEpIIEHVSI HOTapUaTbHOTO
I[ef;[cTBI/IH CBCHCHI/Iﬂ n HOKYMeHTOB, HpOBepKOf/I 3aKOHHOCTU CHE/IKN, IIPUBI€YE€HNA NHDBIX
ity (HampuMep, AJIs MOMYYeHVsI COIIACHs CYIIpyTa Ha COBEpLICHNUE CLeMIKN).

B cBSI3M € 3TUM TIPENCTABIAETCS 1[€7IeCO0OPA3HBIM BBIIENATH MPOCTHIE (OTHOITATT-
HbI€) 1 CIOKHBIe (MHOTOITAIIHbIE) HOTapMa/IbHbIe IIPOU3BOJCTBA.

IIpocmovie HomapuanvHoie npoussoocmea (CBULETENbCTBOBAHNE BEPHOCTI KON
JIOKYMEHTOB 11 BBIIMCOK U3 HUX, CBUAETEIbCTBOBAHIE MIOIMHHOCTY MOAINCH Ha TOKY-
MEHTE, CBUAETE/IbCTBOBaAHME IIOIMHHOCTI ITOAIINICY IIEPEBOAYMIKA Ha I_[OKyMeHTe, y,T_[O-
CTOBepeHIe TOBEPEHHOCTH U T.J|.) COBEPIIAIOTCS B IeHb OOpalljeHVIs 3asBUTe/IsA K HOTa-
p]/chy n HpeﬂycManI/IBa}OT KOMIIJIEKC HpOHeCCYaTIbHI)IX ,T_[ef/'[CTBI/I]‘/'I HOTapI/cha, HalrpaB-
JICHHBIX Ha IIPOBEPKY OObEKTUBHBIX M CYOBEKTMBHBIX YCTIOBUIL AJIsl COBEPIICHNUS HOTA-
pranbHOTO HCI‘/'[CTB]/IH. TaK, IIpy CBUAETE/IbCTBOBAHMN BEPHOCTN KOIINMN C ITOJIMMTHHMIKOM
JIOKyMeHTa HOTapuyCy HeOOXOAUMO YCTaHOBUTD IMYHOCTD TPasKIaHMHa, 00paTUBILIEro-
CAK HeMy 3a COBEpLIEHMEM HOTApMabHOT'O ,U,'CI‘/IICTB]/I}L IIPpOBEPUTD COOTBETCTBME KOIINN
OpUTHMHATY JOKYMEHTA, a TaKXe OOIUM TpeOOBaHMAM, IIPeAbAB/IsAeMbIM CT. 45 OCHOB
3aKOHOJIaTe/IbCTBA O HOTApMaTe K JOKYMEHTaM, IIPeACTaB/IsIeMbIM /i1 COBEPIIEHNS HO-
TapuagbHOTO JAECTBUA.

Crnoxcrvle HomapuanvHvle npouseoocmea (yROCTOBEpeHMe CENIOK, BbIlada CBUJIe-
Te/IbCTBA O IpaBe Ha HAC/IENCTBO, IPUHATHE Mep K OXpaHe HaC/Ie[CTBEHHOTO MMYIlje-
CTBa U IIp.) COBEPILIAIOTCS B HECKO/IBKO 3TAIOB, Ha KOKIOM M3 KOTOPBIX IPOUCXOAUT
BO30Y>K/IeHIe HOTapuaJbHOTO NPOM3BOACTBA, YCTAaHOBJIEHME IOPUAMIECKOTO COCTABa,
HeoOXO[VIMOTO /ISl COBEpIIeHNsI HOTAPUATbHOTO JIEVICTBISA, I COBEpIIEH)Ee HOTapyalb-
HOTO JeICTBMs HOTapuycoM. IIpy 9TOM HEBO3MOXHO 3apaHee OIpPele/IUNTh KOINIECTBO
9TaIlIOB, TaK KakK, HallpMEp, HACIEACTBEHHOE [€/10 MOXXET 6I)ITI) B0306HOBHCHO IJIA BbI-
fla4y TOIIOMTHUTENIbHOTO CBUJIETE/NIbCTBA O IpaBe Ha HAC/IeCTBO. boee Toro, B pamMkax
eIVMHOTO HOTApMaJbHOTO IpOllecca MOTYT COBEPLIATbCS pas/InMyHble HOTAapMa/lIbHbIE
IPOU3BOJICTBA, KAK HE3aBYCIMO, TaK I COBMECTHO JIPYT C ApyroM. Eciu HoTapuabHbie
IIPOM3BOJICTBA BBITEKAIOT 13 OJHOTO IIPAaBOOTHOIIEHNs (HalpuMep, Hac/lIeCTBEHHOTO),
KacaroTCsl OJHOM TPYIIIbI CyOBEKTOB U CBA3AHBI IO CMBICITY, TO, KaK IIPaBUIO, OHY 00'b-
€ONHAKTCA B OOHO ITPON3BOACTBO (HaHp]/[Mep, IIpOM3BOJACTBO I10 BbIja4€ CBUAETEIbCTBA
0 TIpaBe Ha HACJIE[ICTBO U IPOM3BOACTBO 11O IPUHATIIO MEpP K OXpaHe HAC/IeICTBEHHOTO
UIMYILECTBA).

ToBOpst O OKA3bIBAaHMM B TOM KOHTEKCTE, KOTOPBI/ 3a/I0)KeH B JaHHOE IMOHATHUE
IIPOLIeCCYaIbHBIM 3aKOHOATEIbCTBOM, CJIEfIyeT OTMETUTbD, YTO Harbostee sJpKo HOTaph-
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aJIbHOE JTOKAa3bIBaHME MOXXHO IIPOCIIEIUTh MMEHHO B CJIO>KHBIX HOTApMaJIbHBIX IPON3-
BOJICTBAX, I7ie CTOPOHBI 0OMEHMBAIOTCS JOBOAAMM ¥ HOTAPUYC IIPOBepsieT U GUKCUPYeET
HPaBUIBHOCTb GOPMMUPOBAHNS Y U3BSIBIICHNS BOTIM CTOPOH.

Horapuyc, Kak 11 Cyfibsi, yCTAaHAB/IMBAeT MMEBILNE MeCTO (PAKTHI, T. €. B JAHHOM CITy-
4yae JOKasbIBaHME OCHOBAHO Ha ONOCPENOBAaHHOM IO3HaHUMU. JInija, obpaTuBLIMecs 3a
COBeplIeHIeM HOTApUa/IbHOTO NeMICTBIS, IPECTABIIAIOT CBeleHNs M JOKYMEHTBI, Oec-
CIIOPHO HOATBep)Kjaolue onpeneneHHble (GakTol. Tak, GakT cMepTy HacrefopaTesns
U BpeMs OTKPBITNA HAC/IEACTBA MOATBEPXKAAIOTCA CBULETEIBCTBOM O CMEPTH, 3 MECTO
OTKPBITUS HAC/IEICTBA — CIPaBKOI >KMINIIHOTO opraHa. Ha ocHOBe mpencTaBieHHbIX
CBeJIeHNI1, TIOATBEPXK/AIOIINX NTPaBo WK (PakT, 06 yHOCTOBEpEeHUY KOTOPOTO WIN MOfI-
TBEP>K[JEHUU KOTOPOTO IIPOCAT JIUIIA, 0OpaTUBIINECS 32 COBEpLIEHeM HOTapuaabHOIO
HECTBUS, HOTApUYC NPUXOAUT K YMO3AK/IIOYEHUIO II0 PACCMATPUBAEMON CUTYaLuMu,
YTO OTpakaeTcs B HOTapManbHOM akTe. OTCIOfla BbITeKaeT CeAyollee: NOKa3blBaHUe
B HOTapMAJIbHOM JIeATEJIbHOCTY HOCUT [JBOAKMII XapaKTep ¥ HallpaB/IeHO Ha IIPaBU/Ib-
HOE€ U CBOEBPEMEHHOE MOATBepXK ieHe GaKTOB U COOBITII, MIMEBLINX MECTO B PeanbHOI
meiictBuTenbHOCTU. Kak cripaBenmmBo otMmevaet H. E. [1lanaeBa, ¢ 0HOI CTOPOHBI, HOTa-
puyc 00s13aH UCCIIEROBATh 1 OLeHMBATh IPEOCTAB/ICHHbIE JOKA3aTeNbCTBa, C APYIoil —
OH HETIOCPe[CTBEHHO y4acTByeT B ux co3fganuu (Illamaesa 2012, 5). B faHHOM KOHTEKCTE
11e71eC000pasHO TOBOPUTH O POPMUPOBAHNY HOKA3ATEIbCTB HOTAPUYCOM, TaK KaK HOTa-
pUYC, IOMUMO UCCIETOBAHNUA Y OLIEHKM JJOKA3aTe/IbCTB, 3aK/II04aeT B 3aKOHHYI0 GOpMy
[OTy4YeHHbIe OT KOMIIETEHTHBIX OPTaHOB U 3asIBUTENIEN CBefleHMsl ¥ MHGOpMaLnIo.

JlokasblBaHMEe B HOTapuaJlbHOM IIPOM3BOACTBE, KAK M B TPaXKJaHCKOM IIpoliecce,
«CTPOUTCS HE TOJIBKO B COOTBETCTBUN C NIPEAIMCAHNAMY HOPM IIPaBa, HO U 110 3aKOHAM
Y 3aKOHOMEPHOCTAM IIO3HAaHMA B COOTBETCTBMY C IPMHUMIIAMI JIOTMYECKOrO MBIIljIe-
HIUS», — TOYHO oTMeTua V. B. PemreTHMKOBA, TOBOPs O IpOLieCCyaTbHOM JJOKA3bIBAHUY
(PemrerHukosa 2013, 28). bonpliyio pob B ZOKa3bIBAHUY UTPAIOT U 3aKOHBI IICUXOJIO-
run. Tak, 10 061eMy IIpaBUITy HOTApUYC IPOBEpsieT AeeclIoCOOHOCTb IPaKIaHMHa, 00-
PpaTMBIIErOCH 3a COBEPIIEHMEM HOTAPUATIbHOTO JEVICTBUA, HE TONBKO II0 JOKYMEHTAaM,
YCTaHaBIMBAIOLIVIM JIMYHOCTD, HO U IIyTeM BHELIHETO0 OCMOTpa MOCETUTeNs, Gecefsl,
B XOJIe KOTOPOIt, KaK MIPaBUJIO, 3a[]a€TCs HECKOIBKO BOTIPOCOB OOIIIETO XapaKTepa, a 3a-
TeM 6ojlee KOHKPETHBIX BOIPOCOB, MO3BOJSIOIIMX IIOHSITH, M COBEpIIEHMs KaKOro
HOTAapMaTbHOTO JEVICTBUSA OOpaTWICS 3asBUTENb. B Takmx clydasx AesATeNTbHOCTD IO
NOKa3blBaHMIO HAYMHAET IOAYMHATHCA 3aKOHAM IICMXOJIOTMM, IIOCKOJIBKY HOTApUYCY
HeoOXO[VIMO OLIeHUTb ICUXMYECKOe COCTOSIHME OOPATUBILEroCs K HeMY /IMIa. YCTaHaB-
JIMBast JeeCioCOOHOCTD B XOfie TMYHOI Oeceqbl, HOTapUyC OPUEHTUPYETCS IPeXKie Bee-
r0 Ha COOCTBEHHOE BOCIPUATHE, OLIEHNBAS, IOHMMAET /M 3asBUTEb 3HAUEHIE CBOUX
IelicTBUII WM HeT. B cyfeOHOI paKkTyKe OMMCaH CIy4ail, KOTa K rpaXjaHKe Jis YRO-
CTOBEPEHNA IOBEPEHHOCTI HA yIPaBJIeHNE U PACIOPsDKEHNE UMYLIECTBOM BbIe3XKalu
IBa HOTapuyca, IIpJ 3TOM OfMIH OTKa3asCA YIOCTOBEPATh JOBEPEHHOCTD, yCOMHMBIINChH
B CIIOCOGHOCTY /IMIIA TIOHMMATDb CBOM JIEIICTBIUSA, @ JPYTOil YIOCTOBEPUI JOKyMeHT>. Ta-
KIM 00pa3soM, KOMIUIEKCHOCTb JJOKa3bIBaHVsI B HOTapUATbHOM IIPOU3BOJCTBE 10 aHAIO-
MY C TPAXKAAHCKUM IIPOLECCOM BBIPAXKAETCA B IE€PEIUIETEHNM MIPOLECCYaNbHbIX HOPM
C 3aKOHAMM JIOTMIKM M IICMXOJIOTMM, KOTOpPBIE€ 3a4acTyl0 OTHAIOT IaJbMy II€PBEHCTBa

> O630p HOTapmanbHON U CyHeGHOI IpaKTUKY MOCKOBCKOI 06/IaCTH IO OTAEIBbHBIM BOIIPOCAM,
OTHOCAIIMMCS K cfenkam 3a 2007 rox. Jara o6pamenus 11 urons, 2021. https://www.garant.ru/products/
ipo/prime/doc/28865417.
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B IIPMHATUN pE€IIEHNA O TOM, COBEPIIATb HOTAPMA/IbHOE I[€I7[CTBI/I€ b0 OTKa3aTh B €ro
COBEpLICHNN, HOTapMaJTbHOMY YCMOTPEHMIO.

2.2. [Ipeomem 00Ka3vi6aHUS U UCOYHUKYU €20 POPMUPOBAHUS

IIpenMeT mOKa3bIBaHUA — 3TO NMPOLECCYAIbHBIN TEPMIH, KOTOPBIIL C TOUKIM 3PEHMS
MO3HAHMA MPEJCTaBIIAeT COO0IT CKopee 00BEKT, IIOCKOIbKY aeT OTBET Ha BOIIPOC «4TO
nokasbiBaeM?» Kak BepHO oTMmedaeT M.A.DoKMHA, LOCTVDKEHME Lie/M HOKa3bIBaHMUSA
BO3MOXKHO JIMIIb IIPY IIPABU/ILHOM OIIpefie/IeH!H IIpeMeTa JOKa3bIBaHMsA U CyOBEKTOB
(®oxunua 2010, 12).

B Hayke rpaklaHCKOTO IIpoliecca He C/IOKUIOCh €IMHOTO NMOHMMAaHUA IOHATUA
«IIpefMeT JOKa3bIBaHMA». B I[eToM AMCKyccHs pasBMBAETCA OTHOCUTEIBHO BOIPOCA
0 TOM, KaKue UMEHHO opuanIeckie GakThl BXOAAT B IPeAMeT JOKa3bIBaHMs1. TakK, OTHU
ABTOPBI ITPeJJIaraloT IIOHNMATh ITpeaMeT JOKa3bIBAaHMA B Y3KOM CMBICTIE, BK/II0OUasA B HETO
JMIIb IOpUANYecKre (GaKTbl MaTepyalbHO-IIPAaBOBOTO XapaKTepa, APYyIVe BKIIOYAIOT
B IIpeMeT SOKa3bIBaHMsA U MHBIE HAKTHI.

Hanpuwmep, no maernioo A.®.KneiiHMaHa, «IIpeMeT HOKa3blBaHUA — 9TO JIUIIb
fopundeckyie GakTbl OCHOBAHMUS VICKa ¥ BO3PaXKEHUII IPOTUB HETO, HAa KOTOPbIE yKa-
3bIBaeT MaTepuaabHas HOpMa, KOTopas IoajiexaT npumenennio» (Kieituman 1967, 33).
C.B.KypblieB oTMeyast, 4To IpeAMeT JOKa3bIBaHMsI 00pasyioT opuandeckue GpaxThl, co-
CTaB KOTOPBIX OIpefie/iAeTCsA MaTepuanbHO-IIPaBOBOI HOPMOIA, TIOfijIeXKallell IIpuMeHe-
HUIO B KOHKPETHOM [ieJie, U IIOSICHST, YTO HU TPeOOBaHNUs CTOPOH, HY VX BO3Pa>KeHMsI He
uMeloT omnpepensomero sHadenns (Kypsutes 2010, 317).

JII.M.YedoT 1 HeKOTOpBIE ApPYyTyUe y4eHble MPeIPUHAIN MOMIbITKY IepecMOTPETh
y3KOe IOHVMMaHMe IIpeiMeTa JOKa3bIBaHMs, 000CHOBbBIBAas HEOOXOAMMOCTb BK/IIOUEHNS
B IIpeIMeT JOKa3bIBaHMs He TONbKO Iopyuaudeckye (pakThl, XapaKTepusyIoliye MaTep-
aJIbHbIe IIPAaBOOTHOIICHNA MEX/Y VICTIIOM U OTBETYMKOM, HO 1 (PaKTBI, IOATBEP>KAAI0-
IIye IIPaBo MCTIA Ha IPeIbsIB/ICHNE VICKA, SIBIIAIONIECs] OCHOBAHVIEM 3asBJIeHYIS 1I000T0
IpOLIeCCYaIbHOTO X0ofaTaiicTBa (06 0TBOfE, O IIPMOCTAHOB/IEHNM ITPOM3BOACTBA IO JETTy,
06 octaBneHnu ucka 6e3 paccmorpenus u ap.) (Mycun 1999, 185). V. B. PeruetHnkosa
HOJIaraeT, YTo IpeMeT JOKa3bIBaHMsA OXBAaThIBaeT OojIee MMPOKUIL KPyT paKTOB: OCHOB-
Hble MaTepUalbHO-IIPABOBbIE, BCIIOMOTaTeIbHbIE (JOKa3aTeNbCTBEHHbIE PaKThl, GaKThI,
YCTaQHOBJICHE KOTOPBIX HEOOXOAMMO /I BBIHECEHMSI YaCTHOTO OIpefe/ieHNs), IIpoLjec-
cyanpHble U npoBepounble ¢akThl (PemerHukosa 2011, 7). B.B.IpkoB oTmeuaer, 4To
IpegMeTOM JOKa3bIBaHMA BBICTYIAET COBOKYIIHOCTb IOPUANYECKMX (PAKTOB, KOTOpBIE
HeoOXOIVIMO YCTAaHOBUTD ITyTeM OIIOCPEJOBAHHOTO ITO3HAHMS, HAa4Ye TOBOPS, HOKa3aTh
cy6bexTaM okaspiBanus (SIpkos 2012, 156).

TaxyM 06pa3oM, IpefMeT JOKa3bIBaHVs B IPAXX/JAHCKOM IIpoliecce — 9TO Ta COBO-
KYITHOCTb (haKTOB, KOTOpbIe HEOOXOAVIMO YCTaHOBUTD (JJOKa3aTh) B Cy/e IIPU PacCMOTpe-
Hun fiena. CocTaB e 3/1eMEeHTOB IIpeMeTa JOKa3bIBAHMA 3aBUCUT OT MO3ULUI OTHEIb-
HBIX aBTOPOB I10 3TOMY BOIIPOCY.

B HoTapmanbHOM IIPOM3BOJCTBE HOTApUYC TaKXKe YCTAHABIMBACT (PakTIIeCKUil
COCTaB, HEOOXOMVIMBIIL JI/IsI COBEPIIEHNSA HOTAPUA/IbHOTO eVCTBMA. /I KaX/Joro B
HOTapMaNbHOTO JeCTBYs TPeOyeTCsl YyCTaHOBUTD CBOVL KPYT IOPUANYeCcKUX (HAKTOB, 3a-
Tpe6OBaTh COOTBETCTBYIOLIVIE JOKYMEHTDI, IIPUITIACUTD ONpe/le/IeHHbIN KpyT ui (Ha-
IpUMep, CYIpPyTa, HOTeBOr0 COCOOCTBEHHNKA U T.11.). IIpefcTaBiseTcs, 4To B npeomem
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00KA3bI6AHUS 8 HOMAPUATTVHOM NPOU3600cmee OYILYT BKIIOYATbCS TOKYMEHTBI, CBefe-
HIS U 3asBJICHN, COfieprKaliyie MHQOPMAIINIO O HA/TMYUM WIM OTCYTCTBUM OIpefie/IeH-
HbIX (AKTOB, MMEIIINX IOPUANIECKOe 3HAUeHe, HEOOXOMIMBbIE /IS COBEPLIEHNS HOTa-
PUAIBHOTO AECTBIUA.

KakoBbl ucmounuxku opmuposanus npeomema 00Ka3vi6aHUs B HOTAPUATbHOM
IpOU3BOACTBe? YUUTBIBas CHEUM(UKY HOTAPUAIBHON [eATENTbHOCTH, ee HMyOIMIHO-
IPaBOBOJI XapaKTep, IIO/IaraeM, 4To, IIOMIMO HOPM MaTepyanbHOrO IIPaBa, K TAKOBBIM
CTIeflyeT OTHEeCTH:

— JIOKyMEHTBI OpPraHOB TOCYAapcTBeHHON Bractu PD u cy6pekroB PO, B Tom
4ycie cyfgeOHble aKThl, OPTaHOB MECTHOTO CaMOYIIPaB/IeHNUs:A, KOMIIETEHTHBIX
OPraHOB U JO/DKHOCTHBIX JIML, MHOCTPAaHHBIX TOCY/JapCTB, HOTApUYCOB, B TOM
4yICTIe B 97eKTPOHHOI (opMe;

— TOCy[apCTBEHHBbIE peecTpsl, (efepanbHble MHGOPMALVIOHHbIE PeCypChl, TOCY-
TapCTBEHHbIE PETVCTPHI, B TOM YMC/I€ HAXOHAIINMECS B OTKPBITOM JNOCTYIIE;

—  efuHYI MHPOPMAIVIOHHYIO CUCTeMy HOTapuara;

— 3agABJIeHNA M1, OOpaTHBINNXCA 33 COBEpIIEHMEM HOTApMAIbHBIX HeVICTBUIL,
Yl IHBIX JIXLI, Y9aCTBYIOLIMX B COBEPLIEHMY HOTAPUA/IbHOTO JEVICTBIA;

— JIOKYMEHTBI M CBEJCHNs, VICXOAsAIMe OT (U3MYECKUX U HOPUANYECKUX JIVIL,
B TOM 4JIC/Ie MH(POPMAIVIOHHBIE PECYPChI.

B rpaxxjaHCKOM IIpoleccyasbHOM IIpaBe CYLIeCTBYeT IpyIma (paKkToB, KOTOpbIe He
nopexar gokaspiBanuio. Crarbsa 61 I'TIK PO oTHOCKT K TaKOBBIM criepyromiye (pakTol:

— obLIen3BecTHbIE;
— TperoaulaabHbIe;
— TIOATBEPXIEHHBIE HOTAPMYCOM NP COBEPIIEHNY HOTapUaIbHOTO JeiiCTBUA.

Iymaercsi, 4To BBUAY 0€CCIIOPHOTO XapaKTepa HOTapyUaabHOTO IpoLiecca JOKYMeH-
TaJIbHOE IIOATBEPXK/eHNUe TpeOyeTCs /IS BCell COBOKYIHOCTI (PaKTOB, HA OCHOBE KOTO-
PBIX HOTApUYC BBISABIIAET HaM4Ye VIIM OTCYTCTBYIE OCHOBAHMIL JI/Is1 COBEPILIEHNUS HOTa-
puanbHoro peiictBuA. OFHAKO B HOTApUaIbHOM IIPOLiecce MOTYT BCTpedarbCs CIydan
npusHaHus axma, KOTOpble 0OCBOOOXKHAIOT OFHY M3 CTOPOH HOTAPUA/IBHOTO IPABOOT-
HOIIIEHMSI OT 00513aHHOCTH OKa3biBaHus. Tak, cormacHo cT. 1155 [pakjaHcKoro Kofekca
P® (gactu Tperbeit) ot 26.11.2001 Ne 146-D3 (zanee — 'K PD), HacnmencTBO MOXKeT ObITH
IPUHATO HACAENHUKOM II0 MCTeYeHUN CPOKA, YCTAaHOBJIEHHOTO /IS ero MpUHATHA, Oe3
oOpaleHys B CyJ, IIPY YCIOBUM COITIACHS B IMIMCbMEHHOI pOpMe Ha 3TO BCeX OCTATbHBIX
HAC/TeTHUKOB, IPUHSBIINX HacneqcTBo. Cornacre HaCMeTHUKOB SIBISIETCSI OCHOBaHMEM
AQHHY/IVPOBAHMsI HOTAPUYCOM paHee BBIJAHHOTO CBUJETENIbCTBA O IIpaBe Ha HACTIELCTBO
Yl OCHOB@HVEM BbIJJa4/l HOBOTO CBU/IETENbCTBA. AHATIOTMYHBII IOPATOK NPEAyCMOTPEH
IUIs1 BKJIIOYEHMS B KPYT HaC/IeHMKOB JIMLIA, He TIONTBEPUBILErO POACTBEHHbIE OTHOIIIE-
HIIS C Hac/IefjofiaTeIeM KaK He COXPAHUBILIETO COOTBETCTBYIONINE JOKYMEHTHL. B taHHOM
CIydae COoIJIacue Hac/lIeJHMKOB CTAHOBUTCSA I0Ka3aTe/IbCTBOM IIPaBa JPyroro HaclefHI-
Ka Ha IPUHSTIE HACTIEICTBA.

Taxoke MOYXHO TOBOPUTD O CYLIeCTBOBAHNUY 0CO00IT IIPEIOANLMaTIbHOCTI IIPUMEHN-
TENbHO K HOTApUAIbHBIM aKTaM. Kak 13BeCTHO, 0CHOBA P EIOAUIIMAaTbHOCTI B TPaXK/jaH-
CKOM IIpoliecce — 3TO 00111e00513aTeNIbHOCTD CYIeOHbIX akToOB. Llenb mpeloayunyanbHo-
CTU — HEJOIyCTUMOCTb IIOBTOPHOTO JOKa3bIBaHMs (PAKTOB, YCTAHOB/ICHHBIX BCTYIINB-
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VM B 3aKOHHYIO CMTy CYAeOHBIM aKTOM. B HOTap1anbHOM IPON3BOACTBE OPUANIECKIIT
(akT MM COBOKYITHOCTD I0PUANYECKUX (PAKTOB IOATBEP>KAAeTCsI OQUIMATbHBIM JOKY-
MEHTOM, CHa0>KeHHBIM 0053aTe/IbHbBIMI /11 HETO PeKBM3UTAMM, HOTAPMATbHBIM aKTOM.
B cuny cBoeit myOnmM4HO-IPaBOBOI IPUPOALI M CBOMX CBOJCTB (JOKa3aTelbCTBEHHAsS
CITa, MCIIOMTHNUTEIbHASA CVJIA, TOYHAS JaTa, BOSMOXKHOCTD OITyOIMKOBAaHMA B rOCyfap-
CTBEHHBIX PeecTpax, IPOTUBOIOCTABUMOCTDb TPETbUM /UIaM (00s13aTe/IbHBIIL XapaKTep
HOTapMaTbHOTO aKTa PaCIPOCTPAHAETCA He TOTBKO Ha CTOPOHBI, HO U Ha TPeTbUX JINIY),
BeuHOe XpaHeHMe, KOHPNUIEeHINATbHOCTb) HOTApUa/IbHBI aKT caM IO cebe SAB/IsAeTCs
IpeOIUIVANTbHBIM, T. €. 0011e0043aTeTbHBIM KaK /I JINII, 0OPaTUBIINMXCA K HOTApUYCY
3a COBepIleHMeM HOTapyaabHOTO JIeVICTBYSA, TaK U I TPEThYX JINLI, a (PaKThI, yCTAHOB-
JIEHHbIE HOTAPUYCOM IIPY €TI0 YOCTOBEPEHNN, He ITOJIeXKaT IOBTOPHOMY NOKa3bIBaHMIO
HU B CyZle, HM B PaMKax IOC/IeAYOUX HOTapyaabHbIX Npouenyp. Tak, B ciaydae BblAB-
JIEHUA ITOCTIE BBIJAYY CBUIETEIbCTBA O IIPaBe Ha HAC/IECTBO HAC/IELCTBEHHOIO NMYILle-
CTBa, Ha KOTOpPOE TaKoe CBUMIETE/BCTBO He OBUIO BBIIAHO, BBIIAETCS JOMOTHUTEIBHOE
CBUJIETE/IBCTBO O IIpaBe Ha HacaencTBo (1. 2 ¢T. 1162 'K P®) B TOM ke mopsifke 1 TOi
e GpopMe, 4TO 1 IIEPBUYHOE CBUJETENBCTBO O IpaBe Ha HacleAcTBo. [Ipu aToM Haces-
HJKaM He TpeOyeTcs 3aHOBO NPEfICTAB/IATh HOTAPUYCY JOKYMEHTDI, O TBEPKIAI0Iye
(akT MecTa 1 BpeMeHY OTKPBITHS HAC/IEACTBA, GaKT POACTBEHHBIX OTHOLIEHWIT C HAC/Ie-
JOflaTeNieM U T. 1.

KpaiiHe BayKHBIM 37IEMEHTOM B CTPYKType NpOIecCyalbHOTO I0Ka3blBaHMUA ABJA-
I0TCA npe3ymnyuy (OT JaT. praesumptio — INpennonoxeHne) — oOIye IPaBIUIa, BbI-
pakalolljyie yCTOI4YMBbIe, HEOJHOKPATHO MOBTOPSIOLINECS CBA3M MEXAY (akTaMiu, sB-
JIeHVMAMY, COOBITUAMM, CBOVCTBaMM. Ilo cBOell CYI[HOCTM Hpe3yMIILuMM HecyT B cebe
CuyTalolleecs] UICTMHHBIM IPe/IIONIOKUTE/IbHOE 3HAHME O CYIeCTBOBAaHMM KaKUX-T1M00
(baxTOB, ABNIEHNIT, COOBITHIT, COCTOSHNII, OTHOIIEHNIT, KOTOpbIe IPUHUMAIOTCA 6e3 J10-
KasaTesibcTBa. CyILecTBYIOT pasmnyuHble Kaaccudukanyy npesyminuit (Cepukos 2004,
127-143), HO B paMKaxX HAaCTOSILETO MCCIeNOBAHNA HaC MHTEPECYIOT INIIb Te, KOTOpble
3aKpeIUIeHDbI B 3aKOHe (IIpaBOBbIE IIPE3YMIILINI) U OTHOCATCS K HOTApUA/ILHOI JeATeNb-
HoCTH. [IoHATIIE OTHOCKMOCTH U JOITYCTMMOCTH JOKa3aTe/IbCTB MCIIONb3yeTCA He TOJb-
KO B CY[IOIIPOM3BOAICTBE, HO U B /0OOM IPaBOIPUMEHUTEIBHOM IIpoliecce, BKIIIOYAs
HOTapyajbHBbII.

Ha mepBbiii B3IIAM, Mpe3yMILMAM HET MeCTa B HOTapUaJIbHOM IIpoLecce, TaK Kak
Bce (haKThl, JIeXKallye B OCHOBE HOTApUAIbHOTO JECTBUA, TO/DKHBI OBITh MOATBEPIK-
ieHbl OecCIIOpHBIMU fIoKaszaTenbcTBaMu. OIHAKO, M3ydasl OT/e/IbHbIE IIOJIOKEHNUs 3a-
KOHOJATe/IbCTBA O HOTapuare, MOXXHO OBOPUTb O CYIIECTBOBAaHMM IPOLIECCYaTbHBIX
Mpe3yMIILMIL; IO, HUMU CIIelyeT IIOHMMATh IOJI0XKEHNsA, COITIACHO KOTOPBIM TOT MU
MHOI (aKT CYMTAEeTCA HeJOKa3aHHBIM, €C/N JIOMYIEHO CYIeCTBEHHOe HapyIleHue HO-
TapuanbHOU (opmbl. Kakne HapylleHNsI CUNTAIOTCA CYIeCTBEHHBIMM, YCTAaHAB/INBAET
3aKOHOJJaTe/IbCTBO O HOTapyMare I HOTapuaabHas MPaKTHKa. Tak, 10 HEKOTOPBIM fieflaM
HOTapMyC OTKa3bIBAET B COBEPUIEHNY HOTAPMAIbHOTO JIEMICTBUA CO CCUIKOI Ha HECOOT-
BETCTBME IOKYMEHTOB, IIPeCTaBIeHHbIX HOTApUYCy, TpPeOOBAaHNAM 3aKOHOHATE/IbCTBA,
a cyJ, IpM3HAET TAaKOJM OTKa3 3aKOHHbIM. Hampumep, faxke B ciaydae, KOrfa HacIeJHUK
HOATBEPANT VICKOMbIe (PaKThl HeOOXOAVIMBIMY JJOKA3aTeTbCTBAMY, HOTAPUYC, COITTACHO
cT. 48 OcHoB 3akoHOmaTenbcTBa PP 0 HOTapmare, BIpaBe 0TKa3aTh €My B COBEpIIEHIN
HOTapMaabHOTO JEICTBIA, IIOCKO/IbKY IPe/ICTAaB/IEHHbIE MIM JJOKYMEHThI HE COOTBETCTBY-
10T TpeOOBaHMAM 3aKOHOAATE/IbCTBA O HOTapuare. Tak, B COOTBETCTBUY CO CT. 45 OCHOB
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3aKOHOfaTenbcTBAa PO 0 HOTapmare, HOTapMyChbl He IPVHMMAIOT [JIA COBEPIIEHNUA HOTa-
PUAIbHBIX HEVICTBMII JOKYMEHTBI, MMeIolyie IOAYMCTKY MM MPUIINCKY, 3a4epKHYThIe
C7I0BA VIV VIHbIe HEOTOBOPEHHBIE VCIPAB/IeHMs, a TaKXKe JVICIOTHEHHbIe KapaH/allloM.
/13 nomo)xeHnit JaHHOI HOPMBI CI€AyeT, YTO HOTApUYC HO/DKEH ObITH Mpefie/IbHO BHU-
MarTe/leH He TOJIbKO K COJep)KaHNUI0, HO 1 K (opMe JOKYMEeHTOB, IIPeCTaBIeHHbIX I
COBepIIeHsI HOTapUaIbHOTO JIeVICTBIUA. B c/Tydae 0OHapy>keHNs HE[IOCTATKOB HOTAPUYC,
KaK IIPaBU/IO, OTKA3bIBAET B COBEPIIEHNI HOTAPMATIbHOTO JeVCTBYA U IIpesIaraeT 3a-
SIBUTEIO OOPAaTUTHCS B TY OPraHU3AIINIO, KOTOPasi BbIA/IA TOKYMEHT, /IS UCIIPAB/IeHNs
€T0 HefIOCTAaTKOB. B TaHHOM c/Ty4ae B OCHOBE IIPe3YMIILINMU JISKUT MIPAKTIIECKUII OIIbIT,
CBUJIETE/ILCTBYIOIIVII O TOM, YTO HapyIleHe HOTapUaabHON GOPMBI IPUBOSUT K HEBO3-
MO>KHOCTY YCTAHOBJICHNA VIV TIOATBEPK/IEHNA UCKOMOTO (aKTa.

OtpenpHble Mpe3yMIINM, Kacaloliyecs CyIlecTBa HOTapUalbHON JeATeNbHOCTH,
3aKpeIUIeHbl TAK)Ke B HOPMaX MaTepMaIbHOTO IIpaBa 1 MeX/IyHApPOLHBIX aKTaX. ITyHKT 8
Da30BBIX IPMHIUIIOB CYCTEMBI TATMHCKOIO HOTapuara ycTaHanuBaeT: «HoTtapuanbHble
JIOKYMEHTBI IMEIOT KaK Npe3yMniyuto 3aK0HHOCMU, TAK U NPe3yMniut0 00CHosepHOCHU
(xypcus moit. — E. I1.). B cooTBeTCTBMY C Tpe3yMIIIMell 3aKOHHOCTH I0pUYecKoe Jeii-
CTBUE VIV JOKYMEHT /ISl TOTO, YTOOBI MIMETDb CUITY, HO/DKHBI O0BEeMHATD B cebe ycTa-
HOBJICHHBIE 3aKOHOM YC/IOBUSA. B 4acTHOCTM, HEOOXOAMMO, YTOOBI BOJISL JOTOBApUBAIO-
IVIXCA CTOPOH OblIa M3bsABIEHa CBOOONHO U CO3HATEIBHO B MPUCYTCTBUU HOTapHUyca.
[Tpesymnuus HOCTOBEPHOCTY O3HA4YaeT, YTO (PAaKThI, M3/IOKEHHBIE B JOKYMEHTE U IIPO-
M3O0IIefIINe B IPUCYTCTBUM HOTAPIUyCa MM O KOTOPBIX HOTAPUYCY HOIIO/IMHHO N3BECT-
HO, IPUSHAKOTCA JOCTOBEPHBIMI» Y,

ITynkt 2 ct. 1153 TK PO ycranaBnmBaet npesymnyuio paxmuueckozo npuHAmus
Hacnedcmea. HacnegHuk, BCTynuBINMiI B (pakTideckoe BiajieHMe HACIENCTBEHHBIM
MMYILECTBOM, CYMTAETCS IPUHABIINM HAC/IENCTBO, I0Ka He JOKA3aHO MHOE.

[l HoTapuaIbHOI MPAKTUKY OOJIbIIOE 3HAYECHVE MMeeT KOHKPeTHas OIpefie/ieH-
HOCTb ITIPe3YMIIIVIL, TOCKO/IBKY OHM YKa3bIBAalOT, IMEET M KTO-M160 IIpaBo HeliCTBO-
BaTb OIIpefie/IeHHbIM 00pa3oM.

2.3. IIpedenvt HOMapuanvHozo 00KA3bI6AHUS

B Teopuu mporeccyanpbHOro NMOSHaHUSA OFHVM M3 HamboJee CJIOKHBIX U JVUCKYC-
CUOHHBIX OCTaeTCs BOIPOC O Ipefenax AokasbiBaHMsA. Kak copaBefIMBO OTMedYaeT
0. B.BopyneHKoB, 9TO HauMeHee YCTOsIBILeecs IIOHATIE TeOpuy JoKasaTenbcTs (bopy-
neHkoB 2014). Jlonroe BpeMs B IPOLieCCYalIbHON TUTEPAType MpefMeT U Mpefie/bl [O-
Ka3bIBaHMs OTOXeCcTBIUUCh. Tak, I.JI. OcokmHa oTMedaeT, 4TO CyfeOHOe IO3HaHNe
KaK BI/J] IIPOLIeCCyanbHOI AeATeNbHOCTY Cya U YYaCTBYIOUINX B JieJie U1 UMeeT YeTKO
0003HaYeHHbIe IPAaHMLBI MM IIPENe/Ibl, KOTOPble MMEHYIOTCS KaK IpefMeT IIO3HaHWsA
(Ocoknna 2008, 558). [TaHHBIIT TIOAXOM MO>KHO OOBSICHUTD TEM, UTO IPe/ie/Ibl JOKa3bIBa-
HUsI — OL|EHOYHAsI KaTeropus, OrpefiesieHne KOTOPOIl SIBISIETCS CKopee BOIIPocoM dakTa
IIpY PAaCCMOTPEHMM KaXKJOTO OT/[e/IbHOTO I0pUANIECKOro fena. Ilpenensl Joka3bIBAHMS
IPEACTAB/AIT COO0J COBOKYIHOCTD JOKA3aTeNbCTB, JOCTATOUHBIX JISI JOCTOBEPHOTO
BBISICHEHNSI 0OCTOSITENBCTB, BXOAAIINX B IIPEAMET JOKAa3bIBAHISI.

* BasoBble IpUHLMIIBI cucTeMbl JlaTuHCcKOro HoTapuara. 1986. Hara obpamenns 11 urons, 2021.
https://www.c-z-s.ru/doc/notariat/law/bazovyie-principyi-sistemyi-latinskogo-notariata.-utverzhde.pdf.
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[Tpoenupys faHHYIO KaTeTOPUIO HA HOTapUAIbHBIN IIPOLIECC, OTMETUM, UTO IIOHATHE
«IIpefieTIbl JOKA3bIBaHVSI» TeCHO MepeIieTaeTcsl ¢ HOHATEM «00beM YA0CTOBEPEHMI».
Tax, He Bce yC/TOBMA, COCTABIIAIONIVIE TEKCT HOTApUaTbHO YEOCTOBEPEHHOTO JOKYMEHTa,
BXOJIAT B 00beM YIOCTOBEPEHMs CO CTOPOHBI HoTapuyca. CiefiyeT pasrpaHn4InBaTh (ak-
TBI, YJOCTOBEpsieMble HOTAPMYCOM B €T0 IPUCYTCTBUM, U 3asIB/IEHUA CTOPOH, KOTOPbIMU
OHI 0OMEHMBAIOTCS, HALIPUMEP, TIPY MOAIMCaHNM foroBopa. PaxThl, 3aCBUIETENHCTBO-
BaHHBIE HOTAPMYCOM JIMYHO (HaTa, MeCTO, TMIHOCTDb MOAMMUCAHTOB), COCTABIIAIOT OCHO-
BY ay TEHTMYHOI CHJIbl HOTapuaabHoro akra’. Kak cnpasegmmso ormevaer M. 3. lIBapuy,
«3TH (aKThI IPOTUBOMOCTABIIAIOTCS BCeM TPEThUM TULaM, 100 3adUKCUPOBAHBI He CTO-
pOHaMI CHENKM U YCTAaHOBJIEHbI He Ha OCHOBE UX 3asABJIEHMII, a 3aCBUJeTe/IbCTBOBaHbI
my6IMYHBIM TO/DKHOCTHBIM /noM» ([IBapi 2012, 71-72).

IIpencraBiseTcs, 4TO IpeaMeT 1 06'beM HOTapHUaTbHOTO YAOCTOBEPEHN, A CTIefloBa-
TE/IbHO, 1 TIPefe/bl JOKA3bIBAHN MOTYT 3aBUCETb OT KOHKPETHBIX YCTIOBUI COBEPIIEHN
HOTapMaNbHOTO HeicTBYA. TaK, B HOTApMaIbHON MPaKTUKe Hanbomee 4acTo BCTpevaeT-
Cs1 BKJIIOYEHME B TEKCT CIE/IKY OTOBOPKM O TOM, YTO IIOKYIHAs IleHa 00'beKTa yIylaueHa
IIPOAABIIOM IIOKYTIAaTeNIo O MOANMCaHNA JoroBopa. I1ockonbKy HOTapuyc He ABIIANCA
CBUJieTe/IeM JJaHHOTO (aKTa, B TEKCTE CHAENKM BO3HUKAIOT KOHCTATALV, He BBICTYIA-
Iolllye IPeJMeTOM YAOCTOBEPEHNs CO CTOPOHBI HOoTapuyca. TakuMm 06pas3oM, Hpefesbl
HOTapMasbHOTO JOKa3bIBaHMs IOBBILIAIOT 3HaYeHNe GOPMYIMPOBOK B TEKCTE JOrOBOPa
(4TO MMEHHO OBbUIO IPOBEPEHO M JJOKA3aHO) M CIy>KaT OCHOBAHNUEM JJIs aJleKBAaTHOTO
pellleHs BOIIPOCa O JOKa3aTe/IbCTBEHHOM 3HaYeHMY HOTapMUaIbHOTO aKTa, OTpaXKas pe-
3y/IbTaThl Pa3bsACHUTENIbHOI U IIPOBEPOYHOI IeATeTbHOCTY HOTapuyca.

2.4. Cyb6wexmuvi 00Ka3vl6aAHUS

Cy6pexTaMy IpaXkJaHCKO-IIPOLeCCYaNbHbIX OTHOIICHWIT SIB/IAIOTCSA CYHbl, paccMa-
TpUBalolle Iea, TNLa, yYacTBYIOIME B fiefle, K KOTOPbIM B CUITy 3aKOHA OTHOCATCA CTO-
POHBI, TPETbY NI, IPOKYPOP, MNLIA, OOpalaronyecs B Cyx 3a 3allUTON IIpas, CBOOO,
3aKOHHBIX MHTEPEeCOB APYTUX JIUI] VIM BCTYIAMLVe B IPOLECcC B Le/AX Jaul 3aK/Iio-
YeHMs N0 OCHOBAHMAM, NIPENYCMOTPEHHBIM CT. 4, 46, 47 I'TIK P®, saasutenu u 3aus-
TepecoBaHHBIE JIMIIA 10 Je/laM 0cOOO0To MPOM3BOACTBA, a TAKXKe JINI[A, COTEIICTBYIOIe
OCYLIECTBIICHUIO NIPaBOCYAMs (CBUETENN, ePeBOAYMKY, SKCIEPTHI Y IpefCcTaBUTENN
CTOPOH).

Yro kacaeTcsi HOTapUaAbHOTO MPOLECCa, TO K ero CyObeKTaM TPaJUIIIOHHO OTHO-
CATCS:

— HOTapMycC ¥ /INIIa BpeMeHHO JCIIOHOIIe 00513aHHOCTY HOTapUyca;

— CTOpPOHBI HOTAPVATBHOTO HAEVICTBA;

— JInna, Ybn HpaBa U 3aKOHHbIE ]/IHTeperI SanaI‘I/IBaIOTCH COBepHIeHI/IeM HOTapI/[-

aJIbHOTO JIEVICTBIS;

— JIMIIA, CIOCOOCTBYIONINE COBEPIIEHINI0 HOTApUAIbHOTO eMICTBISA, HO He UMeI0-

1Iye B HeM COOCTBEHHOI'O MaTepyaIbHO-IIPaBOBOro uHTepeca (SIpxos 2017, 56).

CTopoHBI HOTapUaIbHOTO MPOU3BOJACTBA ABAIOTCA NUIIAMHU, B OTHOIIEHUM KOTO-

PBIX COBEPIIAIOTCSA HOTapUaTbHBIE JeICTBIA.

> HeoweHnMbIi1 BKJIaJ| B ICC/IEAOBaHIE STOT0 BOIIPOCa BHEC/IA iuccepTannoHHas pabora A. B. Ipsipo-
Ba «JloKa3aTe/IbCTBEHHAs CMIa HOTApUaIbHOrO akTa B pase Poccyun u @pannun» (Ipsapos 2012).
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JIuita, 4by IpaBa ¥ 3aKOHHbIE MHTEPECHI 3aTPArNBAIOTCS COBEPIIEHNEM HOTApUaIb-
HOTO He]?[CTBI/IH, HeHOCpeHCTBeHHO HE y‘-IaCTByIOT B COBepIHeH]/H/I HOTapI/IaTIbHOFO ,Hef/ll-
CTBUSI, OfHAKO VIMEIOT I0PU/INYECKIUII MHTEPeC B OTHOIIEHNM pe3y/IbTaTta HOTapUaibHOTO
[POM3BOJCTBA, B CBA3M C YeM BIIPaBe OCIIOPUTD B CyieOHOM IOPsifIKe COBEPILIEHHOE Aeli-
CTBUE; HALIPUMED, CYIIPYT MOXKET OCIIOPUTD CHENKY OTUY)KIEeHIS HEIBVDKUMOCTH, €/
OHa OblIa OCYILIeCTBJIEHA 6e3 ero cornmacus (1. 3 ct. 35 CemeitHoro komekca P®D).

JInia, croco6CTBYOLIE COBEPIIEHNI0 HOTAPMATBHOTO [eVICTBIS, He UMEIT B HeM
COOCTBEHHOTO MaTepUaIbHO-TIPABOBOTO MU OPUANYECKOTO nHTepeca. OMHAKO UX Jiesi-
TE/IBHOCTD CIIOCOOCTBYET JOCTVDKEHNMIO 3a/1ad HOTAPMA/IBHOI IeSTENIbHOCTY 1 YCIIEITHOMY
ocyliecTBIeHNIO GpYHKINIT HOTapyarTa B IpaBoBoit cucteme. Hanpumep, nepeBogunk obe-
Crle4YrBaeT MOHMMaHVe HOTapUaIbHOTO aKTa U HOTAPUAIbHON JIeTENbHOCTY CTOPOHOIA,
KOTOpasi He BIaJieeT s3bIKOM HOTapuaibHOro npoussopctsa (SIpkos 2017, 56).

Cy6peKkTamit, YIaCTBYIOLMMM B JJOKA3bIBAaHWUM, SIBJIAIOTCS HOTapuyc (Imio, Bpe-
MEHHO UCIIONHsIolIee 005 3aHHOCTY HOTApMyca) ¥ CTOPOHBI (/Mifa, obpalnaromniecs 3a
COBepIIeHIIeM HOTAPUAIbHOTO JIeiICTBIs). Takoke K CyObeKTaM JOKa3bIBaHMSI OTHOCSITCS
JINIIA, YU [IPABa M 3aKOHHBIE MHTEPECHI 3aTPATrMBAIOTCS COBEPIIEHNEM HOTAPUATBHOTO
JIeVICTBYSL, IOCKOIBKY OHM 00s13aHBI COOOIINTD HOTAPUYCY OIpefieleHHbIe CBeleHNs, Oe3
KOTOPI)IX HOTapI/IaHbHOC ,T.[ef;[CTB]/Ie HE MOXeET 6bITb COBepIHeHO VNN MOXXET 6bITb OCIIO-
peHo. JIuia, crioco6CTByIOMINE COBEPIIEHIIO HOTAPMATBHOTO AeICTBIISL, CyOBEKTaMu J10-
Ka3bIBaHMA HE ABJIAKTCA.

C yd4eToM Ieieil HACTOSIETO WMCCAENOBAHMS, a TAK)Ke Ha3HAYEHWS OT/eTbHBIX
y‘-IaCTHI/IKOB HOTapI/Ia}IbHOFO Hpouecca HpeunaraeM BBIICTIUTD Tp]/I prHHbI CY6'beKTOB
B KOHTEKCTe HOTapUaIbHOTO OKa3bIBAHNS.

Ily6nuunvie cybvexmot 00KA3bl6AHUS — HOTAPUYC Vi IALA, BpeMEHHO VICIIOTHSAOI e
00513aHHOCTY HOTApUyca, He TOMBKO SBJIIOIIMECs] HocuTensiMu nHdopmarun o paxre,
KOTOPI)II?I HeO6XO,[[I/IMO YCTaHOBI/ITb J19)52 1 COBep]_HeHI/IH HOTap]/Ia}IbHOFO ,[[ef/‘[CTB]/IH, HO U
B IHOpsIJKe, MPENYCMOTPEHHOM 3aKOHOJATENbCTBOM O HOTapumare, OCYIeCTBIISIOLNe
cobupanme u mpeobpasoBaHme TaHHON MHDOPMAINY B OCTOBEPHOE 3HAHIE B LIEMAX
COBepIIeHVsI HOTAPMATBbHOTO JIeNICTBIUA. B X0/le HOTapMaabHOTO MPON3BOACTBA MyO/INY-
Hble CyOBEKTBHI IOKAa3bIBAHNUSA OCYIIECTB/ISIOT IeSITe/IbBHOCTD: 1) 110 YCTaHOB/IEHMIO (TIpK-
B/IEYEHNI0) CYO'beKTOB HOTAPMAIbHOTIO MPOIlecca; 2) cOOMpaHMIo, IIPOBEPKE U OLlEHKe
JI0Ka3aTeNbCTB; 3) 00eCreYeHNIo IPaB 1 COOMIOEeHNI0 003aHHOCTENl Y4aCTHIKOB HOTa-
pMaTbHOTO MIPOU3BOACTBA; 4) M3JAHNIO Ay TEHTUYHBIX HOTAPMATbHBIX AKTOB; 5) KOHTPO-
JI0 32 0becriedeHneM paB IPAXK/AH M OPraHU3aLui, OOPATUBIINXCS 32 COBEPLIEHNEM
HOTApMaTbHOTO AeCTBUSL. TOMBKO MyO/MMYHBIN CYyOBEKT HOTapUaTbHOTO JOKA3bIBAHNS
HeCeT HeNMOCPeNCTBEHHYI OTBETCTBEHHOCTh 3a COBepIeH)e HelPaBOMEPHBIX HOTA-
pMaNbHBIX JIVICTBUII MIN OTKa3 B X COBEPLIEHNN. YIOCTOBEPUTE/IbHAS [esATENbHOCTD
NyOIMIHOTO CyObeKTa HOTAPUAIBHOTO HOKA3bIBaHMs OOYCIaBIMBAET YCIEX pelIeHNs
3ajia4, BO3/IOKEHHBIX Ha HOTApMAT KaK OpraH 6eCCIOPHON IPaXKJaHCKO IOPUCAVKIINNA.

CmopoHbl HomapuanvHozo 0elicmsus, a makxce 1uld, 4o NPasa u 3aKOHHble UH-
mepecvl 3ampazusarmcs cosepuieHuem HomapuanvHozo deticmeus. OTININTEIbHbIE
YepThI JAHHOI TPYIIIBI CyOBEKTOB CBOAATCS K CTIAYIOIINM: 1) 9T1 CyO'beKThl He HeCyT
HEOCPeCTBEHHON OTBETCTBEHHOCTH 3a JOCTVDKEHME 3a/lad HOTAPUaIbHOTO JOKa3bIBa-
HS; 2) Ha HUX He BO3/IaraeTcsi 0053aHHOCTY IIPOBEPKM U OL[EHKM JI0KAa3aTeNbCTB; 3) OHM
YY4aCTBYIOT B HOTapMa/IbHOM ITPOLIeCCe C ONpefie/IeHHBIX JOKAa3aTeNbCTBEHHbIX TIO3MUIINI,
OIIpeJie/isIeEMbIX 3aKOHOJATENIbCTBOM O HOTapuare b0 Ux MHTepecamu; 4) oHM He 06/1a-
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IAIOT BJIACTHBIMM IIOTHOMOYMAMY, He SIB/IAIOTCA CyO'beKTaMy IPUMeHeHM IIpaBa. YJa-
CTBYS B JIeATe/IbHOCTH 110 TOKA3bIBAHNUIO, OHM 00sI3aHBI IIPEACTAB/IATD JOKA3aTe/IbCTBA,
y4acTBOBaTbh B HOTapManbHOM JEWCTBUN, B IOPAJKE, TpenycMOoTpeHHOM OcHOBaMI 3a-
KOHOJIaTeNIbCTBA O HOTapuaTe U PermaMeHTOM coBepleHUsA HOTapua/lIbHbIX JieliCTBMIL,
a TakK)Xe y4acTBOBAaTb B IIPOBEPKE M OLIEHKE /IOKa3aTeNbCTB, BIMAA Ha YCTaHOBJIEHME
(aKTIYeCKOro cOCTaBa, HEOOXOAVIMOTO ISl COBEpLIEHNs HOTapMalbHOTO JEeVCTBUSA
B II€JIAIX 3aIMTHI CBOMX IIPAB U 3aKOHHBIX MHTEPECOB.

Juya, cnocobcmeyroujie cosepuieHUI0 HOMapPUAIbHO20 0elcmeus, Ho He UMerulue
6 HeM COOCBeHH020 MAMePUANbHO-NPAB06020 UHMepecad. JlaHHBIe TNLIA, KaK IPaBUIIO,
BBIIIO/IHAIOT pa30BbI€ BCIIOMOIaTE€/IbHbIE q)yHKLU/H/I (HaanMep, IepeBOAYIMK MJIN PYKO-
IPUK/IA9MK), HeOOXOAMMBIE [/I COBEPIIeHNA HOTapMANTbHOTO JAeiCTBUA, MO0 K HUM
obpaiieHo TpebOBaHNe O IPENOCTABICHNN JOKYMEHTOB, COfePXKAIIUX MHPOPMAIINIO
o ¢axTax (6aHKHU, TeppuTOpMaNbHBIe OpraHbl Pocpeectpa, Ynpasnenusa IlencnoHHOTO
¢donpma PO n t. 11.). Taxoke K JAHHOI TPYIIIIE JINLL CTIEyeT OTHECTI CeKpeTapelt 1 Ae/I0Ipo-
U3BOAMTENEl HOTapMaTbHON KOHTOPBI, VICIIOTHAIOIIVX BCIIOMOTaTe/IbHbIe 00A3aHHOCTI
B HOTapMajIbHOM IIpoIiecce.

Bce BhIlleniepednceHHbIe MUIA He NUMEIOT COOCTBEHHOTO MHTepeca B HOTapyallb-
HOM IIPOM3BOACTBE. [TIaBHBIN CMBICTT UX JeATEeTbHOCTY — CII0CcOOCTBOBATD COBEPIIEHNIO
HOTapMaIbHOTO JIeVICTBUA VIN TTOTyYeHNIO JOCTOBEpHO NMH(pOpManum.

2.5. Cmanoapm 00Ka3vi6aHUS 6 OesImMeTbHOCHU HOMapuyca

INonATHE «CTAaHAAPT OKA3BIBAHNA», HIMPOKO M3BECTHOE AHITIMIICKOMY I aMepUKaH-
CKOMY JOKa3aTe/IbCTBEHHOMY IIPaBY, B POCCMIICKOM IPa)k[JaHCKOM IIpoljecce BIIepBbIE
npuMeHeHo V. B. PemetankoBoit (Pemernukosa 1999, 133-135), koTopast B CBOUX BBI-
CTYIUICHUAX He pa3 IOf4YepKMBaja, YTO CTAHAApPT [JOKA3bIBAHMA — 3TO OINpeleeHHas
CTelleHb YBEPEHHOCTY B TOM, YTO BCe 0OCTOATENIBCTBA IO Jielly YCTAaHOBJICHBI U MOXKHO
BBIHECTU OOOCHOBAHHBIT CyfeOHblT akT. ITo ee clmoBaM, TEPMUH «CTaHAAPT JOKa3bIBa-
HIS» B COCTS3aTe/IbHON CUCTeMe CY/IOIPON3BOJCTBA O3HAYALT, YTO OOCTOATE/IbCTBA CKO-
pee JOKa3aHbl, 4eM HeT, 11060 YCTaHOBJIEHBI 32 Ipefe/iaMu pasyMHbIX comHennit (Kopo6-
Ka 2021).

B Hacrosee BpeMs B cyfeOHBIX akTax BepxoBHoro Cyna PO akTuBHO ycnonb3yer-
sl HOHATHE «CTAaHAAPT JOKA3bIBAaHMA»; IIOf] HUM B CyleOHOI MpaKTuKe GpaKTUIeCcKN Mo-
HUMaeTCs KPYr 00CTOSTENbCTB, BXOASAIMX B IPeAMET NOKa3bIBaHNMsI, OpeMs IO/ TBePK-
JleHMs KOTOPBIX JIOKUT Ha JINIIe, 3asAB/IAIOLIeM COOTBETCTBYIONINE TPeOOBAHNUS MM BO3-
paxkenns®,

Pas3nmuyaloTcs clefyomye CTaHAAPThI JOKA3bIBaHVA: 0ObIYHBI (6a/TaHC BEPOATHO-
CTell IV pa3yMHas CTelleHb JOCTOBEPHOCTH), IOHVKEHHBI (MMHUMAIbHO HEOOXO-
Masi CTelleHb JOCTOBEPHOCTN), IOBBIIICHHBIN (SICHBIE 1 yOeIUTeTbHbIe JOKAa3aTeNbCTBA),
Han6os1ee BBICOKUIT (JOCTOBEPHOCTD 3a IIpefie/laMil Pa3yMHBIX COMHEHMIT).

HoTtapnanbHoMy ImpoM3BOACTBY HEM3BECTHO IOHATHE «CTAaHJAPT JOKAa3bIBAHMA»,
HECMOTPsI Ha TO YTO JOKa3aTelbCTBEHHAs (YHKIVS SIBIIACTCA BaKHEIIIEN B IesTelb-
HOCTM HOTapuaTa, a MccefloBaHMe Mpoliefypbl HOTapUaTbHOTO IPOU3BOACTBA KaK Ipo-
1[ecca JOKa3blBaHMsI BULUTCS KpaliHe IepPCIeKTUBHBIM 1 HEOOXOMMBIM.

¢ Ounpenenenns Bepxosroro Cyga PO ot 27.05.2015 Ne 302-9C14-7670, ot 10.06.2015 Ne 305-9C15-
2572, 01 10.07.2017 Ne 305-9C17-4211, ot 29.10.2018 Ne 308-5C18-9470.
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VicTuHa ecTh MpaBUIbHOE, afleKBaTHOE OTPayKeHNE IIPEIMETOB 1 ABJIEHUIA Je/ICTBI-
TeIbHOCTY Ho3HaouM cyobektoM (Iy6ckuit 2000, 189). Hapsapy ¢ kaTeropuelt MCTUHBL
B IIPOLECCYaTbHOM 3aKOHE CYIECTBYeT IOHATHE HOCTOBEPHOCTU. [lOCTOBEPHBIM AB-
nseTcsi 000CHOBAaHHOE, JOKa3aHHOe 3HaHMe, ICTUHHOCTD KOTOPOTO He BBbI3bIBAET COM-
HEHUIA.

OcHoBHOe IpeflHa3HaYeHNe HOTapuyca — 3TO IpPUJAHNUE JOCTOBEPHOrO, HEOCIO-
PMMOTO XapaKTepa IPUANYECKIM JefCTBUAM CyOBEeKTOB IpaXkjaHCKoro obopora. [lna
5TOTO HOTAPUYC HaJle/IeH IIPABOM CaMOCTOATEIbHO COOMPATh JOKa3aTeIbCTBA INO0, KOT-
7la 9TO HEBO3MOJKHO B CUJ/TY 3aKOHA, IIPEJIOKNATD CTOPOHAM IIPECTaBUTh COOTBETCTBYIO-
I[yie JOKa3aTeIbCTBa, HeOOXOVIMBbIE [I/IsI COBEpPLIEHNsI HOTaPUaIbHOTO JAeCTBYI.

CornacHo ct. 48 OcHoB 3akoHOfaTenbcTBa PO 0 HOTapmaTe, OGHO M3 OCHOBaHUI
OTKasa HOTapyuyca B COBEpIICHNN HOTAPUAIbHOTO JEVCTBUS — CUTyalus, Koraa ¢ak-
TbI, M3/I0)KEHHbIE B JOKYMEHTaX, IPEACTaBAEHHbIX I COBEpIIEHUA HOTAapUa/lIbHOIO
IeICTBUA, HE TIOATBEPKIEHDbI B YCTAHOBIEHHOM 3aKOHOflaTeNnbcTBOM PO nopsAnke, npu
YCTIOBMM YTO HOATBEPXK/IeHNe TpeOyeTcsa B COOTBETCTBIUM C 3aKOHOZIaTeIbcTBOM P .

B aTOM cMbICIIE JOKa3bIBaHME B HOTApMaJIbHOM IIPOLIECCE IPENCTABIIAET /A y4acT-
HVKOB HOTAapMa/lbHOTO IIPOM3BOACTBA OO/ee CIOKHYIO 3ajjady, HeXXe/lu JI0Ka3bIBaHNe
B TPAXJAHCKOM IIpOILecce.

JInma, obparuBiIMecs K HOTApUyCy 3a COBEpIIEHMEM HOTApUaTbHOTO HEVICTBIUS,
00s13aHbI TOATBEPAUTD PaKTIIeCKIie 0OCTOSATENbCTBA, 32 YIOCTOBEPEHeM KOTOPBIX OHI
00paTmINCh, B IPOTUBHOM CITy4ae OHM HECYT HeraTUBHBIE TOC/IEICTBIA OTKa3a B COBEP-
IIEHNY HOTapMaIbHOTO fieiicTBMA. EC/M B rpaskIaHCKOM Ipoliecce GpeMsi HOKa3bIBaHUSA
CTOPOHOJ CBOMX TPeOOBaHNII ¥ BO3PKEHMII TO/DKHO OBITH IIOTEHIIMAIbHO peannsye-
MBIM ¥ HEfIOITYCTVMO BO3/IaraTb Ha CTOPOHY 00513aHHOCTD JJOKa3bIBaHMsI OIPe/ie/IeHHBIX
00CTOATENbCTB B CUTYAIVV HEBO3SMOXKHOCTM MOTYYeHM €10 JOKa3aTeNnbCTB IO MPUIM-
He HaXO)K/IeHVs UX Y IPYTOJi CTOPOHBI CIIOPa, HeLOOPOCOBECTHO MX He PacKpbIBAIOLIEN,
TO B HOTapuajbHOM IIpollecce NPy HeNpeNCTaBIeHNM HeOOXOAVMBIX /I0Ka3aTelbCTB
yroctoBepsieMoro hakra (He3aBUCMMO OT IIPUYMH) HOTApUaIbHOE EIICTBIE He MOXKET
ObITh coBepureHo. Tak, cormacHo 1. 4.5 MeToguyecKux pekoMeHAauui mo ogopmie-
HUIO Hac/IefiCTBeHHbIX IpaB (yTB. Pemennem IIpasnenns ®epepanbHoil HOTapUalIbHO
namatel ot 25.03.2019, mpoTokon Ne 03/19), HoTapuyc 06A3aH pasbACHUTD 3aABUTEIIO,
KaK/e JJOKyMEHTBI eMy ClIeflyeT MpPeJCTaBUTDh I HOTApUA/JIbHOTO YOCTOBEPEHUSA €0
IpaB U IIOJTHOMOYMII (Ha HACTECTBO, Ha IOMI0 B 001IeM MMYILeCTBe, VICIIOTHUTEA 3a-
BEIJaHM), CAMOCTOSITE/IbHO B COOTBETCTBUM ¢ PermamentoM. Boiaya CBUEETENbCTB,
YHOOCTOBEPAIOIMX IIpaBa 3aABUTE/A, BOSMOXKHA IIPU HAMWYMK B HACIENCTBEHHOM Jieie
BCEX JOKYMEHTOB U CBEfICHMII, TOATBEPKAAOLINX 0puandecKe GaKkThl 1 OPUANIECKN
3HAYMMYIO MHGOPMALNIO, IIPETyCMOTPEHHbIE 3aKOHOAATENbCTBOM /IS YIOCTOBEPEHNUA
3TUX IIPAB ¥ ITOJTHOMOYMIA.

JlymaeTcsa, MOXHO TOBOPUTD O IIOBBIIIEHHOM CTaHJApTe JOKa3blBaHUA B HOTApU-
aJIbBHOM IIpoliecce, KOTOPHIN pefnonaraeT HeoOX0MMOCTDb IIPEICTaBIeHA HOTapUyCy
JI0Ka3aTeNbCTB, 6€CCIIOPHO MOATBEPK/JAIONINX IIPaBo M (aKT, 3a YLOCTOBEPEHNEM KO-
TOPOTO 3aABUTENN 0OPATUINCh K HOTApUyCYy.

I'maBHas sagada MpaBOBOTO PEryIMPOBaHMUA NMPOLEAYyPbl HOTApMATbHOTO JOKAa3bl-
BaHMsI COCTOUT B TOM, YTOOBI CO3/JaTh YC/IOBUS JI/Is BCECTOPOHHETO YCTAHOB/ICHNUS HO-
TapMycoM OOCTOATENBCTB, MMEBIINX MECTO BO B3aIMOOTHOLIEHVAX MEXIY CTOPOHAMMI
HOTAapMaTbHOTO IIPOM3BOACTBA, C TeM YTOObI yCTPAaHUTb CyObeKTUBHBIE (PaKTOPDI, CBA-
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3aHHbBIe C OCOOEHHOCTAMN BOCIPUATHA OFHOTHUIIHBIX IIPaBOOTHOIIEHNII CyObeKTaMm
C pasHBIM YpOBHeM Iicuxonorndeckoro socnpusaTus (ITorocsan 2016, 25).

BelmensnoskeHHOe TOATBEPK/JAaeT aKTYa/lbHOCTb Ha/bHellIeil pa3pabOTKM Tex
IIOJIOJKEHUI 3aKOHOJATENbCTBA, KOTOPble HAIIPAB/IEHbl Ha YCHUJIEHME PO HOTapuyca
B IIpOLiecCe JOKa3bIBaHMA.

3. BeiBombl

IToxgBOAs UTOT PACCMOTPEHMIO 0COOEHHOCTEN HOTAPUATbHOTO HOKA3bIBAHNUS, MOX-
HO CJIe/IaTh CIeAYIOIIe BEIBOBI, OTPaKaIOIye eTo CIelnyKY ¥ OTIN4Ne OT I0Ka3bIBa-
HIA B TPAKIAHCKOM IIpolecce.

Bo-nepBbIX, XapaKTepHOI 0COOEHHOCTBIO TOKa3bIBaHMA B HOTApUAIbHOM IIpOLec-
ce, SIB/IIETCS TO, YTO YCTAHOBJIEHME (HAKTOB ¥ 0OCTOATENBCTB MPOVCXORUT P OTCYT-
CTBUM HAapYyLIEHHOTO WIM OCIIapMBaeMOro IpaBa, KaK B IPaXKZAHCKOM IIpoliecce, KOr-
fla KaK7lash CTOpPOHa B 0OOCHOBaHNUe CBOMX TPeOOBaHMIT U BO3Pa>KEHWIT CChITAETCA Ha
ompeyielieHHble (DAKTHI, @ CYJ, Ha OCHOBAaHMM IIPVHIIUIIA COCTA3aTeTbHOCTY OLIEHMBAET
IOKa3aTeNbCTBa, IMpeficTaB/lIeHHble CTOPOHAMH, 11 BLIHOCUT pellieHMe 1o fieny. B Hora-
pMaTbHOM JJOKA3bIBaHVM Ha IIEPBBII I/IaH BBIXOAUT BOJIA JINI[A, OOpAIIAIOIerocs 3a co-
BepllieH)eM HOTapManbHOTO HeiicTBUA. VIMEHHO 3TO MMII0 MHULIMMPYeT HOTapUaabHbIN
IIPOLIECC, ¥ OT €T0 AKTUBHBIX JAEICTBUI 110 COOMPAHNUIO 1 ITPECTAB/ICHNIO I0KAa3aTe/TbCTB
3aBUCUT Pe3y/IbTaT HOTApMaTIbHOTO Ipou3BocTBa. OKOHYATe/IbHAS KBaIM(UKALN 10-
Ka3aTe/IbCTB, IIPeICTaBIeHHbIX INIIAMY, 0OPAaTUBIINMIICA 32 COBEpIIeHeM HOTapyalb-
HOTO JIeiiCTBUA, IPOU3BOANUTCA HOTAPUYCOM, KOTOPBII TONKYeT BOJIO 3asABUTeNel, pyKO-
BOJICTBYSICb HOPMaM}l MaTepuaJTbHOTO IIpaBa, IPOLEeyPHbIMU IPaBUIaMy, IPaBOBBIMU
00BIYasIMM, CTIOXKMBIUIVMIICS B HOTApMAIbHOM IIPaBe, X COOCTBEHHBIM YCMOTpPEHMEM, 00-
neKas ee B pOpPMy ayTEHTMYHOTO HOTApMAIbHOTO aKTa.

Bo-BTOpBIX, HesATEIbHOCTD HOTapuyca B OOJIbIlIell CTEIIeHN OCHOBAaHA Ha HEIIOCPe-
CTBEHHOM IIO3HAHMM, IOCKO/IbKY HOTapMaabHble JeiiCTBIUA, KaK IIPaBU/IO, — 3TO PE3YIIb-
TaT TOTO, YTO HOTAPUYC O3HA HEIIOCPEACTBEHHO, T. €. 13 3asIBJICHNII /INLI, 0OpaTUBIINX-
Csl 32 MX COBEpILIEHN)EM, JOTOBOPEHHOCTEN CTOPOH HOTapMaabHOTO IMPOM3BOZACTBA IIO
IIOBOZLY YC/IOBUI CHE/IKY, JOCTUTHYTBIX B IPUCYTCTBUM HOTapuyca, 1 T.J. BMecTe ¢ TeM
HOTAapMyC, KaK M Cyfibsl, YCTAHAB/IVBAET VIMEBIINE MeCTO (aKThl, T.€. B JAaHHOM CTydae
MIOKa3bpIBaHIE OCHOBAHO Ha ONOCPENOBAHHOM II03HAHWM.

B-TpeTbux, B Ipolecce HOTapMaJbHOTO IIO3HAHUA CYyOBEKTHI HOTApUAaIbHOIO
IPaBOOTHOMLIEHNSA TIPeCIeAyI0T OOILIYI0 Lielb — YCTaHOBJIeHMe 6ecCIIopHOCTH (HaKTOB
U 0OCTOATENIbCTB, KOTOPbIE MOATBEP)KAAIOTCA U YIOCTOBEPSAIOTCA HOTAPUYCOM B yCTa-
HOBJICHHOJI 3aKOHOM (hopMe. B aTOM cMbIc/Ie IOf06HasA eATeNbHOCTD HOCUT YOCTO-
BEPUTENbHBIN XapaKTep, a CaMO JOKa3blBaHME B HOTapMa/JbHOM IIPOLIECCE BBIITOTHAET
OIHOBPEMEHHO fiBe (QPYHKIIVI: IO3HABATEIBbHYIO M YAOCTOBEPUTEIBHYIO.
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The article examines some problems related to proof in notarial activities and substantiates
the relevance of those provisions of legislation for strengthening the role of the notary in
the process of proof by introducing categories of limits and standards in notarial activities.
The establishment of limits of notarial proof increases the meaning of certain clauses of the
agreement (what exactly was checked and proved by the notary) and serves as the basis for an
adequate solution to the issue of evidentiary value of the notarial deed, reflecting the results
of the explanatory and verification activities of the notary. In the subject of proof in notarial
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proceedings, it is proposed to include documents, information, and statements containing
information on the presence or absence of certain facts of legal significance necessary for the
performance of a notarial act. Examining certain provisions of notary legislation, the author
concludes that there exists a presumption in the notarial process that should be understood as
provisions according to which a particular fact is considered unproven if a significant viola-
tion of the notarial form is committed. Based on examples from judicial and notarial practice,
it is concluded that the main task of legal regulation of the procedure of notarial proof is to
create conditions for a comprehensive establishment by a notary of the circumstances that
took place in the relationship between the parties to notarial proceedings in order to eliminate
subjective factors associated with the peculiarities of perception of the same type of legal rela-
tionship by subjects with different levels of psychological perception.

Keywords: notary, proofs, proving, subject of proof, limits of proof, standard of proof, princi-
ples of proof.
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IIpaBa ocyX/IeHHBIX U IPUHYAUTEIbHOE IUTAHKE:
HallIOHA/IbHbIE Y1 MEXYHAapPOSHbIE IIOAXO0/bI

M. A. [lasvidosa, . H. Kopobosa, A. H. Cupsikos
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Ina uurnposanus: Japbinosa, Vpuna A., Vipuna H. Kopo6osa, Anexceit H. Cupskos. 2022. «ITpasa
OCYXX/IeHHBIX U IPUHYANTENbHOE IMTaHMe: HallMOHATbHbIE ¥ MeXXTyHapOTHbIE MOXOAbI». Becmmuk
Canxm-Ilemepbypackoeo ynusepcumema. Ilpaso 1: 142-157.
https://doi.org/10.21638/spbul14.2022.108

ITpoTecThl OCY>KAEHHBIX, OTOBIBAIOINX TMIIEHIe CBOOODL, B BIJie OOBABICHNSI TOTTOLOBKM
IPeACTaBIAIT CO00IT PaCIpOCTpaHEHHOE AB/IEHNE. B TaKuX cUTyalUsaX HepeKO BO3HUKAET
IPOTUBOpeYNe MeX Y IIpaBaMy Ye/I0BeKa, OTKA3bIBAIOIIEr0oCs OT IpyeMa NI, U 00s13aH-
HOCTDIO CHCTEMBI VICIIO/THEHVISI HAKa3aHWIT 06eCIIedITh 3[[0pOBbe 1 XKM3Hb OCYXX/JEHHOTO [P
HOMOIIY MCKYCCTBEHHOTO KOpMJIeHNs. MeX/[yHapOiHble IIPAaBOBbIe CTAHAAPTHI TPEOYIOT OT
MEJIMIIVHCKOTO pabOTHMKA yBaXKaTh aBTOHOMUIO JIMYHOCTY TanyeHTa. [lepen npouenypoit
MEJUIMHCKOTO BMeILIaTe/IbCTBa TpebyeTcsl MOMYYUTh OCO3HAHHOE COITacue Ha MeSUI[NH-
ckyio nomotb. OfHAKO B YPe3BBIYAITHBIX 00CTOATEIbCTBAX, IPU YIPO3e KUSHU U 3T0POBBIO
Je/I0BeKa, Bpad 00s3aH [IeliCTBOBATh, PYKOBOACTBYACH CBOMM IIOHMMAaHMEM MHTEPeCOB IIa-
1ueHTa. VIcKyccTBeHHOe KOpMJIeHNE NO/KHO OCYILECTBIATbCA ONpefie/IeHHbIMU CPeNCcTBa-
M, KaK IPeycCMOTPEHO OOLIMY IPaBUIaAMU O MEJUIIVHCKOM OOCITY)XMBaHUY, Y HUKOTTA
He TNPUYMHATb Bpefa WM ObITb YHUSUTENIbHBIM. B POCCUIICKOM 3aKOHOJATENIbCTBE IIOfI-
pOoOGHBIe HOPMBI 06 MICKYCCTBEHHOM KOPMJIEHMY OTCYTCTBYIOT. B OTHEIbHBIX HOPMATHBHBIX
IPaBOBBIX aKTaX MUCIIOMb3YeTCs TePMUH «IIPUHYAUTENIbHOE MUTaHIe», 60jIee TIPOTHBOPEUN-
BBIII U He B IIOJIHON Mepe COOTBETCTBYIOLINII TPeOOBaHNAM MEeXXAYHAPONHBIX IPABOBDBIX aK-
TOB. B crarbe Ha nmpumepe VIcmaHuM HaIIAHO NEMOHCTPUPYETCS, KaK OTCYTCTBME YeTKUX
IIPaBOBBIX MIPEIIICAHNIT IPUBEJIO K Pa3pelIeHNI0 BOIPOCa UCKYCCTBEHHOIO KOPM/IEHNA Ha
ypoBHe KOHCTUTYIIOHHOTO CyZa, KOTOPBIl OTMETHI, IYTO OCY>KIEeHHbBIE, OTKa3bIBAIOIIeCs
OT IpyeMa MUY, He MMeIOT IpaBa Ha CMepTh, a Ha MIeHUTEeHLIMAPHYI0 aAMUHUCTPAIUIO Ha-
JI0XKeHa 0053aHHOCTb COXPAHNUTh 3[0OPOBbe U KU3HD. VICKYCCTBEHHOE KOPMJICHIE He MOXKET
paccMaTpUBaTbCA KaK HapylleHye GpU3nNdecKoll 1 MOPaIbHON HeIIPUKOCHOBEHHOCTH, @ TeM
6os1ee IBITKOIL, 6eCUesIOBEHBIM M/IV YHIUYKAIONVIM JOCTOMHCTBO BU/IOM OOpaliieHNsI.

Kniouesvle cnosa: mpaBa OCY>KIEHHbIX, M&KIYHAPOJHbIE IIPAaBOBblE CTAHAPTBHI, IPUHY/Y-
TelIbHOE NUTAHNUE, UCKYCCTBEHHOEe KOPMJIEHME, YTOTOBHO-UCIIONHUTEIbHOE 3aKOHONATE/Ib-
CTBO, 3aKOHOJaTeNbCTBO Vcrianny, npakTika Koncturynmuonsoro cyga Vcnanum.

1. BBengenne

IIpaBa 4yenoBeKka, HaXOAAIIETOCA B MEHUTEHIIMAPHBIX YIPEXIEHNAX, ITOBEPKEHbI
cepbe3HbIM IpaBoorpanndeHusaM. OfHAKO B Ipoljecce UCIOMTHEHUs YTOJTOBHOTO HaKa-
3aHVs B BUJE JMIIEHUS CBOOOMBI CyIeCTBEHHOE BHMMAaHME YAEIsAeTCs 06ecredeHno
[IPaBOBOTO MOMOXKEHMs OCYXK/IeHHBIX. Oco00 CiefyeT BBILENUTh 3aKpelyIieHNe B 3aKOHO-
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JaTeNnbCTBE NPaBa Ha XM3Hb, YEJIOBEYECKOE JOCTOMHCTBO, OXPAaHy 3JOPOBbA U FrapaHTUI
ux obecredeHns. 3HadeHNe Ha3BaHHBIX CYO'beKTVMBHBIX IIPAaB OCY>KIEHHBIX ITOATBEPK-
JaeTCsA ypOBHEM IIPABOBOJ perylaMeHTaluy. BonbIIMHCTBO MEXIyHapOJHBIX IIPABOBbBIX
aKTOB, COfIepPrKAllIVX CTAHAAPTHI UCIIONTHEHNUs HaKa3aHMIl U OOpalleHVs C OCY>KIEHHBI-
M1, IMEIOT TIOJIOKeHN A, Kacaolyecs HeoOXoaMMOoCTI 6e3yC/IOBHOTO obeciedeHNs To-
CYIApCTBOM IIpaBa Ha )KM3Hb, Y€/IOBEYECKOE JOCTOMHCTBO, TAPAHTHIA 3aIMUThI OT ITBITOK
U IPYTUX KECTOKMX, 6eCUeTOBEYHBIX VN YHIDKAIOIIVX JOCTOMHCTBO BU/IOB O0paleHNns
VM HaKa3aHUA.

B TO Xe BpeMs B NpaKTUKe [eATEeNTbHOCTI VICIPaBUTENbHBIX YUPEXIEHUI U3BECT-
HbI CUTYalluy, KOTJA 10 ONPe/le/IEHHbIM MOTUBAM OCY>KJ,€HHbIE CAMI OTKa3bIBAIOTCA OT
IpueMa NIy, Co3/jaBas yrpo3y COOCTBEHHOI KU3HU U 300poBbio. [1o maHHBIM 0duim-
anmpHO cratucTky PeepanbHOI CTyXObI MCIIONHEHNA Haka3aHuit Poccyn, gons 1mo-
I03peBaeMbIX, OOBMHAEMBIX 11 OCY>K[eHHBIX, IPMOEraloluX K OTKa3y OT IIpyeMa MIII,
B mmepuop ¢ 2014 mo 2019 r. kone6nercs B mpegenax ot 0,1 g0 0,5% ot obigero Komuye-
cTBa. B abcomoTHBIX nndpax 9To BBIIAANT CAeRyoIuM obpazom: 2014 r. — 653 cayyas,
2015 r. — 2580 (HamboblIee KOMMYIECTBO 3a 3TU TofbI), 2016 . — 937, 2017 . — 1139,
2018 . — 1009, 2019 r. — 1340'. HecMOTps1 Ha OTHOCUTEIbHYIO HE3HAYUTENBHOCTH 3a-
PerncTpupOBaHHBIX (PAKTOB, CBUETENbCTBYIOMIMX 00 OTKa3e OT IpyeMa ML, KaK Ipa-
BIJIO, OHM He OCTAIOTCA He 3aMe4YeHHBIMIU OOIIeCTBEHHOCTHIO M IPABO3ALIMTHIKAMI,
UMeIOT OOJIBIION OOIIeCTBEHHBINI Pe30HAHC BBUAY MPUHYKAEHNUS OCY>KHAEHHBIX K IIN-
taHuio. CunTaercs, 4To NOfOOHAA MIPAKTUKA IPUBOAUT K MOCATATEIbCTBY Ha CBOOOMY
BOJIM, HAPYIIEHNIO IIPAB YeloBeKa U MPefCTaB/IAeT COOO0I YHUSUTEIbHBII IIPOLECC, pac-
LIeHMBAaEeMbIIl KaK IBITKAa. BMecTe ¢ TeM IeHUTEeHIMapHasA afMUHUCTPaLNA HeCeT Iepeq
00111eCTBOM 00513aHHOCTb COXPAHEHUs 3JOPOBbsl OCYXK/IEHHBIX U IIpWIaraeT Bce yCU-
JMA B 9TOM HarpasjaeHun. Takum o6pa3oM, BOSHUKAET IPOTHBOpPeYre MY IpaBaMu
OCYX/IEHHOTO 1 00513aHHOCTbIO aAMUHUCTpALL. [IIs1 ero paspeleHns MOXKHO IIPOaHa-
JIM3MPOBATh MEXXAYHAPOHbIE aKThI, POCCUIICKOE 1 3apyOeskHOe (HampyMep, NCIIaHCKOe)
3aKOHOJIATE/IbCTBO B YaCTH pearrpoBaHMA Ha CIyday TOIOJOBOK OCY>K/I€HHBIX, YTO I10-
3BOJIUT IIPOO/DKUTD PAabOTY, IPEANIPUHATYIO OTedeCTBeHHbIMN 1ccnegoBarenamu (Ho-
BuKoB 2018; ITaBrenko 2015; Cknba, Pogmonos 2018), 1 mpnbIM3UTh POCCUIICKOE 3aKO0-
HOJATENbCTBO K MEX/[yHaPOZHBIM HOPMaM.

2. OcHOBHOE HCC/IeNOBaHMe

2.1. Pezynuposanue npunyoumenvHozo NUMaHus 6 MexoyHapooHvix
CMaHoapmax UCNoNHeHUS HAKA3AHULL U 00PAUEeHUS ¢ 3aKTI0YeHHbIMU

B MexxayHapofHBIX NpPaBOBBIX aKTaX, COAEP)KALIMX CTAaHAAPTHI MCIIOMTHEHMs Ha-
Ka3aHMIl U 0OpaIleHNsI C OCY>KIAEeHHBIMMY, MIMEIOLINX [TOTIOKEHMsI, Kacalolyecs: Heo0xo-
AUMOCTH 6e3yCTIOBHOTO obecredeHMsi TOCYJAapCTBOM IIpaBa Ha JKM3Hb, YelOBeYecKoe
JOCTOVMHCTBO, FaPaHTUI 3alUTHI OT IIBITOK M JPYIUX XKECTOKUX, 6eCUe/IOBEYHBIX VTN

! OcHoBHble 1OKa3aTen JeATENbHOCTY YIOIOBHO-VICIIONIHUTENLHON CUCTEMBI (HBapb — AeKabpb
2019 r.): unpopManMOHHO-aHaMUTU4ecKuit cobopHuk. Teepnp: PefepanbHoe kaszeHHOE yupexpenne «Ha-
YIHO-MCCTIeOBATENbCKIUI MHCTUTYT MHGOPMALMOHHBIX TeXHOMoruit PefepanbHOI CITy>KObI MCIIOMHEHVS
HakaszaHuit Poccun», 2020. — CM. Tak>Ke aHaJIOTMYHbIE C60pHI/IKI/I 32 2014-2018 rr.
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YHIDKAIOIUX JIOCTOMHCTBO BMUIOB OOpalleHNsA M HaKa3aHUA, €CTb MHOXECTBO HODM,
odopmieHHbIX cX0XuM o6paszoM (Terramun 2019; Vrkun, Kucenes, CaBymxkus 2018).

B ogHOM 13 creluanIbHbIX MEX/IYHAPOJHBIX IIPABOBBIX JOKYMEHTOB, IOCBAIIEHHBIX
OCY>KIeHHBIM, 3aK/IIOYEHHDBIM, 3a/jep>KaHHbIM, — MIHUMaIbHBIX CTAHAAPTHBIX IIPaBU-
nmax OOH B otHouenun obpamenus ¢ sakmodeHHbiMu (IIpasumax Henbcona Manpe-
nb1), yTB. TenepanpHoit Accambrneeit OOH B pexabpe 2015 r.%, — a Taxke B EBpomeii-
CKNX IIeHUTeHLIMaPHBIX IpaBIax, IpuHATHIX KomureroM Munncrpos Cosera EBpornb
B 2006 r.%, conepskarcst TpeGOBaHUS K TOCYAAPCTBAM, Kacakolecs: obecredeHns npasa
Ha XJI3Hb, 4eTI0BeUeCKOe JOCTOMHCTBO, 3l0POBbe, TPEXpa3oBoe NMUTaHMe OCY>KJCHHBIX.

K ocHOBHBIM NpuHIMIAM, 3aKperneHHbIM B IIpaBumax Hembcona Manpenbl, oT-
HOCHUTCS TIOJIO’KEHME O TOM, YTO BCE 3aK/II0YeHHbIe JOJKHBI II0/Ib30BaTbCsl YBAKEHUEM
BCJ/I[CTBYE NIPUCYIIETO MM HOCTOMHCTBA M UX LIEHHOCTY KaK 4e/l0BEeYeCKON INMIHOCTIL.
Hu onyH 3axmio4eHHBI He TO/DKEH IOABEPraTbCs NMBITKAM M IPYTUM XKeCTOKMM, Oec-
Ye/IOBEUHBIM VIV YHIDKAIOMMM JIOCTOMHCTBO BUJAM OOpallleHMs VIV HaKa3aHus, BCe
3aK/TIOYeHHbIe JTIO/DKHBI OBITh 3allMIEHbI OT HUX, M HUKaKJe 0OCTOATE/TbCTBA HEe MOTYT
CIIy>KUTb OIIpaBaHMeM i HUX. JJO/DKHA ITOCTOSHHO O0ecIiedrBaThcsl OXpaHa u 6e3-
OIIACHOCTD 3aK/II0YEHHBIX, IePCOHAIA, /N1, IPEJOCTAB/IAIOMIMNX YCIYTU, M TOCEeTUTe el
(ITpaBuno 1).

B IIpaBue 22 orMedaeTcs 0053aHHOCTD TIOPEMHOI aIMIHNUCTPANN 00eCIednTh
B OOBIYHBIC YaChl KOKJOMY 3aK/IOYEHHOMY IUIY, JOCTATOYHO MUTATENIbHYI0, YTOOBI
HOATEPKaTb €T0 3[JOPOBbE U CHJIbI, UMEIIIYIO JOCTATOYHOE Ka4eCTBO, XOPOLIO IIPUTO-
TOBJIEHHYIO 1 IIOfJlaHHYIO.

B moxyMeHTe ycTaHaBNMMBaeTCsA 00SA3aHHOCTD TOCYAPCTBA 00eCIeYnBaTh MEUKO-
CaHUTapHOe 00C/TyXXVBaHNUe 3aK/TI0UYeHHBIX, 00palljaeTcss BHUMAHNe Ha eAMHCTBO CTaH-
lapTOB MEMKO-CAHNTAPHOTO 0OCTYKIBaHUA B 00IIeCTBE U MeCTaX JIMIIEHNA CBOOOIDI,
6ecrIaTHOCTD JOCTYIA K HeOOXOVIMBIM MEIMKO-CaHUTAPHBIM YCIyraM 6e3 KaKoii-1mnbo
AVICKPYMIHAIIMM TI0 IPU3HAKY UX IpaBoBoro ctaryca (IIpasuo 24).

VImeeTcs MIiepaTUBHas HOPMa, B KOTOPOII YKa3aHO, YTO OTHOLIEHNUA MEXAY Bpa-
4YOM, APYTMMU MeIVLIVHCKIMM CIIeIMANNCTaMI ¥ 3aKTI0YeHHBIMM [JOTDKHBL PeTyInpo-
BaTbCsl eAMHBIMM STUYECKMMU U IPOQeCCHOHAIbHBIMY CTaHAAPTAMM, IPUMEHIeMbIMU
K TTaIIeHTaM B CBOOOTHOM O01IIeCTBe, B YMCIIe KOTOPBIX:

— oxpaHa GU3NIECKOTO U ICUXNYECKOTO 340POBbs 3aKII0UeHHBIX, IPOdUIAKTH-
Ka 1 JiedeHne 60Ie3HM TOTPKO Ha OCHOBAHUM KIMHUYECKIUX TPEIOCHIIOK;

— co0mofieH1e IPUHINIIA CAMOCTOSITE/IBHOTO TTOAXO/a 3aK/TIOUEHHBIX K CBOEMY
COOCTBEHHOMY 3[JOPOBBIO U OCO3HAHHOTO COIVIACKS B OTHOILIECHNAX MEX/Y Bpa-
YOM U MALIVEHTOM;

—  KOH(UIEHIMATbHOCTb MEAULIMHCKON MH(OPMAIUI, eC/TN TOMBKO 9TO HE CO3/ia-
€T peanbHOIl ¥ HEIIOCPENCTBEHHON YTPO3bl MALMEHTY MM APYTUM IULAM;

2 The United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela
Rules) [lata o6pamenns 15 mas, 2020. https://www.unodc.org/documents/justice-and-prison-reform/GA-
RESOLUTION/E_ebook.pdf.

* Recommandation Rec(2006)2 du Comité des Ministres aux Etats membres sur les Régles
pénitentiaires européennes. J[lara o6pamienns 20 mas, 2020. https://www.right-to-education.org/sites/right-
to-education.org/files/resource-attachments/Conseil_Europe_Recommandation_Regles_Penitentiaires_
Europeennes_2_2006_FR.pdf.
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— aOCOMIOTHBII 3aIlpeT aKTVBHO VJIM IIaCCMBHO Y4aCTBOBATh B JEMCTBUAX, KOTO-
pble MOTYT IPEeACTAB/IATh COOOIT IIBITKY MU APYTHE XKeCTOKNe, becyeoBeyHble
VUL VHVDKAIOIVe JOCTOMHCTBO BU/IbI 00pallleH sl /I HaKa3aHs, BK/IIOYasl Me-
JVLMHCKME W/IY Hay4YHbIE OIIBITHI, IPUYMHAIOLINE BPE]] 370POBbIO 3aK/TI0UEHHO-
0, HaIIpYMep U3BATHE KIETOK, TKaHEel OpraHM3Ma I OPTaHOB 3aK/II0YE€HHOTO.

OpHuM 13 3anpeTos, cofiepkauuxca B [Tpasunax Henbcona MaHpesnbl, Kacarolmux-
Cs IUCIUTUTMHAPHBIX Mep, AB/sIeTCS comepaieecs B [IpaBute 43 TpeboBanme HI TIpK
KaKIX 00CTOsATe/IbCTBAX He HalaraTb OrPaHMYeHVs WIN AUCLMUITIMHAPHBIE B3bICKAHS,
PaBHO3HAYHbIE TIBITKE VJIN APYTUM >KECTOKUM, 6€CUeIOBEYHBIM MM YHIDKAIOLINM 1O-
CTOMHCTBO BUJaM OOpallleHNs WIN HaKa3aHVs; HalpUMep, ClIeflyeT 3alpeTUTb IIpJMe-
HATb B KaueCTBe AVCUUIIIMHAPHONM MePbl yMEHbIIEHNE pallliOHa IUTAHMA WY IUTHEBO
BOJIBI 3aK/TFOYEHHOTO.

Kpome aroro, MegyuuyHCKye paOOTHUKM He NOJDKHBI Y4aCTBOBATb B HA/IOXKEHUU
AVICLUIUIMHAPHBIX B3bICKAHUI VIV IIPUHATUY SPYTUX OTPAHUYUTEIbHBIX Mep, HO 004-
3aHBI yIEATh 0C000e BHUMaHIE 30POBbIO 3aK/II0YEHHBIX, IIO/IBEPTHYTHIX 110601t Pop-
Me IPUHYAUTENbHON U30MALNY, B TOM YMCTIe eXKeJHEBHO MOCeIas TaKMX 3aK/TI0UYeHHbIX
Y IIPeJOCTABIIss HaIJIeKAI[YI0 MEAUIMHCKYI0 IOMOLb ¥ JIeYeHe 10 MPOChhe 3aKIIo-
YEeHHDIX W/IN TIOPEMHOTO ITepCOHAJIA.

Ha ocHoBaHMM 3TOro NONOXKEHMs OKa3aHue MEJUIMHCKON ITOMOLIY MOXET OCy-
I[ECTB/IATbCA U MO MpOChbOe agMUHMUCTPALVUM NMEeHNUTEHIMAPHOTO YYPeXJeHusd, a He
TOJIBKO CaMOTO 3aK/TI0OUeHHOTO.

B IlpaBune 46 ormevaeTcsi 00g3aHHOCTD MEIULIMHCKUX PaOOTHMKOB He3aMeIin-
TeNbHO MHPOPMUPOBATH IUPEKTOPA O TIOOOM HETATUBHOM BO3JIENCTBUM TUCITUTIIHAD-
HBIX B3BICKAHMII MU APYTUX OTPAHNIUTEIbHBIX Mep Ha GU3NUeCcKoe WM IICUXIIeCKOe
3/J0POBbe 3aK/II0YEHHOTO0, @ TAK)KE PEKOMEH/IOBATh I3SMEHEHNA B PeXKUME IPUHYAUTENb-
HOJI M30/IALMA 3aKTIOUEHHOTO B Ie/IsIX HeNOMYILeHMsT YXYALIEHS 300POBbs MU 060-
CTPEHMUsI ICUXIYECKOTO PacCTPOIICTBA MM (PU3MYECKUX HEJOCTATKOB 3aK/TI0UE€HHOTO.

OcHOBBIBasICb HAa HAa3BaHHBIX Bblllle MojokeHuAx Ilpasun Hembcona Manpensl,
MO>XHO OLIEHWUTDb IE/ICTBMA afiIMVMHUCTPALVY INEHUTEHLIMAPHOTO YYPEXKJEHNUA B ClIydae
OTKa3a OCY>KI€HHBIX OT nuTanusA. OgHaKo HeOOXOVIMO YYUTHIBATh MOTUBBI IIOJOOHBIX
meiicTBMIL. BpilenuM crenyolye IpUIMHbI IPOBEIeHNA FOIO[I0BOK:

— HEeCOOTBEeTCTBUE NMUIIY PeTUTMO3HbIM NpefnrcannsaM (Hampumep, . 25.1 Es-
POTIENCKUX TIEHUTEHIMAPHBIX TIPABUII TOBOPUT O HEOOXOMUMOCTHU paspaboTKu
HOPM IUTAHNA 10 BOSMOXKHOCTH C YYETOM PETUTUN U KY/IBTYPHBIX TPAgUIII
3aK/II0YEHHBIX);

— Ipo06eMBI CO 3TOPOBbEM (C YIeTOM TpeOOBaHMIT MEKIYHAPOIHBIX JOKYMEH-
TOB 00 OKa3aHUU MeNMIMHCKOI IIOMOIIY 3aKTI0YeHHBIM IpobIeMa pelraeTcs
B paMKax MeMIMHCKOTO 0OCTy>KMBaHN 3aK/TIOUYCHHBIX);

— ICUXMYeCcKMe PacCTPOIICTBA (1 B 9TOM CIydae BaXKHO OKa3aHMe MeIMUI[MHCKON
TIOMOLIN );

— OKeJlaHUe JOOUTbCA OIpefe/leHHBIX M3MEHeHNII B YCIOBUAX COAepXKaHus, Ho-
ClabIeHuI! B peXXyIMe, IIONTYYUTD OIpefie/ieHHble O/1ara, KOTOpble BOCIIPYHMMA-
I0TCSL OCYX/IEHHBIMM KaK CyObeKTUBHbIE IIPaBa, HO He BCET/ia VIMU ABJISAIOTCA.

Ecnu B epBBIX TpeX CIy4asix TpebyeTcs OKasaHue MeAMIMHCKON IOMOLIV 1 peajin-
3a1yA 3aKpelUIeHHBIX B 3aKOHOJaTe/IbCTBE IIPaB OCY>KJEHHBIX, TO ITOCTIefHee OCHOBAHIe
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[I03BOJISIET PACLEHUTb FOMOLOBKY (OTKa3 OT MMIIM) KaK HapylIeHVe PeXXVIMa, a 3HAYUT,
laKe JaeT OCHOBAHMS IIPYMEHUTD K 3aK/II0Y€HHOMY OIIpefie/IeHHbIe CAHKI[UIL.

JJOBONIPHO YacTO OTKa3 OT MMIUM BBICTYIaeT MMEHHO IIPOsIBJIEHMEM IIPOTECTa, CO-
IIPOBOXKAAIOLIETOCS BBIIBYDKEHUEM OIIpefle/IeHHbIX TPeOOBaHMII OT/E/IbHBIX OCYXK/IeH-
HBIX WK UX rpymil. C OGHOI CTOPOHBIL, TOCYLAPCTBO 00ecreunBaeT COXPAaHHOCTD >KU3HU
U 3[I0pOBbs /NI, OTOBIBAIOIIETO HAKa3aHNUe, a C PYroii — B MeX/[YHAPOIHBIX UCTOY-
HUKaX yKa3bIBAeTCsl, YTO BMEHsEMbII B3POCIbII MOXKET OTKa3aThCsl OT MERMULIMHCKOTO
JIeYeH s, JaXKe eI JIedeHVe MOXKeT CIIACTI eMY XKI3Hb.

MesxgyHapomHbIe IPaBOBBIE aKThI, KACAIOLECsI pacCMaTPUBaeMOl TPOOIeMaTHKIA,
MCCITeNIOBATENN IPABOBBIX U MEAMUI[MHCKIX aCIIEKTOB OTKA3a OT MUTAHMUS UV TOMOTOBKI
JIML, HaXONSIUXCS B 3aK/TIOUEHNM, OTMEYAIOT JJBOICTBEHHOCTb U IPOTUBOPEYNBOCTD
HIO/IXOfIOB K IEMICTBMAM MeAMIMHCKIX PAOOTHUKOB B YKa3aHHOI CUTYALUIA.

Hanpumep, Bpau 06s13aH yBaXkaThb aBTOHOMMIO IMYHOCTY CBOETO ManyeHTa. [Ipexxe
YeM OCYIeCTBUTD TI00YIO POLeAYPY MEAMIMHCKOTO BMEIIATeIbCTBA, OH JO/DKEH IIO/Y-
YUTb OT CBOETO HauyeHTa MHGOPMIPOBAHHOE OCO3HAHHOE COITACHe, 38 MCKITI0UeHNeM
CIy4yaeB, KOTZIa Ype3BbIYaiiHble 00CTOATEIbCTBA 3aCTAB/IAIOT Bpaya JieliCTBOBATD, PYKO-
BOJCTBYSICh CBOMM IIOHMMaHMeM MHTepecoB 60bpHOrO (cT. 1 mpeam6yinbl Hekmapaunn
BceMupHOIT MeIMIIMHCKO accambiiern 06 OTHOIIEHMN Bpadell K auiam, 00bsABUBIINM
ronofioBKy)*. B 1o >xe BpeMsi Bpad 00s13aH peaHMMUPOBATh MALMEHTA, JaXKe IIPOTUB €0
BOJIM, €C/IV YeI0BEK, 0ObSBUBIINIL TOJIOJOBKY, 3alIpelljaeT IPOBOAUTD 110 IIOBOAY cebs
peaHMMalMOHHbIe MEPOIIPUATHSL, HO BIIAJI B COCTOSIHVIE KOMBI U YMUPAET.

VIMeeTcst psl MEeKIAYHAPOJHBIX IPABOBBIX aKTOB, HEIIOCPEACTBEHHO OIMCBIBAIOIINX
IelICTBUS Bpayell B CTy4yasiX 0TKa3a OT MMLIM OCY)K/IeHHBIX M MHBIX /ULl PekoMeHparys
Komurera Munncrpos Cosera EBpornpl Ne R(98)7 B OTHOIIEHMN STUYECKUX M OPTaHM-
3aIMOHHBIX ACIIEKTOB 3[JPABOOXPaHeHNs B TIOpbMe®, [lexmapaiys BceMupHoil MeguiH-
CKoIl1 accaMbyien 06 OTHOLIEHNUM Bpadell K JMIjaM, OObABMUBIINM TONONOBKY, IIPUHATAS
Ha Manbre B 1991 r.%, a panee PekomeHanmu 110 MO3ULUK Bpadeli OTHOCUTENBHO IIbl-
TOK, HaKa3aHMIl U IPYTUX MydeHMil, @ TAK)Ke HETYMaHHOTO M/IV YHUSUTE/IbHOTO JIeUeHNs
B CBSI3M C apeCcTOM WJIU COfiep>KaHueM B MecTax 3akmiodeHus (Tokmiickas gexmapariys,
npunsATas 29-it BcemupHoit MeguumHcKoii accambreeit B oktsa6pe 1975 1.)7 comepykar
ClIefyIole IPYHIMIIBL, JIeKalll)ie B OCHOBE [EICTBUII Bpaydell TPy OCYILeCTBICHUN TO-
JIOTOBKY OCY)X/JeHHBIX:

— Bpa4 00s13aH CTy)XIUTh YeJIOBEYECTBY, COXPaHsA M BOCCTAHABIMBAs (PU3NIECKOe
VI IICKXIYEeCKOe 3[J0POBbe JII0fIeit, 00/1erdaTh CTpa/jaHus MAI[IeHTOB He3aBUCUMO
OT VX INYHBIX Ka4eCTB U MposiBIeHnit (mpeam6ya TOKMIICKOI leKIaparyn);

* WMA Declaration of Malta on Hunger Strikers. 1991. [lara o6pamenns 15 masi, 2020. https://www.
wma.net/policies-post/wma-declaration-of-malta-on-hunger-strikers.

> Recommandation R(98)7 relative aux aspects éthiques et organisationnels des soins de santé
en milieu pénitentiaire. 1998. Jlara o6pamenus 15 masg, 2020 mas. https://www.coe.int/t/dg3/health/
recommendations_fr.asp.

¢ WMA Declaration of Malta on Hunger Strikers. 1991. Jlata o6pautenus 15 mast, 2020. https://www.
wma.net/policies-post/wma-declaration-of-malta-on-hunger-strikers.

7 WMA Declaration of Tokyo — guidelines for physicians concerning torture and other cruel,
inhuman or degrading treatment or punishment in relation to detention and imprisonment. 1975. [lata
obpamenus 15 mas, 2020. https://www.wma.net/policies-post/wma-declaration-of-tokyo-guidelines-for-
physicians-concerning-torture-and-other-cruel-inhuman-or-degrading-treatment-or-punishment-in-
relation-to-detention-and-imprisonment.
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— Bpau He MOXKET IPefJOCTAB/IATh IOMeIeHNe, IHCTPYMEHTBI, IIperaparsl WIn
CBOM 3HAHUS C 1I€/IbI0 MCIIOTIb30BAHMS VX JJIS IIBITOK U APYTUX GOPM >KeCTOKO-
ro, 6ecyesI0BEYHOTO WM YHU3UTEIBHOTO O0palleHNs, paBHO KaK U /I OC/Ia-
O71eHus conpoTuBIeHNs >KepTBbI (CT. 2 TOKUIICKO HeKIapamyn);

— KOT/]a 3aK/TIOYeHHBIN OTKA3bIBAETCSA OT IpyMeMa NN 1 CIIOCO6eH, 10 MHEHIIO
Bpaya, MOATBEP)XJeHHOMY KaK MUHMMYM ellle OffHIM He3aBUCUMbIM BpPadoM,
30paBO M PAIVIOHA/NLHO CYAUTb O IOCIEACTBMAX CBOETO peIleHMsA, Bpad He
MO>XKeT IIOJBEPTHYTb €r0 HaCU/IbCTBEHHOMY UCKYCCTBEHHOMY IIUTaHUIO. Bpay
00BACHAET 3aK/II0YEHHOMY BO3MOYKHBIE IIOCTIEICTBIUA OTKa3a OT IIpyeMa MUIII
(ct. 5 ToxuItCKOI IeKIapamun).

JIuna, oOBABUBIINE TONONOBKY, HO/DKHBI IIOTYYUTb OOBEKTUBHOE OOBSICHEHUE
BPEIHBIX IIOC/IEACTBIUI CBOVX EICTBUI /s GU3UIECKOTO 3[[0POBbsi, YTOOBI Y HUX ObLIO
IMOHMMAHME OMACHOCTY JJIMTENIBHON TOIOLOBKIA.

O1jeHKa COCTOSIHMS 3J0POBbS TMIA, OOBSIBUBILETO TONOLOBKY, IIPOBOANUTCS TONBKO
C BBIPQXEHHOT'O €T0 COIVIAcHs, 3a VICK/TIOUEHMEM CUTYaLnii, KOTja TaKoe JIMIO CTpajjaeT
OT Cepbe3HBIX IICUXUYECKMX PACCTPOVICTB, TPEOYIOUINX MepeBOfia B IICUXMATPUYUECKYIO
CIy>x0y.

Ecny, o MHeHuUIo Bpaya, COCTOsIHYE JINIA, 00BSBUBIIETO TOTIOOBKY, CYLeCTBEHHO
YXYALIAeTCsI, OH COOOIIAeT O HTaHHOM OOCTOSTEeNIbCTBE U MPeNIPUHMMAET JIEVICTBUA 110
3aKOHOJATe/IbCTBY CTPAHBI ¥ MPO(ECCHOHATPHBIM CTaHLAPTaM.

Bpaun oleHMBAIOT YyMCTBEHHbIE CIIOCOOHOCTM JIMIIA, JIVIIEHHOro cBoOoxbl. ITpu
3TOM HeOOXOUMO YOeNUTHCs, YTO Y /UL, HAMEPEHHOTO TOI0AATh, OTCYTCTBYIOT Hapy-
IIEHNUs TICUXUYECKON IeSITeIbHOCTY, KOTOPbIe MOTYT CePbe3HO HMOfJOPBATh €r0 CIOCO0-
HOCTb IIPMHUMATD PeIeHNMsI O COCTOSIHUM 340POBbs. JIUII ¢ cepbe3HBIMM HapyIIEeHNSIMU
ICUXMYECKUX CIIOCOOHOCTEN HelMb3sl CYMTAThb yYaCTHUKaMMU rojaofoBku. Heobxomymo
JIEYUTDh UX MCUXMYECKVE PAacCTPOJICTBA, @ He O3BOMATh VM Y4aCTBOBATb B IOMTOLOBKE
C PUCKOM JIJIS1 370pOBbs. B 9TOM ciTydae, moguepKHeM, JaHHbIe KPYMMUHOIOTMYECKUX UC-
C/IeOBaHMII CBUIETENIbCTBYIOT O Ha/IVYMY Y 3HAUUTENIBHON YacTU OCY)K[EHHBIX (pedb
UJET O MOYTU IIATON YaCTU OCYKEHHBIX, odunnanpHele gauusle ¢ 2005 mo 2012 . Ko-
ne6morcs ot 14,5 1o 18,2 % ot 06111ero KoayecTBa OCY>KIeHHBIX K TMLIEHIIO0 CBOOO/BI)
ICUXMYECKUX OTKIOHEHMII, He MCK/IIOYAIOLINX BMEHAEeMOCTH, @ 3Ha4NT, B Cly4ae OTKasa
UX OT IVIY HeOOXOVIMO elICTBOBATh cornacHo pekomenpanym (Kymakos 2014).

BrigBuHyTOE 3apaHee TpeGoBaHue 06 OTKa3e OT JiedeHMs COOMIONAETCs, eCI OHO
oTpakaeT JOOPOBOIbHOE ITOXKeTTaHNMe JINITA, BBICKa3aHHOE Ha MOMEHT HaXOXKIEH B CO-
3HAHUML.

B ycnoBusx 3akmodeHus HeOOXOMMO YIUTBIBATh BEPOATHOCTD TOTO, YTO TpeboBa-
HYIS, BBIIBUTAeMble 3apaHee, MOTYT ObITb Pe3y/IbTaTOM IPUHY>KAEHNA IPYTMMU 3aKIII0-
4yeHHbIMU. Ec/in y Bpaueit ecTb cepbe3Hble COMHEHNS O HAMEPEHVSIX IIPOTECTYIOLIET0, TO
K JIIOObIM TpeOOBaHMAM HEOOXOAMMO OTHOCUTLCS C OO/IBIION OCTOPOXKHOCTBIO.

Ecnmu cBupeTeNnbCTBa, MOATBEPXKAIOLIVE HAa/MN4/e paHee BbICKa3aHHBIX ITOXKeTTaHUI
OOBABYUBIIETO TOMONOBKY /NI, OTCYTCTBYIOT, Bpaull 0e3 IIOCTOPOHHEIO BMeIIaTe/Ib-
CTBa IPUHYMAIOT PellleH)e 0 HeOOXOAMMOCTY IIPEROCTABICHSI IUTaHUS TOTIOAI0IEeMY
(Jlextmetc, ITonut 2014, 36-37).

VlckyccTBeHHOe NUTaHue TOIMYCTUMO C TOYKY 3PEHNUs 9TUYECKUX HOPM, eci 00b-
sBMBIIEE TOTOJOBKY JIMIIO COIVIALIIACTCS Ha 9TO, OYAYYU B HEeCIIOCOOHOM COCTOSHMN.
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Takoe nuTaHue NprEMIEMO, €CIV HefleeCIIOCOOHBIE /NI He BBIABUTAIN JOOPOBOIbHBIX
IpefBapUTeIbHBIX TpeboBaHMIT 06 OTKa3e OT MCKYCCTBEHHOTO MUTaHMs. B 60/mbIINH-
CTBe C/Iy4YaeB [10/1araeM BO3MOYKHBIM OCYILeCTB/ISAT JaHHbIN BIUJ] IUTAHVS C YYETOM OT-
CYTCTBYS OOPOBOIBHBIX TPeOOBAHNIL, 3apaHee 3asB/IEHHBIX OCY>KIE€HHBIMIL.

[IpuHynnTeNbHOE MUTAHVE HENPUEM/IEMO C TOYKY 3PEHNUs] ITUYECKMX HOPM HU
Ipy Kakux oOcTosATenbCcTBax. JJaxke eciy mpecieyloTcs 6rarue HaMepeHus, UTaHMLe,
COIPOBOX/IAOIEeCs] YITPO3aMI, IPUHYKAEHNEM U TIPYMEHEHNEM CUIIBL VTN UCIIOIb30-
BaHUEM CPefiCTB (PU3NIECKOTO CAEeP>KMBAHNSA, ABSETCS POPMOTE OeCUeIOBEYHOTO MK
YHIDKAIOI[Er0 JOCTOMHCTBO oOpamteHnst. HegomycTumMo npuHyauTeIbHOE MUTAHUE 3a-
K/TIOUEHHBIX C Le/IbI0 3aIIyTaTh WM 3aCTaBUTD APYTUX 0O'bABMUBIINX FONOLOBKY JIUIL IIpe-
KPaTUTh IPOTECT.

C y4eToM aHa/IM3a COfiep>KaHMsI MeXX/YHAPOSHbIX IIPAaBOBBIX aKTOB U 3apy0eXXHOro
OIIBITA CYMTAEM BO3MOYKHBIM MCIIONIb30BATh TEPMIH «MCKYCCTBEHHOE KOPMIIEHNE», A He
«IIPUHYAUTeIbHOE MUTaHMe». [IpefaraeMelil TepMMUH OyfeT 0003HA4YaTh TaKoe KOPM-
JIeH1e, KOTOPO€e OCYLIECTB/ISETCS C Le/IbI0 MOfieP>KaHsI )KIM3HU OCY>KIEHHBIX, MOXKET
IPUMEHATBCS HOMMMO MX BOJIM, HO 6€3 MCIIO/Ib30BaHMsI IILITOYHBIX METOAOB, YHVDKEHNUS
Y HACVUIVSL.

BakHeuM IPUHIUIIOM IIPY IPYMEHeHNN UCKYCCTBEHHOTO KOPM/ICHMUS SIBJIseT-
Cs1 TO, YTO OCHOBAHMEM DEIIeHNs BBICTYIIAeT MEAMUIMHCKAsE HeOOXOAMMOCTD ¥ MUTAHNUe
OCYIECTBIIACTCS B YC/IOBUAX, COOTBETCTBYIOIMX MEAUIMHCKOMY XapaKTepy IpMHMAMA-
eMBIX Mep.

Kpowme Toro, mpoliiecc IpMHATHUSA pelIeHNs TpedyeT COOTBETCTBMsS YCTAHOB/ICHHOI
poLenype, IpesycMaTpuBaoleil HajIeXaliye Mepbl 6e30I1aCHOCTH, BK/II0Yasi IIPVHSI-
THe He3aBUCYMBIX MEUIIMHCKIX PElIeHNI.

Mexx/ryHapojiHble IPaBOBbIe AKTHI OOPAIAIOT BHUMAHME HAa BO3MOXXHOCTD 0Opaire-
HYS B CyJ], MOHUTOPUHT BCEX aCIIeKTOB BBIIIO/THEHVISI PEIIeHN .

[Ipy npuMeHeHMM METOHOB VMCKYCCTBEHHOTO KOPMJIEHMSI HY)XKHBI CIlel[MaIbHbIe
HaBBIKM, HEOOXOAMMO U36eraTb HeOOOCHOBAHHOTO MPUYMHEHNUSA 6O, @ CUTIOBOE BO3-
JiefiCTBYE JO/DKHO OBITh MUHVMA/IbHBIM. YiIiep6, HAHOCUMBIIT PU3MIECKOIT 1{eTIOCTHOCTI
NnIa, 0O'bABUBIIETO TOMOJOBKY, IIPK MOJOOHOM BIie KOPMJICHUS JO/DKEH OBITh MUHM-
MaJIbHBIM.

VckyccTBEeHHOe KOPMJIEHME OCYIIeCTBIIACTCS C ONpeie/IeHHBIMIU CPeficTBaMM, KaK
9TO MPERYCMOTPEHO OOIMMI IIPABUIAMM O MEIUIIMHCKOM OOCTY)KMBAHWUM, ¥ HUKOTZA
He JIO/DKHO NIPUYMHATD Bpefia WIN YHIDKeHNs 3akmodenHoMy (Crangapt EBporneiickoro
KomuTeTa 1o npenynpexaennio nbiTok (EKIIIT) o MeguumHCKOM 00CTy)KMBAHNY B Me-
CTax MMIIeHns cBo6oyb)®.

Psii mocTaHOBIeHMiT EBpPOIENicKoro cyza o rnpaBaM 4e/ioBeKa, Kacaroliyecs: pac-
CMaTpKBaeMoil IpoO/IeMaTHKy, OCHOBAHbI He Ha caMOM (pakTe IPUHYX/IEHNUS K KOpMJIe-
HIUIO, @ Ha 00CTOSATENIbCTBAX, P KOTOPHIX OHO OCYIIECTBISIOCH:

— HaxXOXJieHNe 3aK/TI0UYeHHOrO B HApyYHUKAX;
—  UCIIO/Ib30BaHMe OTKpbIBaTesel pra’s

8 Mennunnckoe o6cnyxuBaHue B Mectax mmuenus co6opst. CPT/Inf(93)12-part. [lata o6paiienus
15 mas, 2020. https://rm.coe.int/16806ce93d.

° Tocranosnenne «Jopan mpotus Pecny6muxn Monposa» (Ciorap v. Republic of Moldova) ot
19.06.2007. Tata o6pautenns 15 mas, 2020. http://www.echr.ru/documents/doc/5632373/5632373 . htm.
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—  OTKas3 OT JIe4eHNs B IEPUO]] TONOfIOBK;
— momelgenue B uzonarop'l.

B ykasaHHBIX pelleHMAX Cy/, IPU3HAJI BIACTU OTBETCTBEHHBIMI 32 HapylLIeHue CT. 3
KoHBeHIMN: IPUHYANTEIPHOE KOPM/IEH)E OCYIIECTBILANOCh 6e3 IMpebsABIeHS M-
IVHCKMX JJOKA3aTelbCTB O €0 HeOOXOAVMOCTH, SIBJISUIOCH IIPOU3BOJIBHBIM U OCYIIECT-
B/ISITOCH C TTOMOIIBIO CPENCTB (BU3NIECKOTO BO3TENCTBUS 1 IPUMEHEHWS CUIbI, PABHO-
3HAYHBIX IBITKAM; CYJl BbICKa3aa HEMPUEMIEMOCTb MeTO/la IPUHYAUTEIbHOTO KOpMIIe-
HUA, IPelycCMaTpUBAIOLIEro MCIOIb30BaHNe HAPYYHUKOB 1 OTKpbIBaTesell [/ pTa, 4To
HIPUYVHIIO 3asIBUTEII0 CEPbE3HYI0 60D,

2.2. IIpasosoe pezynuposanue uHCMumyma npuHyoumenvoHo20 NUmanus
6 3akonooamenvcmee Poccuiickoii Pedepavuu

B Poccum B HacTosAmlee BpeMsA Ha 3aKOHONATENbHOM YPOBHE IPUMEHUTETHHO
K OCY)XI€HHBIM BME€CTO T€PMMHA «MCKYCCTBEHHOE KOPMJIEHME» NPUMEHAETCSA TEPMUH
«IIPUHYIUTEIbHOE IIUTAHME.

ITOT NPpaBOBOJ MHCTUTYT NMPEFYCMOTPEH TONBKO B 4. 4 cT. 101 YromosHo-ucnos-
HUTENBHOrO Kofekca PO or 08.01.1997 Ne 1-O3! (ganee — YVIK P®) u He ymoMsiHyT
B BEIOMCTBEHHBIX HOPMAaTHBHbIX aKTaX — [IpaBuiax BHyTpeHHEro pacnopsagka UCIpa-
BUTENbHBIX yupexpernit (ITpukas Muntocta Poccun ot 16.12.2016 Ne 295), ITpaBuax
BHYTPEHHETO PACHOpsAfKa BOCINUTATENbHBIX KOMTOHMII YTOTOBHO-MCIOMHUTEIBHON CH-
ctemsl (ITpukas Muniocta Poccun ot 06.10.2006 Ne 311), KOHKpe TU3UPYIOIIUX U JleTallb-
HO PacKpbIBAIOLIVX ITOPSA/IOK Y YCIOBNUA VCIIOTHEHNA ¥ OTOBIBAHMA HAKa3aHIA.

Cornacno 4. 4 cr. 101 YVIK PO, ocHOBaHMAMYU IPUHYAUTENbHOTO MUTAHUA SABJIA-
I0TCS OJIHOBPEMEHHO /IBa 00CTOATEIbCTBA: OTKA3 OCYXK/IEHHOTO OT IIpueMa NN U BO3-
HIUKHOBEHME YTPO3BI €r0 KMU3HM, @ YCIOBMEM — HaMM4YME MEAUIIMHCKNUX ITOKA3aHMUI.

B To e Bpems mopo6HOe perynMpoBaHye MHCTUTYTA IPUHYAUTENILHOTO MUTAHUA
OCY>K/IEHHBIX C/IO’KHO Ha3BaTh CUCTEMHBIM, OHO COLIEPKUT PAJ, HELOCTATKOB: OTCYTCTBY-
eT KaKoe-mbo 3HauMMOoe peryaupoBaHye IIPABOBOTO IIOTIOKEHNA OCY>KIAEeHHOTro (0co-
O€HHO ero IpaB); HEACHO, YTO NPEACTABIALT COOO0IT IPUHYAUTETbHOE INTaHIe — KOPM-
JIeHVe OCY>KI€HHOTO IPOAYKTaMy IIMTaHUA TNO0 MEAVIIMHCKYIO IPOLeRyPY, CBA3aHHYIO
C BBEJIEHMEM JIEKaPCTBEHHBIX IIPENApaToOB B €r0 OpTaHM3M; OTCYTCTBYeT yKasaHMe Ha
HeoOXOVIMOCTb U3OJIALNY OCYXK/IEeHHOTO, OTKa3aBILIEerocsA OT IpyeMa INIIY, OT OCTaIb-
HBIX JINII, CONEPKAIVXCS B MICIIPaBUTENbHBIX YIpexXAeHsX (fanee — VY), Takxe B Iie-
JIOM OTCYTCTBYeT perJlaMeHTaIVA IefICTBMIT He TONMbKO mepcoHana /Y (omeparusHOTO
oTjiena, OTAeNna 6e30IIaCHOCTH, BOCIMUTATEIBHOTO OT/e/a, MeAPabOTHIKOB, IICHXO/IOra
VL TIP.), HO M MHBIX JO/DKHOCTHBIX JINII, OPTAaHU3YIOMINX IPUHYANTENbHOE IINTaHMe OCYK-
JIeHHbIX; 3aKOHOJIaTe/IbHO He 3aKperuieHa (hopMa 0TKa3a OCYXK/IEHHOTO OT IIpyeMa IINIIH,
KOTOpas ABIAETCA OCHOBaHMEM K IPUHYAUTENbHOMY IUTAHUIO; U T. II.

B onpenenennoii creneny 3aKOHOATEIbHbIE HEJOCTATKY HUBEINPYIOTCA Ha/IIMeM
cT. 42 ®epepanbHOro 3akoHa or 15.07.1995 Ne 103-®3 «O copepskaHUM HOJ, CTpakel
IIOJI03peBaeMbIX 11 OOBMHAEMBIX B COBEPIICHNI IIPECTYIUIEHNII», B KOTOPOIL OT/ie/IbHbIE

19 TTocranosnenue «HeBmepsxunkuit mpotus Yxpanss (Nevmerzhitsky v. Ukraine) ot 05.04.2005.
Iara obpamenns 15 mas, 2020. https://base.garant.ru/5849313.

1 3gech 1 azee Bce CCHUIKM HA POCCUIICKIE HOPMATBHO-IIPABOBbIE aKThI U CYIeOHYI0 IPAKTUKY
npusogsarcs 1o CIIC «KoncynprantIlmoc». [Tlata obpamenns 11 mas, 2020. http://www.consultant.ru.
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U3 BBILIEYKAa3aHHBIX IPOOIEM B OIIpefie/IeHHO CTelleH) paspelieHbl (HO JaHHasi HopMa
3aKOHa PacpoCTPaHsAeTCs Ha JINL], COflep)KaIMXCs B CTIeICTBEHHBIX M30/sATOpax). Mex-
Iy TeM Hamugye CT. 42 Ha3BaHHOTO 3aKOHA KaK IIPVMepa 3aKOHOJATE/IbHOTO Peryanpo-
BaHMA IPUHYAUTENTbHOTO MUTAHUA JINL, COAEPIKAIINXCA B yUPEeXIEeHUAX YTOTOBHO-MC-
IIOJTHUTE/IbHOM CUCTEMBI, CBU/IETENTBCTBYET O HAJIMYMI HEVICTIONIb30BAHHOTO ITOTEHI[Maa
€T0 peryMpoBaHuA.

3HAYMMOCTD MHCTUTYTA IIPUHYANTEIbHOTO MUTAHNA OCYX/IEHHBIX K JINIIEHNUIO CBO-
60/bI Be/MKa — OH HAIIpaBJ/IeH Ha oOecIieyeHne SKU3HYU OCY>K/IeHHBIX, ABJIAIOLIEIICS OfI-
HUM 13 €CTeCTBEHHBIX HEOTHEM/IEMBIX IIPaB.

C yd4eToM TOro, 4TO OCY)X/IEHHBII, He MMEIOMIMII TSXKEIbIX ICUXMYeCKMX pac-
CTPOJCTB, 0OBIYHO OCYIECTB/IsIET OTKa3 OT MpyeMa INIIN, IOHUMasl ero IOC/IeCTBIUS
JUIsL OpraHM3Ma, OIACHOCTD JyIs caMoro cebs, n. 17 IIpaBuin BHYTpeHHEro pacrnopsijika
VICTIPAaBUTENIbHBIX YIPEX/eHNII OCY>KJIeHHBIM, IIOMVMMO IIPOYeTO, 3aIpeIlaeTcs Ipudn-
HATDb YMBIIJICHHBIN BpeJ] CBOeMY 3[J0POBbIO.

B Koncturynumu PO copeprkarcss KOHKpeTHBIE OTPAaHNYEHN 110 ITIOBOAY IIpaB 4eyo-
BeKa. Bo-IepBbIX, OCylecTB/IeHIe TIpaB ¥ CBOOOJ Ye/loBeKa U TpaXkjaHNHA He JO/DKHO
HapyIIaTh mpasa ¥ cBoOomb! Apyrux nuy (4. 3 ¢T. 17). OrpaHnyeHneM 31ech BbICTYIIAET
cdepa peanusaiuu mpas u cCBOOOA MHBIX MNI[. BO-BTOPBIX, mpaBa i CBOOOMBI YemoBeKa
U TpaKIaHVHA MOTYT OBITh OrpaHMdeHsl defeparTbHbIM 3aKOHOM TOIBKO B TOI Mepe,
B KaKOJl 9TO HEOOXOAMMO B LIeJISIX 3aIUTbl OCHOB KOHCTUTYLMOHHOTO CTPOS, HpaB-
CTBEHHOCTY, 3[0POBbsI, IPaB U 3aKOHHBIX VIHTEPECOB APYIMX Nul, obecreyeHus 060-
POHBI CTpaHbI ¥ 6e30IacHOCTY rocyaapceTsa (4. 3 cT. 55).

[MTocnennss HopMa paKTUIeCKY II03BOJISIET OTPAaHNYNMBATD PasINIHbIe [IPaBa i CBO-
60/1bI Ye/IoBeKa ¥ TpaXK/JaH/Ha Ha YPOBHe (eflepasbHOTO 3aKOHA, €C/IN 9TO He0OX0AMMO
I/ DOCTM KEHMS Ha3BaHHBIX lie/leil. 3aKOHOM [l OCYKXeHHbIX BpicTynaeT YVIK PO,
B 4. 2 cT. 10 XKOTOPOro MpeaycMOTPEHO, YTO MPU UCIIOTHEHN HAKA3AHUIT OCYXKEHHBIM
rapaHTUPYIOTCS IpaBa U CBOOOBI TpakKiaH PO ¢ U3BATUAMYU U OTPaHUYEHMIMMA, YCTa-
HOBJICHHBIMM YTOJIOBHBIM, YTOJIOBHO-UCIIONIHUTEIbHBIM U MHBIM 33aKOHOZATeNbCTBOM
P® (Kamry6a, Cknba 2012).

C menbpio yry4lleHNsA NOopsAAKa MpUMeHeHNA IPUHYAUTETbHOTO IUTAHMUA K OCYXK-
[eHHBIM, OCYLIECTBIIIONM TOTOfOBKY, 11eeCO00pa3HO BBILENUTD ee OIpeereHHble
3TaIbI:

Ilepeuiii sman HaYMHAETCS C COCTABJIEHVSI OCY>K[EHHBIM 3asiB/IeHNs 00 OTKase OT
IpyeMa MUY UM BBIABIEHUA COTPYAHUKaMU VY yrposbl ero KU3HM U IPOJODKAeTCSA
IO IPMHATHA pellleHN sl Hadya/IbHUKOM YIPeX/IeHIS O IiepeBojie OCYKAEHHOTO B OINHOY-
HYIO KaMepy, YTOObI MCKTIOUUTD OOIeHNe C APYTUMI OCYXX/eHHBIMMI, HeTOIIyCTUMOCTD
MIOTTy4eHNUA OT HUX IUINM U T.1I. B Xofie 3TOro 9Tana — IpMHATHUA PelleHns O IepeBofie
OCYX/IEHHOTO B OJMHOYHYIO KaMepy — afgMuHucTpaunu MY nsHavaIpHO HEO0OXOAMMO
YCTQaHOBUTD Ha/IM4/ie OCHOBAHUI IPMMeHEHNA IPUHYANTeNIbHOTO uTanuA. COTpynHuU-
kam MY cremyeT moppo6HO pacKpbITh OCY>KIEHHOMY OTPUIIATe/IbHbI XapaKTep OTKasa
OT IIpyeMa IUINM Aj1A OpPraHM3Ma I BO3MOXKHbIE HeTaTVBHbIE ITOCTIEACTBIA TP OLIeHKe
CTeIleHM eT0 UCIPABeHM OT TaKMX IETICTBMI C LIe/IbI0 CKJIOHEHM K OTKa3y OT UX Ipo-
TOO/KEHMS.

Bmopoii aman HaumHaeTCcA MOC/e NPUHATUA PeIleHMs O IepeBOfe OCYXJEHHOTO
B OT/Ie/IbHOE IIOMelleHNe. B xoze peanmsaiuy 9TOro srana ¢ OCy’>KIeHHbIM Lienecoobpas-
HO NPOBOANUTD KOMIUIEKC MEAUITMHCKIX, BOCIIMTATEIbHBIX U MHBIX Mep. [locne mpuHATHA
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pelleHns O IepeBofie OCYXX/IEHHOTO B OTZENIbHOE IIOMellleH)e B Te4eHMe CYTOK JTO/DKeH
OBITh M3BellleH IIPOKYPOP IO HAfI30py 3a cobmoieHneM 3akoHOB B VY. COTpyAHMK IIPOKY-
paTypHBI IPOBOANT IPOBEPKY, IO pe3y/IbTaTaM KOTOPOJ IPMHUMAET pelleHne o (He-)o60-
CHOBaHHOCTM OTKa3a OCY>K[,eHHOT0 OT IIpyieMa INIY, O YeM M3BelllaeT HadaabHuKa J1Y.

Tpemuii aman cOCTOUT B IPUMEHEHNM) IPUHYAUTEILHOTO KOpM/IEeHNUA. ITO OCy-
LIECTBIAETCA 110 PEIIEHNI0 MEAMIINTHCKIX paéoTHI/IKOB B CjIy4da€ HaCTYIVICHUA HCO6XO-
AVIMBIX YCTIOBWII (Hamm4msa MeUIMHCKMX NOKa3aHMit) TPV HAXOXK/IEHNY OCY>KI€HHOTO,
06'I)HBI/IBHI€I‘O TO/I0AOBKY, B OTAEIbPHOM IIOMEIIEHNN C IIPM3HAHNEM €ro He]?[CTBMf/[ HE-
000CHOBaHHBIMIL

Yemeepmuiii 3man 3aK/I04aeTCA B peanusaluy KOMIUIEKCA CIEYIOIUX Mep, Ipu-
MEHAEMBIX K OCY>KIeHHOMY IIOC/Ie TIPOBefieHNsI IPUHYANTENbHOTO KOPM/IEHN, YCTpa-
HEHMA YI'PO3bI J)KM3HN U HACTYIVICHNA BO3MOXXHOCTH €T0 O6paTHOFO IepeBoja B OTpAQN:

— BOCIMNTATe/bHBIX, CBA3AHHBIX C IIPOBeeHIeM IPOoPUIAKTIYeCKIX Oeces 1 1Ip.;

— OHIepaTMBHO-PEXVMHBIX, COCTOAIIMX B YCUIEHUM HAI30PHBIX, OOBICKOBBIX
VI MHBIX JIEVICTBUI K STOMY OCY>XI,€HHOMY;

— (MHAHCOBBIX, KACAIOLVXCA B3BICKAHNSA PA3IMYHBIX PACXOHOB C OCY>KIEHHOTO
3a ero HellpaBOMEPHBbIE JIEJICTBYA, CBA3aHHbIE C OTKA30M OT IIpJeMa I

—  MEJUUMHCKUX, 3aKTI0YaI0IIXCA B YCUIEHHOM KOHTPOJIE 32 COCTOSIHMEM 3J10-
POBbBA OCY>KAEHHOTO;

—  IICUXOJIOTMYEeCKNUX, COCTOAIIMX B IIOCTAHOBKE OCY>KJ€HHOTO Ha OCOOBIl KOH-
TPOJIb C TOYKM 3PEHMA €TI0 IICUXOTOTMYECKOTO COCTOAHMA.

B coBpeMeHHOM BIie TPUHYAUTEIbHOE IATAHUE OCYXK/JEHHBIX K JINIIEHNIO CBOOO/BI
OCYIIeCTB/IAETCS HA OCHOBAaHUY TIPOBEMIEHVISI UMM TOIOfIOBKY, KOTOpast pas3fe/sieTcs: Ha
JeThIpe 3Tama (MPUHATIE PelleHNs O TepeBOJie OCY>KAEHHOTO B OT/e/IbHOE IIOMelleHIIe;
IpOBefieHNe OCHOBHBIX IIPOBEPOYHBIX AEIICTBUIL; IPUHYAUTEIbHOe KOPMIEHME OCYXK-
JICHHOTO; IIPYHATYE Mep 3a OTKa3 OT IpyeMa IMINU U COBEpIIeHMe VHBIX HapyLIeHMIT),
Ka>KJIBIII 113 KOTOPBIX IMe€eT CBOY I'PAHUIIBI U OIIPefie/IeHHYI0 06/1aCcTh IPAaBOOTHOLIECHMIL.

Y4YacTHUKaMy IPaBOOTHOIIEHNUI, CK/IQ/bIBAIOIINXCA HA 9TaIle OCYIIeCTB/ICHNUs
IPYHYAUTETLHOTO MUTAHKS Ha OCHOBAHVM TOJIOfOBKY OCY>KIAEHHBIX, SABJISIOTCS MHOTHE
JINIIA: OCY>K/ICHHBIE K /IMIIEHNI0 CBOOOMIbI, COTPYAHUKY YTOJIOBHO-VCIIOJTHUTEIBHO CIi-
cTeMmbl (13 OTAeIa 6€30MACHOCTH, OIEPATUBHOTO OT/ENA, BOCIUTATEIBHOTO OT/eNa, Me-
IpabOTHUKY U TIp.), pAOOTHMKM IIPOKYPATYpPbI U IIp.

B T0 ke BpeMs 04eBU/HO, UTO CYIECTBYET 3HAYNTENTbHBIN HENCIIOIb30BAHHBII II0-
TEHIMA/l YIYYIIEHUS PeryIMpOBaHMsl IPUHYAUTETbHOTO MUTAHNUS OCYXKICHHBIX K JIM-
meHio cBobozbr B Poccun.

2.3. 3apy6esxcnviii onvim peanu3auuy NPUHyOUmMenbHO20 NUMAHUS

VIHTepecHOI npefcTaBAeTCAa NPAaKTUKaA IPUHYAUTENIbHOIO MUTAHUA OCY>KIEHHbBIX
B Vcnmanun. Ha 3akoHofaTeIbHOM YpOBHE IIPABOBO€ PETYIMPOBaHME AHHOTO MHCTU-
TyTa MMeeT HeJOCTaTKM, KOTOpble BOCIONMHAIOTCA MPAaKTUKOl KOHCTUTYIIMOHHOTO cyzia
Vcrianuu, BeipaboTaHHOI 60JIee TPUALIATY JIET Ha3a/.

C y4eToM COBpEMEHHOII HMOIUTUYECKOI, IIPaBOBOIl OOCTAHOBKM 1 OOIIeCTBEHHBIX
HAaCTPOEHMI B MCIIAHCKOJ IOPUAMYECKON JINTEepaType BBICKA3bIBAETCA MHEHME O BO3-
MO>XHOM VHOM MCXOJ€ fieia B C/Ty4ae HOBOTO obparieHus B cyp (Garcia-Guerrero 2013).
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Cnyyanu oTkasa oT npuema numy B Vicnanun He eguHnyHbl. Hanpumep, B 2006 r.
TOJIOZIOBKY OO'BABIA OBIBIINIT WIeH TeppopucTudeckoit opranusanym 9TA Xoce Yaoc,
BBICTYIIABIINII IIPOTUB BO30Y)X/JEHNA B OTHOIIEHNN HErO0 HOBBIX YTOJNOBHBIX /IeT; OH
TOOPOBOIBHO OTKA3bIBAJICsA OT mpuema muiu B Tedenume 90 gueit (Ordaz 2007, 8-15).
B 2018 r. 0 romomoBKe 3asIBUIN HaXO[AIIMECs MTOJ, CTPaXKeil [0 OOBMHEHMIO B IIOLCTPe-
KaTelbCTBe K MATEXY KaTanoHck1e nonutuky Xopxe Candec, Xopxe Typynb, Xoce Pynb
u XoakuH QopH, NpMHUMaBIINe aKTUBHOE YJ4acTe B IOATOTOBKe pedepergyma 2017 .
o Bompocy HedaBucuMmocTu Karamonunu. CBoMMM eiiCTBUAMU OHU CTPEMMUINCH OBbI-
CUTb MEXJIYHapOIHYIO OCBEJOM/IEHHOCTb O HeCIpaBedaMBOCTU Vcmanum u morpebo-
BaTb 0T KoHCTUTYMOHHOTO cyfa VIcmaHuy OTBETUTD HAa MX XOAATaiCTBa, YTOOBI BIIO-
cnepncTBuy 06patuThes B EBpormeiickmit cyy mo mpapam denoBeka. VX romomoBka mpo-
morkanach 20 gHeir'2.

ITogo6HBIe TpUMepBI OTKA3a OT IpyeMa MV JINILI, HAXOAALIMXCSA B MeCTax IPYHY-
[UTEIBHOTO COflePXKaHNUs, TPeOYIOT TeOPeTUKO-IIPAaBOBOr0 000CHOBAHMSA AEICTBUIL UC-
MaHCKMX TOCY/JapCTBEHHBIX OPTaHOB, HAIIPAB/ICHHBIX Ha IPUHYAUTENIbHOE NUTAHME IaH-
HBIX JINII, HOCKOJIBKY /IO CUX ITOP KaKOTO-1100 CIIel[aIbHOTO aKTa 110 9TOMY BOIIPOCY He
U3/IaHO U B PACHOPSKEHUM CIELaIICTOB eCTh JINIIb OOIIVe MOMTOXKEeHN MCIaHCKOTO
3aKOHOJJaTe/IbCTBA B IICHUTEHIVIAPHOII cepe.

Bo-nepspix, 4. 4 cT. 3 Opranmyeckoro sakoHa oT 26.09.1979 Ne 1/1979 «OcHoBbI
[EHUTEHIMAPHBIX YYPEXIAEHUIT»'? 006s3bIBaeT aIMUHUCTPALVIO IEHUTEHIIMAPHOTO VY-
pexaeHNns obecrnednBaTb >KM3Hb, HEIMPUMKOCHOBEHHOCTb M 3/I0POBbE 3aK/TIOYEHHBIX,
. «b» 4. 1 cT. 45 3aKkpervisgeT IpUMEHEHNEe CPEeACTB IPUHYXK/eHNs NTeHUTEHLINAPHOII
a]MMHUCTpAIMeN U TIepedncIseT CIydan UX IpYMeHeHNs, B TOM 4MciIe BO n3bexaHune
HOBPEXJeHMsI 3aKTI0UeHHBIMI CaMIUX Ce0sl, APYTUX JIIofielt VIV Belllell.

Bo-BTOpBIX, B CT. 210 «O06s3aTenbHOe IedeHre B HEOTTIOXKHBIX CTydasx» Kopormes-
ckoro pexpera ot 09.02.1996 Ne 190/1996, yrBepausiuero [leHnTeHIMapHblil pernamenT'?,
IpefycMaTpUBaeTCs IPOBefleHNe MEIVMKO-CAaHUTaPHOI TOMOIY C OCO3HAHHOTO COITAcKsA
3aK/II0YEHHOrO (4. 1); B C/Iy4asx, KOIfja CylleCTByeT HeMIHyeMasl OIIaCHOCTD JKI3HM ITa-
IVIeHTa, JIeYeHre MOXKeT OBITh IPOBEJEHO MPOTUB BOJM JINIIA, @ B CIyYasAx, KOTja Tpe-
OyeTcst CIIacTy >KM3Hb IAIVIEHTa, MEAMUIIHCKOE BMELIATe/IbCTBO MOXKET OCYILeCTB/IATHCS
u 6e3 momy4eHns paspenreHns: cysa (o HeiicTBUAX cyA MHGOPMUpPYeTCcs MO3IHee).

B nmepuop nposefeHN s TONOJOBKY YCTIOBUA COIEP>KaHMs OCYXIEHHOTO He M3MeH:A-
I0TCS, OH BBINOTHAET BCe MpebAB/IAeMble TPeOOBaHNA, YYaCTBYeT B Pa3IMYHbIX MepO-
OpUATUAX, BMECTe CO BCEMM IIOCEIaeT CTO/IOBYIO (T.e. He M3OIMPYeTCs OT OCTAIbHOI
MAacChl COTepKAIIMXCA NI, KaK B Poccum). AGMUHUCTpANyA MCTIAHCKUX MeHUTEHIIN-
apHBIX YYpeXIEHUIl OCYIIecTB/IsAeT KOHTPO/b 3a COCTOSHNEM 3I0POBbs IOMOJA0IIETO
ITyTeM M3MEPEHNs JaBIeHNsA M aHa/IM3a KPOBYU KaXK/ble [IBa THA, a B C/Tydae yITPO3bl XKI3-
HJI TO/IOfIAIOIero 00OpaljaeTcs B Cyf I10 HAfI30Py 3a IeHNTEHIMAPHBIMU YIPEKICHUAMIL.

12 Sanchez y Turull comunican a prisiones que inician una huelga de hambre indefinida. 2018. [lara
obpamenns 15 mas, 2020. https://www.elconfidencial.com/espana/cataluna/2018-12-01/sanchez-turull-
huelga-de-hambre_1680022; Angels Pifiol Rull y Forn se unen a la huelga de hambre ante la “injusticia”
del Tribunal Constitucional. 2018. [Tata obpamenns 15 mas, 2020. https://elpais.com/ccaa/2018/12/03/
catalunya/1543857246_047154.html.

13 General Penitenciaria. 1979. [lara obpawennst 15 mas, 2020. http://www.boe.es/buscar/act.
php?id=BOE-A-1979-23708.

14 Reglamento Penitenciario. 1996. Jlara o6pamerns 15 mas, 2020. http://www.boe.es/buscar/act.
php?id=BOE-A-1996-3307.
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[TocnenHmit oTHaeT pacnopsbKeHye 06 OpraHM3aluy IPUHYAUTENLHOTO IINTAHNA U CIIO-
cobe BBefeHIs NI, OCHOBBIBAsICh HA PEKOMEH/JALIMAX 13 MEAVLIMHCKOTO 3aK/TI0UeHNS
(ITyTeM IOCTaHOBKM HAa30TaCTPaTbHOTO 30H/a MO0 MAPEHTEPANIbHO, T. €. BHYTPUBEHHO,
MUHYS XKe/TyI0YHO-KUIICYHBI TPAKT).

Ha Bompoc 0 cooTBeTCTBMM ITpaBaM delToBeKa IOIOKEHMII HAIlIOHA/IbHOTO 3aKO-
HOJJaTENbCTBA U NMPAKTUKM NPUHYAUTENILHOTO IIUTAaHUA JINIL, HAXOAAIMXCA B 3aK/II04e-
Huu, pan orseT Ilnenym Koncruryumonnoro cyma Vicnanuu B cBoeM IlocTanoBnennn
ot 27.06.1990 Ne 120 «Anesaumus 1o npoueaype ammnapo 443/1990. O6xanosanue Ilo-
CTaHOBJIEHNA BTOPOTo oThenenus IIposuanyuanbaoro cyga Magpupa, OTMEHAIOIETO pe-
meHue Cyzia 1o HaiI30py 3a MeHUTEHIMapHbIMK YIpexxgeHmamMu Ne 2 Mazgpupa 11o amnen-
JIALMOHHOM )Kao6e 0 MeAMIIMHCKON TOMOIIY 3aK/TIOYeHHBIM, O0bABUBILIM TOMTOLOBKY.
IIpenmonaraemoe HapylleH/€e OCHOBHBIX IIpaB, cofiepKamuxca B cT. 1.1, 9.2, 10.1, 15,
16.1,17.1, 18.1 u 25.2 Koncruryuuu Vicnanun. Oco6sie mueHms1» >, TloBoom k obparie-
HI0 B KOHCTUTYIVOHHBI CyJ, HOCTYX1n (HaKThl TOTIOOBKM YIEHOB KpaiiHeil 1eBoil
pagukanbHoU Ipymmnel maTpuoTtdeckoro aHTndammcrckoro Conporusnenns Ilepsoro
okTsa6ps (Grupos de Resistencia Antifascista Primero de Octubre, GRAPO), comepxa-
IMXCA B IEHUTEHLUMAPHBIX YIPEXKJEHMAX 33 COBEpLIEHME TEPPOPUCTUIECKUX AKTOB
U TOXMIIeHMe JIIofiell. YYacTHUKM TOJIOfOBKU TPeOOBaM, YTOObI X pasMeCTUIN B OfI-
HOM IIEHUTEHIIAPHOM YYPEXJEHNN.

IlenuTeHnMapHasA afIMMHUCTPALINA, BBIIOHASA pellleHne Cyby 110 Ha30Py 3a Ie-
HUTEHLIMAPHBIMU YIpeXIeHUAMU B TpoBUHIMY Copus, B CTydae BOSHUKHOBEHNA YTPO-
3bI )KM3HU JTI0OOT0 YYaCTHUKA TOJIOOBKY 110 YCMOTPEHMIO Bpada OKa3bIBajla HeOOXOMM-
MYI0 MEJUIIMHCKYIO IIOMOILIb JlaXKe MPOTUB MX BOJM, T.€. OCYILECTB/IANA IPUHYIUTE/b-
Hoe nurtanue. IIpy nocrymienun ocyx/ieHHbIX B [IeHNTeHIMapHbI LeHTp «Magpup-2»
aIMMHUCTpaLuA yupexxpenns obparmnack B Cyj 10 Haf30py 3a MCIPABUTENTbHBIMU
yapexzenuamu Ne 2 Mazpupa ¢ mpocb60ii JaTb pacrnopsbkeHme 06 OCyIIeCTBIeHNN UX
NPUHYAUTENbHOTO MUTAaHNUA BBUIY 36-JHEBHON TONOIOBKM Y TSXKETIOTO COCTOSTHUA 3710~
poBbs. Cyn ykasan Ha HeOOXOAMMOCTb MHGOPMMUPOBAHMS IIPOTECTYIOLUX O KIMHUYe-
CKOJ1 CUTYaI[uy, B KOTOPOY OHV HaXOfATCA, Ha JOOPOBONBLHOCTD IIpeJIaraeMoro yeve-
HIISI, HEOIIYCTYMOCTD IPUMEHeHMsI K HUM (pU3NYeCcKOil CUJIBL, TaK KaK 9TO HapyllaeT
TOCTOMHCTBO 4Y€/IOBEKA; pPa3peIlanoch AUIIb B3ATh aHa/IN3 KPOBU, €CIM Bpaul COYTYT
3TO HEOOXOMMMBIM.

Pemenne 6p110 06>ka/I0BaHO IPOKYPATypOil ¥ OTMEHEHO BBIIIECTOAIIe)l MHCTaH-
nueit — IpoBuMHIMANbHBIM CyJ oM Mazipyzia, yKasaBIIMM, YTO OKa3aHMe MESVIMHCKON
HIOMOLIIY ABJIAETCA He TOMBKO IPABOM, HO M 00A3aHHOCTDIO IEHNTEHIMAPHON aIMIHM-
CTpalny, 1 eCIM XKUSHAM 0ObSABMBIINX TOJIOJOBKY OCYXX/IEHHBIX YTPOXKaeT ONAcHOCTD
Y 9TO OTPa’KEHO B MEAMILIMHCKOM 3aK/II0OYeHNM, IeHNTeHIIMapHasA aMIHICTPALs 00s-
3aHa OCYIIeCTB/IATh MIPUHYAUTEIbHOE MUTaHIe CIOCOOO0M, YKa3aHHBIM Cyfbeil. 3armpe-
I[A/IOCh OCYIIECTB/IATh MMTaHMe Yepe3 POT, II0Ka OCYXK/IEHHBIN ObUI B COCTOSAHUM NIPH-
HYIMATb CBOOOJIHBIE 11 OCO3HAHHBIE PellIeHS.

15 Pleno. Sentencia 120/1990, de 27 de junio. Recurso de amparo 443/1990. Contra Auto de la Seccion
Segunda de la Audiencia Provincial de Madrid, resolutorio de recurso de apelacion contra providencia del
Juzgado de Vigilancia Penitenciaria nim. 2 de Madrid, sobre asistencia médica a reclusos en huelga de
hambre. Supuesta vulneracién de los derechos fundamentales contenidos en los articulos 1.1, 9.2, 10.1, 15,
16.1, 17.1, 18.1 y 25.2 C.E. Votos particulares. 1990. [Tata obpamienns 20 masi, 2020. https://www.boe.es/
buscar/doc.php?id=BOE-T-1990-18314.
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VIMeHHO Ha nTpuBefieHHOe pellleHNe B KOHCTUTYLMOHHDIN cyf VIcnmaHuy ¥ mocTynum-
n1a anoba ot ydactHukos rpynnsl GRAPO (3T0it cyfe6HOI MHCTaHIMM, TOMUMO IPO-
4€ro, MOAICYSHBI [ie/la B IOPAJKE MPOLEAYyPhl aMIIapo, KOTOpas «IIPefOCTaBIAeT Ipax-
JAHVMHY [IPaBO B Ka4eCTBE CTOPOHBI BCTYIIATh B IIPaBOBOI CIIOp C TOCYyJapCTBOM U €0
OpraHaMI, JaXKe C CaMJM 3aKOHOJIaTe/IeM, TeM CaMbIM COMIE/ICTBYS MHTEIpaLlVy IPasK/IaH
B IIpoliecce yIpaB/IeHNs roCyAapcTBoM 1 obmectBom» (Illamkosa 2017, 53), m03BOIssA
OTCTaMBaTh CBOM IIpaBa M CBOOODI). 3asSBUTENN TOCIUTANM, YTO IPUHYIUTENTBHOE IIV-
TaHUe MOCATaeT Ha MX KOHCTUTYLMOHHBIE IIpaBa, CPefiy HUX IIPaBO Ha KMU3Hb, (usude-
CKYI0 U MOPaJIbHYI0 HEIIPUKOCHOBEHHOCTD (cT. 15)'6, upeonornueckas cso6opa (ct. 16)
" JIp., a VicmaHus HapyluaeT MoIo>KeHns MexXyHapoJHOrO aKTa O IPpaXKJAaHCKUX U I10-
NTUYeCKUX npaBax oT 1966 .17, KoHBeHI[UM IPOTUB MBITOK U APYIUX )KECTOKUX, Oec-
4eIOBEYHBIX W/IM YHIDKAKOLIVX JOCTOMHCTBO BUI0B obpaitenus or 1984 r.'® u EBpomneit-
CKOJI KOHBEHIUY O 3alll)Te IIPaB YelloBeKa ¥ OCHOBHBIX cBo6of oT 1950 .l

Paccmotpes xano6y sasBureneit, KoHCTUTYUVMOHHBI cyp VIcIiaHuy IpuILeN K Clie-
AYIOLIVIM OCHOBHBIM BBIBOJJAM.

Bo-nepBbIx, cornmacHo 4. 2 cT. 25 Koncturynun Vicnauumu, B nepuop TIOPEMHOTO 3a-
KJIIOYEHV OCY>KIEHHBIN IOIb3YeTCSI OCHOBHBIMM IIPaBaMM, 3a MICK/IIOUYEHVEM TeEX, YTO
MOTYT OBITb OTPaHIYeHBbI CYA€OHBIM IIPUTOBOPOM, COflep)KaH/eM HaKa3aHus U IeHUTeH-
LMIAPHBIM 3aKOHOM.

Bo-BTOpBIX, IPaBO Ha JKM3Hb AB/SETCS BBICIIEN 1IeHHOCTHI0. Ero obecrevueHne He
OrpaHMYMBAETCSI BOSMOYKHOCTBIO YeIOBeKa IOTYYMUTh 3aIUTy CBOETO IpaBa OT JMI0OBIX
IEICTBUI TOCY/IapCTBEHHBIX OPraHOB, IIO3TOMY Ha 3TM K€ TOCYJAPCTBEHHbIE OpPTraHbl
BO3/IaraloTCs MIOJTHOMOYMS NPYHMMATh HeOOXOMMble MephI 3alUThI IPaBa Ha YKU3Hb.
PerireHne 0 caMOCTOATENTBHOM JTUILEHNN CeOs1 KU3HY WU IPUHATUU CMEPTHU HE OXBATbI-
BAIOTCS IIPABOM Ha >KM3Hb, a IPEACTAB/AT cBOOOAY mericTBuil muua. [logoOHbIe feii-
CTBISA JIVIIA 3aKOHOM He 3alpelleHbl, HO He SB/IAITCSA CYObeKTUBHBIM IIPAaBOM, IIpei-
ycMoTpeHHbIM KoHcTuTynue, T.e. y IMlia OTCYTCTBYeT IIPaBO HA CMePTb MM IPaBO
pacropsKaTbcsi COOCTBEHHOI XXIU3HDBIO. B 9TOM ciTy4yae meiicTBMs afMUHUCTPALIUA TIe-
HUTEHIIMAPHOTO YYPEXAEHNA 110 IPUHYAUTEIBHOMY IMTAaHNIO HE HAPYIIAIOT KOHCTUTY-
LIIOHHOE IIPABO HA )KM3Hb, 11, HA0OOPOT, OHA He MMeeT KOHCTUTYLMOHHOTO IOTHOMOY NS
BO3JIEPKMBATHCA OT OKa3aHMUA MESULMHCKON ITOMOILM, KOTOpas, B YaCTHOCTH, HaIllpaB-
JleHa Ha obecrieyeHye Ku3HM 110 cT. 15 Koncturynum.

B-Tperbux, obecreunBas BBICIIYIO [IEHHOCTb — IIPaBO Ha >KU3Hb, — MEHUTEHIU-
apHas afMMUHICTPALVIS MOXKeT Ipuberarh ¢ paspelleHns CyAa K IPUHYAUTETbHBIM JIeli-
CTBUAM, HAIpaB/IeHHbIM Ha COXPaHEHUe >KM3HU. DTU JIeMICTBUA He MOTYT pacCMaTpu-
BaTbCs KaK HapylleHre Gpu3ndecKoil 1 MOpabHOI HEIIPUKOCHOBEHHOCTH, a TeM Ooree
IIBITKOI, 0€CYeNOBEYHBIM VTN YHIDKAIOIUM JOCTOMHCTBO BULOM OOpalljeHNs], IOCKOTIb-
Ky IMTaHMe MeXaHWYeCKMM CIOCOOOM uepe3 POT He JJOIYCKAeTCs, TOKA OCY>KIEHHBII

16 Constitucion Espafola. 1978. [lata o6pamenns 20 mas, 2020. https://www.boe.es/buscar/act.
php?id=BOE-A-1978-31229.

17 International Covenant on Civil and Political Rights. 1966. Jata o6pamerus 20 masi, 2020. https://
treaties.un.org/doc/Treaties/1976/03/19760323%2006-17%20AM/Ch_IV_04.pdf.

18 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.
1984. JTata o6pamennsa 20 mas, 2020. https://treaties.un.org/doc/Treaties/1987/06/19870626%2002-38%20
AM/Ch_IV_9p.pdf.

Y Convention for the Protection of Human Rights and Fundamental Freedoms. 1950. [ara
o6parmenus 20 mas, 2020. https://rm.coe.int/1680a2353d.
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B COCTOSIHUM NTPYHMMATDb CBOOOJIHBIE I OCO3HAHHBIE pellleHNs (T.e. JOIYCKAITCS MHbIe
BUJBI IPUHYAUTEILHOTO IINTAHNS, JaXKe eC/IU OCY>KIeHHBII BO3pakaeT IPOTHB HIUX).

HaxoHen, npuHyaUTeNbHOE MUTaHNE HE CYUTACTCSA U HApYIIeHeM KOHCTUTYIIVIOH-
HOJI CBOOOJIBI MJIEO/IOTHM, TaK KaK MeHUTEeHIMapHas afMUHICTPALs PYKOBOCTBOBA-
JIaCh MCKTIOUUTENIBHO 3a00TOJI COXpaHEeHMsI KU3HU U He NpeflpuHIMana Kakux-1mbo
OVICUMIUIVIHAPHDBIX MEP BO3[E/ICTBUA 3a IIPOTECT.

[IBa cynpu M3 gBeHaZLATH BbICKa3aay ocoboe MHeHMe: 0053aHHOCTD IO obecIe-
YEHUIO JXM3HU U 3[JOPOBbA 3aKIIOYEHHDBIX HE MOXKET PacCMaTpPMUBATHCA B Ka4eCTBE OC-
HOBAaHNA BBE[E€HNA NOIOTHUTE/IbHBIX OTPAHNYEHNIT OCHOBHBIX IIPaB 3aK/II0YE€HHBIX; NX
JKU3HDb U 3J0POBbE OXPAHAITCA TaK K€, KaK XXM3HDb U 3[J0pOBbE JINL], HAaXOAAIINXCA Ha
cBOOOJIe; BMECTe C 0TKa30M OT MeJVIIMHCKOTO 0OCTY>KMBaHN s 3aK/II0YEHHBIX IIPeKpalla-
€TCsA U COOTBETCTBYIOLINI JO/T IIEHUTEHLIMAPHON aMUHUCTPALIIL.

3. BeiBofbI

ITpobnema 0TKa3a 3aK/TIOUEHHBIX ¥ OCY>KIAEHHBIX OT IVIIY C/IOKHA ¥ HEOJHO3HAY-
Ha, OHa pacIpocTpaHeHa B Poccun n pyrux rocypmapcrsax. B MexxjyHapofHbIX IIpaBo-
BBIX aKTaX 3aKpeIUIeHbl HEKOTOpble TPeOOBaHN OTHOCUTEIBHO JIVICTBUI paOOTHUKOB
HEeHNTeHIMAPHbIX YIPEXKIeHNil (B OCHOBHOM Pedb MAET O MeIMIIMHCKIX PabOTHNIKAX)
IIpM OTKa3e OCY>K[IEHHbIX OT MUIIM. B MeXIyHapoOgHBIX IIPABOBLIX aKTaX, B 3aKOHOfIA-
TEIIbCTBE PANA 3apyOEKHBIX TOCYAPCTB JOIYCKAeTCA BO3MOXKHOCTD JMICKYCCTBEHHOTO
KOPMJIEHMs OCY>K/JEHHOTO IO PEelLIeHUI0 Bpaya, IOATBEPKIAEHHOMY ellle OTHMM CIIeIu-
A/INCTOM, B CTy4ae Cepbe3HON yIPO3bl )KU3HNU 1 3[0POBBIO YeT0BEeKa, HO HEIOMyCTYMbIM
CUMTaeTCs IpYMEeHeHNe IIPY BBEJIeHUY CKYCCTBEHHOTO IUTaHMs IPUHYX/eHus (yrpos,
HACWIVA, CYJIBI VIN VICTIONIb30BAHMA CPENCTB (QU3NYECKOTO CHAEPKMBAHNA); MTOKOOHbBIE
IPOSIB/ICHNUS ABJIAIOTCA POPMOIT 6eCUeIOBEYHOIO VTN YHIDKAIOIIETO JOCTOMHCTBO 00-
pamenna. Ha Ham B3y, 60/ee KOPpeKTHBIM ¥ OTPasKAIOIIUM yKa3aHHbIE BBIIIE Tpe-
6oBaHNs, AB/AETCA YIOTPeO/IAEMBINl B MEX/IyHAPOIHBIX IIPAaBOBBIX aKTaX TEPMUH «IC-
KYCCTBEHHOE KOPMJ/IEHME», & He «IIPUHYAUTETbHOE IIUTaHNe», IPeSYCMOTPEHHBIIT B pOC-
CUIICKOM 3aKOHOJATeNbCTBE.

OTzenbHbIE TOMTOXKEHNA MEXX/YHAPOHBIX aKTOB 11 3apYOEKHBIN OIBIT MOTYT OIIpe-
IeMUTh HaIpaB/ieHMs COBEPIIEHCTBOBAHMUA POCCUIICKOTO YIOlOBHO-UCIIOMTHUTETHHOTO
3aKOHOJJaTe/IbCTBA B YaCTV PEryIMpPOBAHMA NPYHYAUTEIBHOTO MUTAHMA OCY>K/CHHBIX
K JIILIEHNIO CBOOO/BI U MHBIX JINLI, HAXOAAIINXCA B MeCTaX IIPUHYAUTEIBHOTO COfepKa-
HUAL
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Rights of convicted person in forced feeding: National and international approaches

I. A. Davydova, 1. N. Korobova, A. N. Siryakov

The Academy of Law and Management of the Federal Penal Service of Russia,
1, ul. Sennaya, Ryazan, 390000, Russian Federation

For citation: Davydova, Irina A., Irina N. Korobova, Alexey N. Siryakov. 2022. “Rights of convicted
person in forced feeding: National and international approaches” Vestnik of Saint Petersburg Univer-
sity. Law 1: 142-157. https://doi.org/10.21638/spbu14.2022.108 (In Russian)

A common form of prison protests is the hunger strike. There is often a conflict between the
rights of the person who refuses to eat and the obligation of the penal system to ensure the
health and life of the convicted person by artificial feeding in such situations. International
legal standards require medical professionals to respect the patient’s autonomy. Informed con-
sent to medical care must be obtained prior to medical intervention. In emergency circum-
stances, when a person’s life or health is threatened, the doctor must act in accordance with his
understanding of the patient’s interests. Artificial feeding should be carried out by appropriate
means, as provided for in the General rules on medical care, and should never cause harm or
humiliation. There are no detailed rules on artificial feeding in Russian legislation. In order
to improve the procedure for applying forced nutrition to convicts, it is advisable to divide it
into four stages, each of which has its own borders and a certain area of legal relations: mak-
ing a decision to transfer the convict to a separate room; conducting basic verification actions;
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force-feeding the convict; taking measures for refusing to eat and committing other violations.
The example of Spain clearly demonstrates how the lack of clear legal regulations led to the
resolution of the issue of artificial feeding at the level of the constitutional court. The court
noted that convicts who refuse to eat do not have the right to die, and not the prison adminis-
tration imposed a duty to preserve health and life. At the same time, artificial feeding cannot
be considered as a violation of physical and moral integrity, much less as torture, inhuman or
degrading treatment.

Keywords: rights of convicts, international legal standards, compulsory food, artificial feeding,
penal legislation, Spanish law, practice of the Constitutional Court of Spain.

References

Garcia-Guerrero, Julio. 2013. “La huelga de hambre en el dmbito penitenciario: aspectos éticos, deontoldgicos
y legales” Revista Espariola de Sanidad Penitenciaria 15: 8-15. Accessed May 20, 2020. http://scielo.
isciii.es/scielo.php?script=sci_arttext&pid=S1575-06202013000100003&Ing=en&nrm=iso&tlng=en.

Kashuba, Iurii A., Andrei P. Skiba. 2012. “Criminal law and penal enforcement principles of the legal status
of sick convicts”. Ugolovno-ispolnitel'noe pravo 1: 52-55. (In Russian)

Kulakov, Andrei V. 2014. “Convicts with mental deviations as an object of preventive exposure”. Vestnik
Vladimirskogo iuridicheskogo instituta 4 (33): 54-56. (In Russian)

Lehtmets, Andres, Jurg Pont. 2014. Health protection and medical ethics in prisons. Moscow, Mikoprint Publ.
Accessed May 15, 2020. https://rm.coe.int/prison-health-care-and-medical-ethics-ru/16806abob2. (In
Russian)

Novikov, Evgenii E. 2018. “On some features of the legal status of convicts in respect of which compulsory
food is used”. Vestnik Samarskogo iuridicheskogo instituta 2 (28): 79-87. (In Russian)

Ordaz, Pablo. 2007. “La cuenta atras”. Elpais. Accessed May 20, 2020. https://elpais.com/diario/2007/02/04/
domingo/1170564753_850215.html.

Pavlenko, Andrei A. 2015. “On the issue of the content of the algorithm of actions of medical workers in
correctional facilities in legally significant situations for convicted persons”. Chelovek: prestuplenie i
nakazanie 1: 92-97. (In Russain)

Shashkova, Anna V. 2017. “Constitutional justice in Spain using the amparo procedure as an example”. Pravo
i gosudarstvo: teoriia i praktika 5 (149): 49-54. (In Russian)

Skiba, Andrei P.,, Aleksei V.Rodionov. 2018. . “The legal status of prisoners sentenced to deprivation of
liberty during their forced feeding”. Pravo. Zhurnal Vysshei shkoly ekonomiki 4: 216-234. https://doi.
0rg/10.17323/2072-8166.2018.4.216-234. (In Russian)

Tepliashin, Pavel V. 2019. “European prison compliance: Questioning, actualization factors and strategic
risks for the criminal executive system of the Russian Federation” Vestnik Tomskogo gosudarstvennogo
universiteta 444: 235-239. https://doi.org/10.17223/15617793/444/31. (In Russian)

Utkin, Vladimir A., Mikhail V. Kiselev, Sergei M. Savushkin. 2018. “Hybrid” and ‘multi-mode’ penitentiary
institutions: Advantages and risks” Vestnik Tomskogo gosudarstvennogo universiteta. Pravo 29: 103
113. https://doi.org/10.17223/22253513/29/9. (In Russian)

Received: May 27, 2020
Accepted: December 10, 2021
Authors’ information:

Irina A. Davydova — PhD in Law, Associate Professor; 706197825041977 @mail.ru
Irina N. Korobova — PhD in Law, Associate Professor; i-korobova@yandex.ru
Alexey N. Siryakov — PhD in Law, Associate Professor; 643350@mail.ru

Becmnux CII6I'Y. IIpaso. 2022. T. 13. Boin. 1 157



2022 BECTHMK CAHKT-IIETEPBYPICKOI'O YHMUBEPCUTETA T. 13. Boim. 1
ITPABO

3APYBEXHOE I MEJKIIYHAPOIHOE ITPABO

YK 341.229, 340.5, 341.24

ITomuTuka n 3akoHomarenbcTBo CIITA
B 00/1aCTV OCBOEHVS IPUPOTHBIX PeCypPCOB HeOECHBIX TeN
(MeXITyHapOZHO-IIPaBOBBIE ACHEKTHI)”

A. X. Abawuose, V. A. Yepruix

Poccuitcknit yHUBEpCUTET APY>KOBI HAPOJOB,
Poccuiickaa @epepanus, 117198, Mocksa, yn. Muknyxo-Maknas, 6

g uurnpoBanms: Abamnnase, Acnan X., Vipuna A. YepHbix. 2022. «ITonurtyka 1 3aKOHOATEIbCTBO
CIHIA B o6macT OCBOEHMs INPUPONHBIX PeCypcoB HeOEeCHBIX Tel (MeXIyHapOJHO-IIPaBOBbIE
acnexTsl)». Becmuux Canxm-Ilemep6ypeckoeo yHusepcumema. IIpaso 1: 158-180.
https://doi.org/10.21638/spbu14.2022.109

B crarbe mpeAnmpuHATA MONMBITKA KOMIIEKCHOTO U BCEOODEMITIONIETO aHaaM3a OCHOBHbIX
9TaTloB CTAaHOB/IEHMA U PAa3BUTHA MOMUTUKM U 3aKoHofaTenbcTBa CHIA mo ncrnonb3oBaHMIo
KOCMIYECKOTO IIPOCTPAHCTBA, BKIovas JIyHy u fpyrue HebecHble Tela. B cBaA3u ¢ 06baB-
nenneM HACA B mae 2019 1. 0 3ammycke HOBOJI TyYHHOJM KOCMMYECKOJ IIporpaMMbl Artemis
n 3agsnenueM Bracreil CIIIA B mae 2020 I. 0 Hauajle MHTEHCUBHBIX I1I€PETOBOPOB 110 3aKJII0-
YEHMIO C IIOTeHIVaIbHBIMYU NTApTHEPaMI IBYCTOPOHHMX coranreHnii Artemis Accords (ko-
TOpbIe yKe 6b1 3axmodeHsl Mexny CIIA u psgom rocymapcts B okTsi6pe 2020 T.), a Takxe
¢ yuetoM npuHaAroro mpesugentoMm CIIA [I. Tpamnom 6 anpena 2020 r. VicmonHuTeTbHOTO
npukasa «O IOOLIpeHNI MeXXAYHAPOJHOI NOAAEPXKKIL B OTHOLICHNUM JOOBIYM U MCIIONb30-
BaHUsA KOCMUYECKUX PECYPCOB» OCHOBHOE BHUMAaHME B CTaThe yHeNAeTCA U3YIEeHUIO MTOTIN-
TUKM ¥ 3akoHofarenbcTBa CIIIA B cBeTe NPMHIUIIOB ¥ HOPM, 3aKPEIUIEHHBIX B OCHOBHOM
norosope — JloroBope mo Kocmocy 1967 . — u B Cornmamennn o Jlyre 1979 r. Ilpumenas
UCTOPUKO-TIPABOBOI, (POPMaIbHO-IOPUUIECKIIT Y CPAaBHUTENIbHO-IIPABOBOI METOMBI MC-
CrefloBaHMA, aBTOPBI NTOKA3bIBAIOT M3MeHeHM: nosuuun generauyu CIIIA Bo BpeM: Bblpa-
OOTKM YHIOMSIHYTBIX MEXIYHAPORHBIX JOTOBOPOB B OTHOLICHMY OCBOEHISA KOCMOCA U €T0
IPUPOJHBIX PecypcoB. [l BbIACHeHM:A NepBoHadanbHOi mosunuyu CIIA 1o KmrodeBbIM

* CraTbs NOATOTOB/IEHA B paMKax rpaHTa [Ipesumenta PO g rocymapcTBeHHO HOAIEPKKI MOJIO-
IIBIX POCCUIICKMX Y4eHbIX — KaHauaaToB Hayk (Konkypc — MK-2021), nmpoext MK-2118.2021.2 «IIpo-
671eMBI MCCTIeIOBAHNA Y MCIIONb30BaHNA (BKIIOYasd OCBOEHME) KOCMUYECKIX PeCypcoB: MEX/[YHapOIHO-
IIPaBOBOII 1 CPaBHUTEIHO-IIPABOBOIL aHaMM3». Ily6nuKyercs mpu mopmepsxke [IporpaMMel cTpareride-
CKOT0 aKaJieMI4ecKoro mupepcTBa Poccuiickoro yHuBepcuTeTa Jpy>KObl HApOJIOB.

© CankT-IleTep6yprckuii rocyaapcTBeHHBI yHUBEpCHUTET, 2022
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acIeKTaM aBTOPbI 00PAIAIOTCs K IO/TOTOBUTEIbHBIM MaTepyasaM Kak JloroBopa 1o KocMo-
cy 1967 1., Tak 1 «BHOCSIILETO Heolpefie/leHHOCTh» (1o MHeHMo Biacreit CIITA) Cornamenns
o Jlyre 1979 r., akTMBHBIMU pa3paboTunKaMy KOTOPOTo OHM Oblmn. B mccmenoBany npex-
CTaBJ/IEHbI B KOHIIEHTPMPOBAHHOM BIJIe MHEHUA BEAYIMX CIIELMATICTOB 110 MCCIEJOBAHNIO
KOCMOCA U U3BECTHDIX YYEHBIX IT0 MEXYHAPOJHOMY KOCMUYECKOMY IIPaBy, YTO ITO3BOJIA/IO
aBTOpaM npuiitu K 3axmodeHuto: CIIIA BenyT 1eCTPYKTUBHYIO IIOIUTUKY, HalleJIeHHYIO Ha
HOIpbIB pyHIAMEHTATbHBIX OCHOB MEXAYHAPOJHOTO KOCMMUYIECKOTO IIPaBa, 3aKpPeIIEeHHBIX
B [loroBope 1o kocMocy 1967 1.

Knrouesvie cnosa: xocmuveckas nomutuka CIIIA, kocmudeckoe 3akoHomatenbcTBo CIIIA,
oblilee HacIeye YeTIOBEYECTBA, KOCMIYECKIIEe PeCYPChl, MEXXAYHAPOJHOEe KOCMIYECKOe Ipa-
BO, OCBOCHIUE JTYHHBIX PeCYPCOB.

1. BBegenne

B nocnenHee Bpems Bce dalje 00beKTaMM BCEOOIero BHIMAHMS CTAHOBATCS 3a51B-
JIEHVA T71aB TOCYIAPCTB BERYIMX KOCMUYECKIX Jep>KaB U IPUHATHE PA3INIHBIMU TOCY-
JapcTBaMM 3aKOHOMATeNbHbIX U MHBIX aKTOB, CBA3aHHBIX C OCBOEHIEM KOCMUYECKIX pe-
CypcoB (BK/ITIOYAONIX TOYKY JlarpaHka, op6MTaNTbHO-4aCTOTHBII CIIEKTP U IPUPOHbBIE
pecypchl HeOeCHBIX TeJT), IIPeXK/ie BCEro IPUPOAHBIX pecypcoB JIyHBbI U pyrux HeOeCHBIX
Tes. OOIIeCTBEHHOCTDh MHTEPECYIOT He TOMbKO MepPCIeKTUBBI SKCITyaTalluy, HO ¥ IIpH-
HaJIJIeKHOCTD U CTaTYC NMPUPOJHBIX PeCYPCOB, a TaKKe MOCTIeACTBUA UX SKCIUTyaTalun
Iyt oburareneit 3eMnn, HepeXXuBaromyx HoiHe manpemuio COVID-19.

OpHMM 13 IPUMepPOB aKTUBM3ALMN B chepax 3aKOHOAATENbCTBA U HAI[VIOHATBbHO
MONMUTUKY ABJAeTcsA usfanue npesugentom CIIA [I. Tpamnom VicmonHurenpHOTO IIpH-
Kasza oT 06.04.2020 «O noourpeHnn Me>XAyHaPOLHO IOfAEPKKA IOOBIUM U UCIIO/NIb30-
BaHMs KOCMUYECKUX pecypcoB»! (mamee — Ilpmkas or 06.04.2020, ITpuxas). [TaHHblLit
ITpukas He TpebyeT omobpenns KoHrpecca, OZHAKO IOIJIEKNUT UCIIOTHEHNIO COOTBET-
crByroumu ¢pepepanpHbiMy opranamy CIITA. C moMOIIBIO TaKUX IPUKA30B IIPE3UICHT
CIIIA paeT KOHKpeTHbIe TOpyYeHus (efepaabHBIM OpraHaM MCIIOTHUTEIbHO BIIACTIA,
Kacalolyecs IopsAAKa UX paboTH, a TaKXKe Pa3bsACHAET YCTAHOBKMU aKTOB, IPMHATBIX
B paMKaX CBOMX IToIHOMounit Ha ocHoBe Koncturyunun CHIA mam cTaTyTHOTO IipaBa
(Banbkos 2018, 34-35). [Ipukas, 1o CymiecTBy, OTpaxkaeT opuimanbHyio mosunyio CIIA
I10 KJII0YEBBIM BOIIPOCAM, PEryIMPYeMbIM MeX/IyHapOJHBIM KOCMIYecKM npasoM (JKy-
KoB, Abamyze 2020), BKIIOYAs MEeX/YHAPOSHO-IIPAaBOBOI PEXXUM JOOBIYM ¥ UCIIOTIb-
30BaHNUsA IPUPOJHBIX pecypcoB JIyHBI U APYrUX HeOeCHBIX Tell. B KOHIIEHTPMPOBAaHHOM
BUJIe 9Ta MO3UIVA BBIPaXKaeTCs B IOJIOKEHMAX, 3aKPeIUIeHHBIX B a63. 3 cT. 1 IIpnkasa.

B paccmatpuBaemom Ipuxase agmMuHucTpanns npesumenta J. Tpamma npeanpuHsa-
JIa TIOTIBITKY aTh MeXAyHapOogHO-IIpaBoBoe ob6ocHoBaHMe nosunyu CIIA no Bompocy
9KCIUTyaTallNy MIPUPOAHBIX pecypcoB JIyHbI 1 pyrux HebecHBIX Tel. B wacTHOCTH, B f10-
KyMeHTe cka3aHo: TockonbKy CIIIA He aBnsroTca yyacTHuKamMy CorIallieHns o fesTeNb-
HOCTH rocypapcTs Ha JIyHe m Apyrux HeGecHbIX Temax 1979 r. (mamee — Cormamenne
o Jlyue)?, CIIA ne cuntator nanHoe Cornauienue 3GPeKTUBHBIM UM HEOOXOINMBIM

! Executive Order on Encouraging International Support for the Recovery and Use of Space Resources.
Issued April 6, 2020. Jara o6pamennsa 5 mapra, 2022. https://trumpwhitehouse.archives.gov/presidential-
actions/executive-order-encouraging-international-support-recovery-use-space-resources.

2 CornauieHne o FesATeNbHOCTY TOCYAApPCTB Ha JIyHe U APYIUX HeGECHBIX Telax, MPUHATO Pe3orio-
nyeit 34/68 TenepanpHoit Accambrnerr OOH ot 05.12.1979, oTKpbITO 1 HopmucanuA 18.12.1979, Bcry-
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MHCTPYMEHTOM, C/Ty>KaIllMIM PYKOBOJCTBOM TOCY/JapCTB II0 COJEVICTBIIO KOMMEPYECKOMY
Yy4acTUIO B IOITOCPOYHOM MCC/IeOBAaHUM, HAYYHOM OTKPBITUI 1 MCIIONIb30BaHUN JIyHBI,
Mapca u gpyrux HebecHbIX Ten. Ha ocHOBe Takoro «o6ocHoBaHMsA» locymapcTBeHHOMY
cexperapio CIITA npennnceIBaeTCs «<BO3paXKaTh 110 IIOBOAY /TI000I MOIBITKY KAaKOTO-JIN-
60 rocymapcTBa WM MeX/IyHapOIHON OpraHM3aluy TPAKTOBATh MonokeHna Cormaiie-
HUs 0 JIyHe KakK OTpakaloljyie MIN MHBIM 06pa3oM BbIpaKaroliye 0ObIYHOEe MeX/[yHa-
poxHoe npaso» (pasp. 2 [Ipukasa ot 06.04.2020).

INockonbKy KiaroyeBble aclleKThl MeXIYHAPOLHO-IIPaBOBOro pexxuma JIyHbl U apy-
TUX HeOeCHBIX TeJl OIpefieNieHbl B JloroBope O MPMHINIIAX AeATeTbHOCTU TOCYAAPCTB IO
VICC/IE0OBAHNIO U VICIIOJIb30BAHMIO KOCMUYECKOTO IIPOCTPAHCTBA, BKI4aA JIyHy u gpy-
rvie HebGecHble Tea 1967 1. (janee — JloroBop 1o kocMocy)?, yuactHukom kotoporo CIIA
apnATcs, B [Ipukase or 06.04.2020 Tak>Xe NpeANpUHATA ITOIbITKA UCKA3UTD IOpUIe-
CKYIO CUITy ¥ 3HaYEHVI€ 3TOT0 OCHOBHOTO JloroBopa, B 4aCTHOCTY, OTMEYAETCA: PasINIns
Mexpy JloroBopom 1o kocmocy u CoratienueM o JIyHe B OTHOIIEHNY TIpaBa Ha JOObITY
U VICTIO/Ib30BaHMe KOCMUYECKIX PECYPCOB «BHOCAT HEOIPeeIeHHOCTb» (pasy. 1).

bonee Toro, Ilpukas mpenmuceiBaeT [ocygapcrBeHHoMy cekperapo CHIA poro-
BapUBaTbCA C IPYTMMU TOCYJapCTBaMM O IPUHATUY COBMECTHBIX 3asAB/I€HMII MM 3a-
K/II0YaTh JIBYCTOPOHHME I MHOTOCTOPOHHIE COIVIALIeHNsI O 6e30IacHOl 1 YCTOYMBOII
fo6bIYe ¥ VICHO/IBb30BAHNY KOCMIUYECKMX PECYPCOB 1 Yepes IIeCTb MeCALEeB ONMOXKUTD
npesupienty CIIIA o pesynbrarax (T.e. B okTs6pe 2020 I. — [10 Ipe3UIeHTCKMUX BHIOOPOB
B CIIIA).

B okts6pe 2020 1. B oHMalH-(popMaTe IPOIIIO IJTABHOE HAYYHOE MepOIPUsATIE B 06-
JIaCcTU KocMoca — 71-it Me>XIyHapOHBI aCTPOHABTUYECKIUIT KOHTPECC, B paMKaX KOTO-
poro 13 oxts6ps 2020 r. ABcTpanus (rocygapctBo — ydactHuk Cormamenus o Jlyne),
Kanapa, fInonms, TiokcemOypr, Mtamus, Benmnkobputanns u O6beguHenHble Apabckue
OMupaThl HOAIICAIN HOBOE MeX/IyHapOoiHOe coraileHre Artemis Accords (mamee —
Cornanrenne Apremupsl)?, K KOTOPOMY depe3 Mecsl IpUCcoeaHIIach Ykpanta’. Co-
IanieHne ApTeMubl COCTOUT U3 13 cTatell U, IO CYTH, IPEACTABEHO B BU/ie IPUHIIN-
IIOB COTPYAHMYECTBA B IPaKJaHCKOM MCCNIENOBaHMN U Mcnonb3oBanuu Jlynsl, Mapca,
KOMET U acCTepPOMIOB B MUPHBIX Iie/isiX; oHO paspaboraHo CIIA s ocyiiecTBieHus
00bsaBIeHHON B Mae 2019 I. HOBOJI KOCMUYECKOIT IIporpaMmbl Artemis (famee — mpo-
rpamMma «Apremuzar)®, npegnucsiBaromeli HanoHaapHOMy yIIpaBIeHNIO [0 a9pOHAB-
THKEe M MCCTIeOBaHMI0 KocMudeckoro mpocrpancTsa (National Aeronautics and Space
Administration, NASA, nanee — HACA) paspa6oTaTb MHHOBAIMOHHYIO IIPOIPaMMYy 10
ocsoenmio ComHedHol cucreMbl. OHa JO/DKHA OBITh HauaTa C BO3BpAlleHNA aMepyKaH-

o B cuny 11.07.1984. [Tata o6pamtennsa 17 uions, 2020. https://www.un.org/ru/documents/decl_conv/
conventions/moon_agreement.shtml.

3 JIoroBOp O NPUHLMIAX [EATENBHOCTU TOCYRAPCTB 110 MCCIEfOBAHUIO U UCTIONb30BAHUIO KOCMU-
YeCKOro MpOCTPAHCTBA, BKIo4Yas JIyHy u apyrue HebecHble Tenma, MpuHAT Pesomoruert 2222 (XXI) Te-
HepanbHOIT Accambren ot 19.12.1966, oTKpbIT /st mopnucanus 27.01.1967, Berymun B cuny 10.10.1967.
JlaTa o6pamennsa 17 mons, 2020. https://www.un.org/ru/documents/decl_conv/conventions/outer_space_
governing.shtml.

4 “The Artemis Accords. Principles for Cooperation in the Civil Exploration and Use of the Moon,
Mars, Comets, and Asteroids for Peaceful Purposes” NASA.2020. Jata o6pamienns 13 Hos6pst, 2020.
https://www.nasa.gov/specials/artemis-accords/img/ Artemis- Accords-signed-130ct2020.pdf.

> B Hacrosiee BpeMms K Cornanennio MpucoefMHMINCh 17 ToCyapcTB.

6 NASAs Lunar Exploration Program Overview. 2020. [lata o6pamenns 13 Hosn6ps, 2020. https:/
www.nasa.gov/sites/default/files/atoms/files/artemis_plan-20200921.pdf.
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1eB Ha JIyHy (II0C/le HaIIyMeBIIIelt ¥ 10 CUX IIOP OCIIApMBAEMOIL C TOUKM 3PEHMsA Peasb-
HOTO 1peGbIBanyst aMepuKaHLeB Ha JlyHe nmporpammbl «Anioon» (Apollo program)?).

Ha ¢oHe 13/10)KeHHOTO aKTya/IeH KOMIIEKCHBII U CPaBHUTETbHO-IIPAaBOBOII aHA/IN3
YIOMSHYTBIX MEX/YHAPOJHBIX TOTOBOPOB, YTO, B CBOIO O4Yepe/b, OTpebyeT obpalie-
HIA K VX TIOTOTOBUTEbHBIM MaTepuasaM, B KOTOPBIX 3a(pMKCHPOBAHBI TO3UIIUN TOCY-
mapcts, Bmodas CIIIA, 1o K1o4eBbIM, OZHAKO CIIOPHBIM ACIIEKTaM OCBOEHNS IPUPOJ-
HBIX PeCypcOB HeOECHBIX Tell.

2. OcHOBHOE HCC/IeNOBaHMe

2.1. Coznawenue o JIyne 1979 z00a

Haunem anamms ¢ monoxennit Cormamenus o JlyHe, KoTopoe ObIIO IOAMMCAHO
18.12.1979 u BcTynmmo B cuny 11.07.1984. Tlo cocrosumio Ha 01.03.2022 18 rocygapcTs
paruduiposamm u 4 nopnucanmu ganHoe Cormamenue. Hu ofgHo rocygapcTBo, KOTo-
poe cMor7Io OBl PpM3NYeCcK) OCBauBaTh KOCMUYECKUE Pecypchl, o0majas i 9TOro Ha-
YYHO-TEXHO/IOTMYeCKUM HoTeHnanoM (Hanpumep, Poccns, CIIA, Knrait), He siBnseTcs
yuactaukoM Cornamenus o JlyHe, XoTs atu rocypapcersa (Bkmodass CCCP, npaBomnpe-
eMHMIIell KOTOPOro sB/sAeTcs Poccus) MpuHMMaIU HeIOCPeACTBEHHOE U aKTYBHOE y4a-
CTMeE B ero paspaboTke.

Kacascp Cornamenns o Jlyne 1979 1., Kak 1 Bcex [pyTUX «JOTOBOPOB 110 KOCMOCY»,
paspaboTaHHBIX IOC/Ie NPUHATHS [JoroBopa o KocMocy 1967 T., clefyeT cormacuTbCs
C MHEHIeM TeX YYeHBIX, KOTOpble pacCMaTPUBAIOT X B KayeCTBe CIlel[Ma/IbHbIX COIJIallle-
HIA, TeTaMM3MPYIOIIX MOMT0XKEHV OCHOBHOTO JoroBopa — JloroBopa mo xocMocy (De
Man 2019, 20; Hobe 2019, 97). Bonee Toro, Bce IATb MepedMCIEHHBIX MeX/[YHAPOIHBIX
IOTOBOPOB IIPMHMMANNCh OTHUM U TeM ke opraHoM — Komurerom OOH no kocmocy —
U BCe OHM B3aMIMOCBA3aHbI, YTO OTPA>KEHO B OTCHIJIOYHBIX IOIOXKEHNAX, 3aKpeI/IeHHbIX
B npeam6Oynax atux gorosopos (De Man 2019, 21-23). @ukcanus B mpeam0ynax B3a-
MIMOCBSI3aHHBIX aCIIeKTOB CIIOCOOCTBYeT HeNPEPbIBHOCTY M MOC/IEOBATE/IbBHOCTY JajIb-
HeJIIIero MeXX/JyHapOoJHOTo IIpaBOTBOPYECTBA B 9TOI cdepe.

B . 1 c1. 4 Cornamenus o Jlyne ckasano: «Vccnenosanue u ucrnonbsosanue JIyHpt
ABTIAETCA TOCTOAHNEM BCETO YeTIOBEYeCTBa M OCYIIECTBIAETCA Ha 6/1aro 1 B MHTepecax
BCeX CTpaH, He3aBMCUMO OT CTE€IIeH) MX 9KOHOMIYECKOTO M/IY HayYHOTO Pa3BUTHUA».

B . 5 ct. 11 Cornamenns o JlyHe 3akpelnjieHo ciefylollee monoxxenue: «locynap-
CTBa-YYaCTHMUKM HACTOAIINUM OOS3YIOTCS YCTAaHOBUTH MEX/YHAPONHBI PEXUM, BKIIIO-
Yyasg COOTBETCTBYIOIIVE IPOLENYPHI, A PEryIMpoOBaHNUA 3KCIUTyaTallMy IPUPOJHBIX
pecypcos JlyHbl, Korga OygeT O4eBUIHO, YTO TaKas SKCIUTyaTalus CTaHeT BO3MOXKHOII
B Omypkaiiinee BpeMs. ITO MOJIOKeHVE OCYIECTB/ISIeTCSI B COOTBETCTBUU €O CT. 18 Ha-
crosmero CormaiieHns».

B cr. 18 Cornamenus o JlyHe 3adpmKkcupoBaHbl jBa Moo>KeHMs1. [lepBoe 13 HUX Ia-
curt: «CIycTs JlecATb T NOoc/ie BCTYIJIEHUsA B Culy HacTosuero Cornauenns B Ipes-
BapUTEIbHYIO TOBeCTKY AHs [eHepanpHOI Accam6ien OOH BkI09aeTcs: BOIPOC O pac-
CMOTpeHUM JieiicTBUsA HacTosAuero CoryaleHns, B TOM YUC/Ie BOIIPOC O TOM, TpelyeT

7 The Apollo Program. 2019. [lara o6pamernst 13 nosi6ps, 2020. https://www.nasa.gov/audience/
forstudents/5-8/features/nasa-knows/what-was-apollo-program-58.html.
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mu panHoe CornamneHne nepecMoTpar. B cOOTBETCTBUY CO BTOPBIM HOTOXKEeHUEM CT. 18
Cornanienus, «B 1000e BpeMs depes IATb JIeT IOC/Ie BCTYIUIEHNS B CUTY HACTOSIErO
Cornamenns [enepanbublit cekpetapp OOH co3biBaeT 1o Tpe60BaHIIO OfHOT TPETH TO-
CYAapcTB — y4acTHUKOB COI/IallleHVs M € COTacys OO/IbIIMHCTBA TOCYAAPCTB-YIacTHN-
KOB KOH(epeHIMI0 TOCYLapCTB-YIaCTHUKOB JIIsI PACCMOTPEHNS NeICTBUSI HACTOSIILErO
CormanreHnsa» 1 06CyXeHnsA «BOIPOCca 06 OCYIIeCTBICHNY MOIOKEHMH 1. 5 cT. 11 Ha
OCHOBe IIPVMHIMIIA, YKa3aHHOTO B II. 1 9TOIT CTATbM, U C YI€TOM, B YACTHOCTH, JIIOOBIX CO-
OTBETCTBYIOIUX TEXHNYECKVX HOCTIDKEHUII».

Kaxkoit mpuaIun 3akpernieH B 1. 1 ¢1. 11 Cormantenns o JIyHe, B COOTBETCTBUM C KO-
TOPBIM MOYKHO YCTaHaB/IMBAaThb MEXIYHAPONHBIN PeXMM, BKIIOYass COOTBETCTBYIOIINE
MIpOLeAypPhl IS PEryIMpPOBAHUA SKCIUIyaTalMM IPUPORHBIX pecypcos JIyHbr? IlyHKT
1 crarpu 11 puxcupyer: «JIyHa 1 ee IpUPOHBIE peCyPChl ABIAITCA 0OLINM Hac/IeAeM
YeJI0BEYEeCTBA. .. »

Takum o6pasom, B coorBetcTBuu ¢ . 1 ¢1. 4 u m. 1 ct. 11 Cornamenns o Jlyne,
«JICCTIelOBaHMe U VICIIONb30BaHue JIyHBI ABIAETCA [JOCTOSHUEM BCETO 4YellOBEYeCTBa»
u «JIyHa 1 ee IPUPOJHbIE PeCYPCHI SABJIAIOTCSA 00ILIMM Hac/IeiVieM YeI0BeYeCTBay.

B 9TOM KOHTEKCTe ClIefyeT TaKk)Ke Y4eCTb, YTO MpoLiecc pa3paboTku monokernit Co-
rraneHus o JlyHe mpoxoawua B nepuoy pabotst Tperbeit koHdpeperunn Opranusanun
O6wpenuuennsix Hanwit (zanee — OOH) nap npoextom epmuoit Kousennyn OOH no
Mopckomy paBy (1973-1982 rr.)%, rie 06Cy>KHanoch NOHATHE «00LIee HACENVE Ye0-
BevecTBa» (the common heritage of mankind) npumennTensHO Ko JHY MOpeil 1 OKea-
HOB U €r0 HefpaM 3a IIpefje/laMil HaIlVIOHa/IbHON I0pUCAUKIVY (pajioH), C y4eTOM pa-
Hee IIPUHATON [lexmapanyy NpUHINIIOB, PeTyINPYIOIUX PeXXUM IHA MOpeil I OKeaHOB
U €ro Hefp 3a IpefenaMy AeiICTBUA HALMOHAIbHON opucaukunumu 1970 r’, B KOTOpOI1
y>Ke OBIIO 3aKpeIyeHo craenyolee: «[JHO MOpell ¥ OKeaHOB U ero Hefpa 3a Ipefenamu
JIefiCTBMsI HAlIMOHA/IBHOM IOPYCAUKIIVNM, @ TAKXKe PeCypChbl 9TOrO palioHa SIBJIAIOTCS 00-
MM HaceayeM denoBedecTBa» '’ (. 1). Biocnenctsun B ct. 136 Konsernmym OOH 1o
MOPCKOMY IIPaBY ObIIO 3aKpeIlIeHO HOHATIE «00Iiee Hac/Ieye YeJIOBeYeCTBar.

B MeXpmyHapopgHO-IIpaBOBON JOKTPMHE MMENCh IIONBITKYM HPOBECTV AHATOTUM
MeXIYHapOLHO-TIPAaBOBOTO PeXNMa palioHa ¢ MEeXIYHapOJHO-IIPaBOBBIM PeXIMOM
JIyHbl 1 ee mpupoRHBIX pecypcos. OpHako, Kak cripasepnuso orMeTw I I1. XKykos, «ton-
KoBaHue nonoxeHnit Cornamennd 1979 1. o feATeNbHOCTY TOCYyHApCcTB Ha JIyHe u ipy-
IMX HeOeCHBIX Telax IO aHAJIOTUMU C TeKCToM, obcyxaaembM Ha III Kondepenuun mo

8 Kouenunss OOH no mopckomy mpasy or 10.12.1982, Bcrymmna B cuny 16.11.1996. [lara o6paie-
HyA 17 mions, 2020. Jata obpamtenns 13 Hoa6ps, 2020. https://www.un.org/Depts/los/convention_agree-
ments/texts/unclos/unclos_r.pdf. Cm. anrnosseransnit Bapuant: United Nations Convention on the Law
of the Sea dated December 10, 1982. [lata obpamenns 13 Hos6ps, 2020. https://www.un.org/depts/los/
convention_agreements/texts/unclos/unclos_e.pdf.

9 Jlexmapaiysi IPUHLVIIOB, PErYIMPYOLIUX PEXIM JHA MOpeIl M OKEaHOB U ero Hefp 3a Ipefiea-
MU [Ie/ICTBYsI HAIIOHABHOI 0pUCANKIuY oT 17.12.1970, npuusrta Pesomonuert 2749 (XXV) Tenepas-
Hott Accam6rern OOH. Jlara obpaienust 13 Hos16ps1, 2020. https://www.un.org/ru/documents/decl_conv/
declarations/seabed_principles.shtml.

10 B anrnosssiyHoM Bapuante Jlexnapanuu 1970 1. ucnonbsyercst nonstue «the common heritage
of mankind», Torga Kak B pycckos3bldHOM O(uIManbHOM mepeBofe Hekmapaunn 1970 . faHHOE MO-
HATHE IepeBeleHO KaK «obliee JOCTOsiHMe demoBedecTBa». CM. aHITIOA3BIYHBI BapuaHT: Declaration
of Principles governing the Sea-Bed and the Ocean Floor, and the Subsoil Thereof, beyond the Limits of
Nations Jurisdiction dated December 17, 1970, A/RES/2749(XXV). Jara obpauenus 13 Host6ps, 2020.
https://www.refworld.org/docid/3b00f1cec.html.
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MOPCKOMY IIpaBy, a0COMIOTHO MCKmMoyaeTcsA. CpaBHEHNE CMbIC/IA Vi COfiep>KaHM s KOHIIeTI-
LM 06IIeTO HAC/eNNA C aHAJIOTMYHOI KOHLIENIMe B Hexnapauyy npuHuunos 1970 r.,
OIIpefeIANINX JTHO MOPeIl ¥ OKeaHOB, MOXKET VIMETb MICK/TIOUMTENbHO [I03HABATENbHOE
3HavyeHne» (XKyxos 1982, 3).

YTOUHNM, YTO HOHATHE «OOllee Hac/leMe YelIoBeYeCTBa» IIPYMEHUTETIbHO K MOP-
CKOMY IIPOCTPAHCTBY BIepBble OBIIO MCIIONb30BaHO NpuHIeM Tawranna Ban Baiiraiia-
KOHOM Ha nepsoit koupepernun OOH mo Mmopckomy npaBy B 1958 ., T/ie OH OTMETII,
4TO «MOpe AB/IETCS 00MM Hac/eeM YesioBedectBar!!. B nanbHeituieM Ha ceccun Te-
HepanpHOI Accam6bren OOH B 1967 . mpencTaButens Manbrsl ApBup Ilapgo sassun
0 HeoOXOAMMOCTHU Pa3pabOTKM MEXAYHAPOAHBIX HOPM /IS 3aLUTBI MOpeENl U UX pe-
CYPCOB OT 3aTpPA3SHEHMIT ¥ B CBA3M C STUM IPEIIOKIT 0ObABUTD THO MOPEI U OKeaHOB,
a TaKoKe UX pecypchl oOLIMM HacenyeM denosedectsa (Buttigieg 2016, 13).

[MonsTue «obl1ee Hacmenye Ye/I0BEYeCTBa» IIPUMEHNUTEIBHO K KOCMIYECKOMY IIPO-
CTPAHCTBY ¥ HeGECHBIM TejlaM Ha JJOKTPUHAIbHOM YPOBHE ObIIO PaCCMOTPEHO apreH-
tuHCcKuM 1oprctoM A.Kokka (Buttigieg 2016, 16), KOTOpbIil onupasncs Ha IOHATHUE res
communis (am. TeppUTOpYUA, Ha KOTOPYIO He pacCIIpOCTPAHACTCS CyBePEHUTET TOCyAap-
crBa). Kak 3amernn K. Kpucron, ccpinasicey Ha padory A. Kokka, moHsATHe res communis
OBbIIO pacIIMpeHo 10 MOHATHA res communis humanitatis (Kpucron ogHoBpeMeHHO Ha-
3bIBaeT faHHOe noHsATue npuHuumnoM) (Christol 1980, 430). ITo 3ameuanuio K. bacnapa,
HOHATME res communis humanitatis mpuMeHseTCcs K MeX/[yHapOLHBIM IIPOCTPAHCTBAM
U He ABJIAETCA aHA/IOTMell IIOHATUA res communis omnium (7am. obee 671aro Bcex)
(Baslar 1998, 42).

B Ilpuxase ot 06.04.2020 mcronbp3yeTcsi TepMuH «Bceoblee pocTosiHue» (global
commons) U yTBEpXKAAeTcsl, YTo kocMmdeckoe npocrpanctBo CIIA He cumraror Ta-
koBbIM. BMmecTe ¢ Tem B IIpukase Hudero He ckazaHo o nosunuu CIIA oTHOcuTeNnTbHO
MeXIYHapOHO-IIPAaBOBOTO cTaTyca JIyHBI 1 ee NMPUPOAHBIX PECYpCOB, XOTs IOHATHE
«KOCMIYeCKOe IPOCTPAHCTBO» BKIIOYAET MX. B 9TOM KOHTEKCTe ¢ HayYHO-MCCTIefoBa-
TEIbCKOJ TOUKM 3peHMs MHTepecHa mosuuys generanyy CIIA mo gaHHOMY BOIIPpOCY BO
BpeM: paspaborku nmpoekta Cormamenns o JIyne.

IoprorosurenbHble MaTepuanbl Cornamienns o JlyHe HoATBep>K/aloT, YTO UMEHHO
peneranya CIIIA B 1972 1. Bo BpeMsa o6cyx/jeHns mpoekra CornaleHns 03By4YnIa ek
paccMoTpeHMst HeOeCHBIX Tel I MX PecypcoB B KadecTBe OOIEero Hac/lemus 4denoBede-
crBal?, a mo3xe fenerainysi ApreHTUHbI IPeJIOKIIA BKIIOYNTD COOTBETCTBYOLEE T0-
noxxenre B Tekct Cormamenus. Jeneranus CIIA Takke mopmep)ana HeOOXOAUMOCTD
CO3bIBa MEXIYHAPOAHOI KOH(pepeHInn i 00Cy>KAeHN MeXIYHapOTHO-IIPAaBOBOTO
pexuMa 1o06bIYM pecypcoB HeOECHBIX Tel, KOIIa 9TO CTaHeT (pU3NIeCK) BO3MOXKHBIM,
OfIHAKO BBICTYIINJIA IPOTVB YCTAaHOBIEHNA MOPATOPMA Ha JOOBIUY, UTO, IIO ee MHEHMIO,
II03BOJIUT BBIIIO/IHATH 9KCIIepYIMEHTa/IbHbIE OLIePALI 110 ZOObIYe IPUPOIHBIX PECYPCOB
HeOeCHBIX TeTl, a IOCTIef{HIIE, B CBOIO O4Yepefb, OYAyT YCKOPATb BOSMO>KHOCTD X KOMMeD-

gecKoit Jo6brum '3,

11 U.N.Document A/CONE 13/38 dated February 24 — April 27, 1958. [Jara o6paenust 15 ok16ps,
2020. https://legal.un.org/diplomaticconferences/1958_los/docs/english/vol_2.pdf. P.3.

12 U.N.Document A/AC.105/PV.203 dated July 16, 1979. [lara o6paenns 17 uions, 2020. https://
www.unoosa.org/pdf/transcripts/copuos/AC105_PV203E.pdf. P.21.

13 U.N.Document A/AC.105/PV.203 dated July 16, 1979. [lata o6pawenus 17 utons, 2020. https://
www.unoosa.org/pdf/transcripts/copuos/AC105_PV203E.pdf. P.21-23.
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Ha ¢one ckazaHHOrO BO3HMKaeT 3aKOHOMEPHBII BOIIPOC: KaK COOTHOCUTCSI HbIHE
3anaTas BaactaAaMy CIIA mosunys B OTHOIIEHNM CTaTyca KOCMMYECKOTO IPOCTPaHCTBa,
BKiiovast JIyHy 1 gpyrue HebGecHble Tea, C IPUHUMaeMbIM) VMU HAallVIOHAIbHBIMM aK-
tamu B cBere B3sATUA CIIIA MeXAyHapogHO-IIPaBoOBOro 06s3arenbcTBa M0 JJoroBopy
10 KOCMOCY 1967 T., y4aCTHUKOM KOTOPOTO OHM ABJAIOTCA? Takas mocTaHOBKa BOIPO-
ca jienaeT HeOOXOAMMBIM CPaBHUTENIbHO-IIPABOBOI aHAIN3 COOTBETCTBYIOIIUX IO/IO-
>keHuit JloroBopa nmo kocmocy u Cornamenus o JIyHe, kotopble, cornacHo IIpukasy ot
06.04.2020, «BHOCAT HEOIIPENETEHHOCTDY.

2.2. [lozosop no kocmocy 1967 z00a

JloroBop 10 KOCMOCY, IBIAAACh OCHOBHBIM [JOTOBOPOM MEXAYHAPOJHOIO KOCMUYe-
CKOTO ITPaBa, YeTKO OIpefe/saeT CIeAyIoLue KII0UeBble ITOT0KEeHNUS:

—  MCIONIB30BaHMEe KOCMUYECKOTO IIPOCTPAHCTBA, BKIovas JIyHy u npyrue Hebec-
HbIe TeJIa, OCYIIeCTBIIAETCS «Ha 6/1aro 1 B MHTEpecax BCeX CTPaH» U «SBJISETCS
TOCTOsIHMEM Bcero yenoBedecTBa» (the province of all mankind) (a6s. 1 ct. 1);

— KOCMMYecKoe IIPOCTPAHCTBO, BKIYas JIyHy u apyrue HeOecHbIe Tena, OTKPHI-
TO JyIs1 MCCIIEOBAHNUS U VICIIO/Ib30BAHISI BCEMM TOCYHAapCTBaMu 6e3 Kakoi 6bl
TO HU OBUTO JUCKPUMMHAIIMY HA OCHOBE PAaBEHCTBA I «B COOTBETCTBUM C MEX-
JLyHapOIHBIM IIPAaBOM» IIPU CBOOOLHOM JOCTYIIE BO BCE PANIOHBI HEOECHBIX T/
(ab63.2cr. 1).

Kak mb1 Bugum, B 11. 1 cT. 4 Cornamenus o JIyHe ajjeKBaTHO BOCIIPOM3BOUTCH TI0-
noxkeHue a63. 1 ct. 1 JJoroBopa o KOCMOCY O TOM, 4TO «MCC/IefIOBAHIe U CIIO/b30BaHNe
JIyHbl ABNAETCA JOCTOAHMEM BCETO YETIOBEUECTBAY.

9T U Apyrue Kao4deBble MOHATHUA M KaTETOPUM MEXYHAPOZHOTO KOCMMUYECKOTO
IIpaBa IPOaHa/IN3MPOBAHEI B TPEXTOMHOM KeTbHCKOM KOMMEHTapuu K KOCMUYECKOMY
IIpaBY, COCTaBJIEHHOM C Y4aCTHEM M3BECTHBIX CIIEIIaNINCTOB 10 MEeXXIyHapOTHOMY KOC-
mMudeckomy npasy. Hanpumep, P. [lxxaxkxy u C. @punanj yTBep>XAaloT, 4TO paspaboTdm-
k1 JloroBopa 1o KOCMOCY JJOITyCKajM 9KCIUTyaTalli0 KOCMIYECKUX PECypCOB KaK OJVH
U3 BUJOB JMCIIO/Ib30BAHMsI KOCMIYECKOTO IPOCTPAHCTBA, JIyHBI ¥ APYTUX HeOEeCHBIX Te
(Ixakxy, @pwrang 2017, 138). ®. e MaH co cChUIKOI Ha KOHKPETHBIII IPUMep UCIO/b-
30BaHMSA KOCMUYECKUX PECYPCOB B BUJE PajMOYaCTOTHOTO CIIEKTpa ¥ OpOMTaTbHBIX
MO3MIMI IIOKa3bIBaET, KAK MEX/JYHapOJHO-TIPaBOBOI peXXMM MeXIyHapoJHOTO COI3a
3JIEKTPOCBA3YU IPUMEHAETCSA K YKa3aHHBIM KOCMUYECKMM IPUPOJHBIM pecypcam. I1o ero
MHEHMIO, 3TV KOCMUYECKIE PECYPChI MCTIONB3YIOTCA I/IA IONTyYeHNs KOMMEPYECKOI BbI-
TOIbI ITyTEM pasMelleHNsA Ha HUX CITyTHMKOB Ha 3apaHee OIPeeNeHHbI IEPUOJ, HO IPU
3TOM CyBepeHHbIe IIpaBa FOCYAapCTB Ha HUX He pacnpocTpassaoTcsa (De Man 2019, 18,
28-32).

B nieiom [loroBop 1o KOCMOCY He COIEpPXUT KaKUX-TMOO0 IPSAMbIX MIN KOCBEHHBIX
3aIIpeTOB Ha JCIO/Ib30BaHNe KOCMIYECKIX PECYPCOB; B HeM FOBOPUTCS 00 MX MUCIIONb-
3oBaHuN. TeM He MeHee BO3HMKAeT BOIPOC 00 X IPUCBOEHNN B cBeTe CT. 2 JJoroBopa o
KOCMOCY, 3aKpeIUIAoLell IPUMHLUII HEIPUCBOEHNA KOCMUYECKOT0 IPOCTPAHCTBA, JIyHbI
u apyrux HebecHbIX Tenl. C.BuabsaMc cumraer, 4To, MOCKONBKY «JJOroBOp MmO KOCMOCY
He COJIeP)KUT KAaKMX-/TMOO0 YeTKUX, SIBHBIX IOJIOKEHMII, KACAIOLINXCS TIPUCBOEHMS TIPK-
POJHBIX PeCypcoB», BO3HUKAET HEOOXOAMMOCTD TONMKOBaHMA ero nonoxenuit (Williams
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1987, 147). Ilo MHeHMUIO psifia MCCIIefOBaTeNell, IPUHIVIT HEIPUCBOEHUS PACIpOCTpa-
HAETCS ¥ Ha KOCMIYECKOe IIPOCTPAHCTBO, 1 Ha HebecHbIe Tela, ¥ Ha BCe HAaXOfAIIMecs
B HUX NPUPOJHbIE PECYPCHI, YIUThIBAsA B COBOKYIIHOCTU BCE€ COOTBETCTBYIOINE TOJIO-
JKeHMA IIATY IOTOBOPOB IO KOCMOCY, B ToM uncie cT. 11 Cornmamenns o JIyne u ct. 2 [lo-
roBopa 1o kocmocy (De Man 2019, 25-6; Pershing 2019, 151-157). B pa6ore I>x. Bpanua
IpefCTaB/IeHbl MHEHMsI OTAE/IbHBIX YYEHBIX 00 OrpaHIYEHHOM IIPUCBOEHNY, T.e. KOIZa
3anpeT Ha IPUCBOEHME KOCMUYECKUX PECYPCOB PaclpOCTPaHAETCA TOMbKO Ha ToCynap-
CTBa, a He Ha yacTHbIX 1, (Wrench 2019).

Takum 06pazom, Ipy HAIMYMM PACXOXKIEHMIT BO MHEHUY O IMIPUCBOEHUY KOCMIYe-
CKIX PeCcypcoB MMeeTcsi obliee MOHMMAHME [0 HEKOTOPBIM K/IIOYEBBIM aCIEKTaM, OT-
Pa’KEHHBIM B IIOJIOKEHMAX JJoroBopa 1o KOCMOCY, B TOM 4JCJIe IIO TIOBOJY ITONIOKEHMS
0 TOM, YTO MCIIO/Ib30BaHMe KOCMIYECKOTO POCTPaHCTBa, BKIo4ad JIyHy 1 gpyrue He-
6ecHbIe Terna, JO/DKHO OCYILIeCTBIATHCA BCEMM TOCY/IapCTBAMM «Ha O71aTo ¥ B MHTepecax
BCEX CTPaH» HA OCHOBE PABEHCTBA. ITO BO3MOYKHO TO/ILKO HAa OCHOBE «MEXK/YHAPOJHOTO
COTPYIHMYECTBA U B3a/IMOIIOMOIIM» M «B COOTBETCTBMM C MEXYHAapOITHBIM IIPaBOMY,
4TO 0c000 HofUepKHYTO B JloroBope 1o KocMocy (a63. 4-5 npeam6yibL, cT. 1, 9).

2.3. Coomnowenue nonoxcenuii Jlocogopa no xocmocy
u Coznawenus o Jlyne

Cpasunsas popmynnposku Jorosopa mo xocmocy u Corattenus o JlyHe B OTHO-
HIeHUY KOCMIYEeCKIX PeCypcoB, Mbl BUIVM, 4TO B 4. 1 cT. 11 Cornamenus o JIyHe 3akpe-
wieHa GOpMyINPOBKa afpeCcHOro XxapakTepa: «JIyHa u ee IpUpOgHbIe PECYPChI BIIOTCS
OOLIVIM HaC/IeiMeM YeJIoBeYeCTBa», a CT. 1 JloroBopa o kocMocy cpopMmynuposaHa B 60-
7ee POKOM dopMate 1 KOHTEKCTe: «...MCCIeOBaHIe U MICIIONb30BaHMe KOCMUIECKOTO
IPOCTPAHCTBA, BK/IoYast JIyHy 1 Apyrue HeGecHble Tefla, sIB/IAIOTCS JOCTOSHIEM BCEro
JesioBeyecTBa». [laHHasa popMynmupoBKa cT. 1 JJoropopa 1o KOCMOCY 4aCTUYHO BOCIIPO-
usBoguTcA B 4. 1 c1. 4 Cornamenus o Jlyne npumenutenbHo K JIyHe: «...uccnefoBanue
U UCTIONb30BaHMe JIyHbI ABIAETCA JOCTOAHMEM BCETO YeJIOBEUECTBAY.

CpaBHuBast NOHATHA «00Ilee HACe/e YelOBeYeCTBa» U «JOCTOSIHIE BCEro 4eso-
BevecTBa», C.X003 OTMeUaeT, 4TO MmepBoe U3 HUX 0a3MPyeTcsi Ha BTOPOM U LIeHTPaIb-
HOUT ujjeeil 0O0UX SB/IAETCS BBeEEHNE OTPAHMIEHUIT HEKOTOPBIX CBOOOJ B [IesATeNb-
HOCTU TOCYZAPCTB, MCXOMsl 13 MHTEPeCcoB Bcero 4enoBedecTBa (X063 2017, 112-114).
K.-Y.1IIIporsib, roBOps O B3aMMOCBSA3M MEX/Y YKa3saHHBIMM IOHATUAMY, HasBal TpU
«I7106a/IbHBIX JOCTOSIHMSI» — AHTAPKTUKY, OTKPBITOE MOPE 1 MOPCKOE€ JJHO, @ TAKXKe KOC-
MMYeCcKOoe IIPOCTPAHCTBO, — KOTOpBIE, II0 €0 MHEHUIO, IOATIa/IaloT MOf 3allpeT Halyo-
Ha/IbHOTO MPMCBOEHNS, OTINYAIOTCS APYT OT APYyra ¥ OpMEHTUPOBAHbI Ha ob1iee 67aro.
AT «rmobabHbIE JOCTOSHUS», TI0 €r0 MHEHUIO, IPENCTABIEHbl TAKVUMM ITOHATUSMI,
Kak «obliee Hacmenue yenoBedecTBa» (the common heritage of mankind) wm «gocro-
siHUe Bcero 4enmoBedectBa» (the province of all mankind) (Schrogl 2020a). VsBecTHbIit
OTeueCTBEHHbII I0pUCT-MeXTyHapoaHUK C. B. YepH1UYeHKO OTHOCUT OCBOEHME KOCMOCa
1 MUPOBOro OKeaHa K «MEeX/yHapOJHBIM JieflaM», IOANAJAI0IMM II0f, yPery1upoBaHue
001LIenpU3HAHHBIMY HOPMaMU MeXXyHapogHoro npasa (Yepandenko 1999, 179-180).

B KOHTeKCTe BBISCHAEMOr0 HaMJ1 BOIIPOCa CliefyeT 0OpaTUTh BHUMaHMe Ha ITOJI0Xe-
Hue 4. 3 cT. 11 Cornamtenns o JIyHe, cOr/tacHO KOTOPOMY «IIOBEPXHOCTD My Hefpa JIyHbl,
a TaK»)Ke yYaCTKM ee IIOBEPXHOCTY MM HeJp UM IPUPOJHbIE PeCYPChI TaM, I/ie OHU Ha-
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XOIATCA, He MOTYT OBITb COOCTBEHHOCTBIO KaKOTO-/M1O0 rOCyAapCTBa, MEeKIYHAPOTHOII
MeXXITpaBUTETbCTBEHHOI MM HeIIPaBUTETbCTBEHHON OpraHM3aluy, HallOHaIbHOI Op-
TaHM3ALUY VIN HEIIPAaBUTETbCTBEHHOTO YUPEXIEeHNA WIN M000T0 GU3IYECKOTO JINIIAy.
LuTtupyemoe 1oyo)KeHne He 4YTO MHOe, KaK pa3BepHYTOe pa3bsACHeHNe IPUHIMIIA HaIU-
OHAJIbHOTO HEIIPUCBOEHNA KOCMIYECKOTO IPOCTPAHCTBA, JIyHbI 1 IpYTMX HeOeCHBIX TeT,
3aKpEIUIEHHOTO B CT. 2 JJoroBopa 1o xocmMocy 1967 r.

B 4.5 cr. 11 Cornamenus o Jlyne 1979 1. sakpenneHo mono>keHue, CTapliee KaMHEM
npeTtkHoBeHuA Ana CCCP u CIIA B Bonpoce onpefeneHNs MeXX1yHapOgHO-IIPaBOBOTO
peXMMa 3KCITyaTallMy KOCMUYECKUX pecypcoB JIyHbBI Ipy MOsABIEHNM TaKOJ BO3MOX-
HOCTHU. ITO IOJIOKeHMe AeTamusupyercs B 4. 7 cT. 11 Cornamenus o JlyHe, rae 3akpe-
IJIEHBI LIV MEXJYHapPOIHO-TIIPAaBOBOTO PEXMMa, CPeyl KOTOPBIX «CIIpaBeINBOEe pac-
Hpefe/ieHne MeXXly BCeMU FOCyIapCTBaMU-y4aCTHUKaMH O71ar, II0/Ty9aeMbIX OT 9TUX pe-
CYPCOB, C 0OCOOBIM y4eTOM MHTEPECOB 1 HY>KJ, PasBUBAIOLIMXCSA CTPAH, a TaKXKe YCHUINit
TeX CTPaH, KOTOpbIe IMPSIMO MM KOCBEHHO BHEC/IM CBOJI BK/IaJl B McClefoBaHue JIyHbI».

OueBnpHO, YTO OfHA M3 IMaBHBIX mpuunH Heparmdmxanuyu CIIA Cormamenns
o JlyHe — mpex/ie BCEero Te IOMOXKEeHN O MEX/YHapOIHO-IIPaBOBOM peXMMe IpUPOJ-
HBIX pecypcoB JIyHbI, KOTOpbI€ Pa3BMBAIOT MM YTOYHAIOT COOTBETCTBYIOIINE MOTIOXKeE-
HuA JloroBopa mo KOCMOCY, 3aKpeIVIeHHble B BHUI€ OCHOBOIIO/IATAIOLIVX IPUHIIUIIOB.
CnepoBarenbHo, HeydacTue CIIA B Cornamenun o JIyHe flaeT BO3SMOXKHOCTD B/IACTAM
CIIA nepeBecTy pasroBop B ITIOCKOCTb AMCKYCCHMM OTHOCUTEIBHO TOJIKOBaHUA (a He
BBINIO/THEH M) JJoroBopa o KOCMOCY, Y9aCTHMKOM KOTOPOTO OHM ABJAITCA. Tak, ncrosn-
HUTEbHBIN ceKkpeTapb HarmonanpHoro kocMmyeckoro copera CHIA C.Ilesic B 2017 1.
Ha CYMIIO3MyMe 110 KOCMUYECKOMY IIpaBy M. 3. [an/oysit paciieHna MMeIoLIyocs ic-
kyccuio B CIIIA 1o nosogy HeydacTus crpanbl B Cornamenun o JIyHe B KauecTse camoit
MaccoBoit Kamnauyuy. OH ¢ yAuB/I€HNEM OTMETWI YI9acTHe IpeficTaBUTENEl IPaBUTE/Ib-
crBa CIIIA B aroit suckyccun, n6o, 1o ero yoexaenuto, Cornamennue o JIyHe siBnseTcs
«CpefiCTBOM OTpaHMYeHNs [eATeNbHOCTY YacTHOro cekropa CIIA Ha Jlyne». Ilo BeIpa-
xennto C.Ileiica, Cornamenne o JlyHe co3paeT 0ojblile OTpaHNYEHNIL, YeM JIeJICTBYIO-
mye B CIIIA 3akoHBI 110 0CBOeHMIO JIYHBI U Apyrux HebGecHBIX Tenl. Jlanee OH 3aKIIio-
yit: Cornanienne o JIyHe «IIpOTMBOPEYUT aMepMKaHCKMM MHTepecaM», II09TOMY OHO
HUKorza He 6ymet patuduuyposano CIIIA (Pace 2017, 1). C.Ileric Taxke IpOLUTUPOBA
peub, IpousHeceHHYI0 Bulle-pe3ugenToM CIIIA M. Ilencom Ha nepBoM 3acefanuy Ha-
IIVIOHA/IbHOTO KOCMIYECKOTO COBETa IOC/Ie ero BoccTaHoBneHNu:A (CoBeT He PyHKIVIOHN-
posain ¢ 1993 mo 2017 r.), KoTopas Takxe noaTBep>xaeT orkas Biaacreit CIIA ot mex-
IYHapOJHOTO COTPYAHMYECTBA B paMKax JloroBopa mo xocmocy 1967 r.: «Mbl pemman
PYKOBOAUTb B KOCMOCE, IIOTOMY YTO MBI 3HaeM, YTO IIpaByIa ¥ LIEHHOCTU KOCMOCA, KaK
U BCAKasA HOBas 00/acTb MCCIENOBAHUIL, OYAYT HANMCAHBI TeMM, KTO fobepeTcs Tyna
HepBbIM, — ¥ Hallla 00513aHHOCTD IIepefi YeI0OBEYECTBOM COCTOUT B TOM, YTOOBI JOHECT
aMepUKaHCKYe LIEHHOCTH [0 Ge3rpaHnIHoro npocropa Hebec» (Pace 2017, 2).

Opuum us npuoputeTHbIx nHTepecoB CHIA C.Ileic HasBas MMoay4YeHNe BHITOABI OT
kocmoca i CIIA u ux corosHukos. Io ero cnosam, corpygandectso CIIA c rocynap-
CTBaMM-IIAPTHEPAMI 1 YAaCTHBIMM KOMIIAHVUAMM OyfieT CTPOUTHCS Ha OCHOBE «IIpaBa»
U JUILIOMATHY, BK/TI0Yas «HECKO/IBKO MOJIOKeHMIT» JJoroBopa 10 KOCMOCY, COfeprKaliuxX
IpaBOBbIe IPUHINIIBL [Toy4yaeTcs, Ipy BBIIOTHEHUY 00513aTeIbCTB 110 OCHOBHOMY J10-
roBOpY, KakuM ABisAeTcs [loroBop nmo kocmocy, CIIIA Bp6pamy myTh BEI6OPOYHOTO MOJI-
XOJja K «<HEKOTOPBIM» €TO ITOJIOXKEHNSM.
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Taxoxe B BpicTymieHun C.Ilefica mposBydamu ycranoBku Bracteit CIHIA: «kocmu-
YyecKoe MPOCTPAHCTBO He SB/IAETCS HU “BceobumuMm pgoctosiHreM” (global commons),
HU “o0mmMm HacrmenyeM denoBedectBa” (the common heritage of mankind), Hu res
communis', Hu “o61ecTBenHbIM 61arom” (a public good). ITu HOHSATHUS He ABIAIOTCS
yacTbio JJorosopa mo kocmocy, n Coenynensble llITaTbl HeM3MEHHO IPUJIEP>KMBAIOTCA
TOJ ITO3UIIMY, YTO OHY He OIIpefle/AI0T IPaBOBOII CTATYC KOCMUYECKOTO IPOCTPaHCTBAY.
Hanee on cocnancs Ha cnosa npefcrasutens CHIA B Opuanyeckom nogkomutere Ko-
murera OOH mo kocMocy B 2017 I.: yHOMMUHAHMe STHX IIOHATHIL 607ee OTBIEKAeT, YeM
nosnesHo. I pacKpbITHA MOTEHI[Maaa KOCMOCA U pacIINpeHNss SKOHOMIUIeCKoil cepsl
4eJI0BEYeCKOIl IeATeIbHOCTY 3a Ipefenbl 3eMmu Heobxonumo, utober CIITA «He orpa-
HUYMBA/INCDh OPUANIECKIMI KOHCTPYKIMAMY, KOTOPble He IPUMEHAIOTCA K KOCMOCY»
(Pace 2017, 4).

Ha camom piene Tak nmomyumnnocs, 4ro C.Ilefic B 9TOM BBICTYIZIEHUH CTaJl IIPOTHBO-
pedunTh caMoMy cebe, a TaK>Ke IMONNUTHUKE 10 KOCMOCY, IPOBOAMMOIL B IOCTIefjHEee BpeMs
Bractamu CIIA, roBops crepymoree: «B Mupe, B KOTOpOM KOCMIYecKre BO3MOXXHOCTH
CTAHOBSATCS BCe 6ortee I100aIbHBIMY, HY OJJHO TOCYAAPCTBO He CMOXKET B OJTHOCTOPOH-
HeM IOpsfIKe YCTaHAB/IMBATb IIPaBIJIa 1A MCCIeOBAHNA 1 OCBOEHM KocMocar. Criemy-
IOLIIMe eTO C/IOBA yyKe HUKAK He BBITEKAIOT 13 NPeAbIAyLnX: «PasHo0Opasne KOHKYpUpy-
IOLIVX HAI[OHA/IbHBIX MTHTEPECOB B KOCMOCE Jie/IaeT Ma/IOBEPOSATHBIM IIOSIBIEHIE eV HO-
ro MeXAYHapOJHOTO KOCMIYECKOTO OpraHa MM Jja)ke HOBOTO KOCMUYECKOTO JOroBopa
B O/mypKaiiiiee BpeMs». Ileiic saBepu BeicTyIIIeHMe Tak: «3aiada CoennHenHbIx lTa-
TOB, €C/IM1 OHM XOTAT MOB/IUATD Ha TO, KaK IPOCTPAHCTBO PAa3BUBAETCA M UCIIONb3YeTcs,
COCTOUT B TOM, YTOOBI CO3/]aTh IPUBJIEKaTe/IbHbIE TPOEKTHI ¥ PAMKM, B KOTOPBIX ApyTHUe
CTpaHbI NPEAIOYNTAIOT BBICTPANBATh CBOIO KOCMUYECKYIO [eATelbHOCTb C HaMU, a He
¢ gpyrumm» (Pace 2017, 5).

CkasaHHOe 4eTKo INokasbiBaeT nosunyio CIIA: oHM He IpM3HAIOT KOCMMYECKOe
IPOCTPAHCTBO, BKMovas JIyHy 1 npyrue HeGecHbIe Tela, HU «OOMMM HaclefyeM deo-
BeUeCTBa», HU «JOCTOSHUEM BCETO YeI0BEUeCTBa», HI «OOIIeCTBEHHBIM 6/1aroM», a ciie-
I0BaTe/IbHO, BBICTYIAIOT IIPOTUB CIIeIOBAaHNA OyKBe M yXy IONoXKeHui JloroBopa mo
KOCMOCY, Y4aCTHUKOM KOTOPOTO SIBJIAIOTCS, 0053aTe/IbCTBA IO KOTOPOMY TpeOyIoT co-
O/moeHN UMM MeXIYHapOJTHO-IIPABOBBIX IIPYHIIUIIOB U HOPM IIO UCIIONb30BAHMIO KaK
KOCMIYECKOTO IIPOCTPAHCTBA, TaK U HAXOJAIINXCSA B HeM HeOeCHBIX Tell U MX PeCypcoB
C y4eTOM OCHOBHBIX IIPMHIIMIIOB COBPEMEHHOTO MEX/[YHApOJHOIO IIpaBa — IPMHIMIIA
I06POCOBECTHOTO MCIIOJIHEHMsI 00513aTenbCTB (pacta sunt servanda) 1 mpUHIUIIA MeX-
LYHAPOJHOTO COTPYAHMNYECTBA.

Ha nenagexnoctp CIIA Kak HelocaemoBaTe/IbHOTO U, C/IeOBATeIbHO, HEeIlpecKa-
3yeMOro ImapTHepa B MeX/IyHapOJHBIX OTHOLIEHMAX yKa3bIBaeT X OTKa3 OT TeX CoO-
CTBEHHBIX ITO3VILINIL, KOTOPbIe OHM JeMOHCTPUPOBA/IM IIpU pa3paboTke mpoekrta Jloro-
BOpa o KocMocy ¢ 1964 no 1966 r. B I0pugnyeckom nogkomurere Komurera OOH mo
kocmocy'®. TIpuBeeM HECKOIBKO LUTAT U3 IOATOTOBUTEIbHBIX MATEPUAIOB, 03BYYeH-
Hbix generanysvy CIIA u CCCP o paccmarpuBaeMoit Ipo6ieMaTyKe.

14" Res communis omnium — Bce, 4TO HAXOAUTCS B KOCMOCE, SIB/IAETCS MEXK/YHAPOLHOI TEPPUTOPH-
eil. DTOT HOAXOJ CBA3aH C PUMCKMM IpaBoM, ¢ ius publicum (nopgpo6nee cm.: Matignon 2019).

15 3a yKkasaHHbIIl IepuOZ ObUIO OATOTOBIEHO MHOXKECTBO JOKYMEHTOB, P/, U3 KOTOPBIX aHA/IN3Y-
PYIOTCSA Iajiee IO TeKCTY.
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@opMynmupoBKa «MCCIefOBaHNe ¥ JICIONb30BaHNe KOCMMYECKOTO IIPOCTPAHCTBA,
JIyHBI 1 ApYTUX HeOECHBIX TeJl ABIAIOTCS JOCTOSHIEM BCETO Ye/I0BEYeCTBa», 3aKpeIlyIeH-
Had B cT. 1 JloroBopa o xocmocy, npuHapnexxana CCCP u copepskanach B COBETCKOM
npoekre JloroBopa 1o kocmocy. Heneranys CCCP B pamkax o6cykueHns npoekra JJo-
rosopa 1o kocmocy B Komurere OOH mo kocMocy nmoscHnIa JaHHYI0 GOPMYIMPOBKY:
Cosetcknit Coo3 paccMaTpuBaeT JesATelbHOCTb Ye/IoOBeKa B KOCMOCe KaK HOCTVDKeHHe
B 9TOi1 06/1aCTH, IIPUHA/IEXAIIlee YeN0BEYeCTBY B LjeioM'S.

B 1964 r. unen ameprkaHnckoit generanyy @. IImMMITOH OTMETIII B CBOEM BBICTYII/IE-
HUM, 9TO ITTaBHBIM yoexxaeHreM pia Komurera OOH 1o kocMocy sABAeTCA MONMOXKeHne
ocHOBHOIT pesomonuu [enepanproit Accamb6ien OOH 1o fanHOMY Botpocy — Pesoro-
v 1721 (XVI)Y, rracsimee, 4To mcciefoBaHme 1 MCIOMb30BaHMe KOCMITYECKOTO TIPO-
CTPAHCTBA OCYIECTB/IAIOTCA «TOMBKO Ha O1ar0 4esioBedyecTBa U Ha 61aro ToCygapCcTBy».
OH HasBasn fiBe 00/1aCTV KOCMUYECKON [IeATeTbHOCTH, KOTOPbIE y>Ke MCIIONb30Ba/IICh
4eI0BEYECTBOM B KadecTBe OOLIeil BBITOJBL: METEOPOIOrUS U TeleKOMMYHuKanum'®,
B 1966 r., korza TekcT JJoroBopa 1o KOCMOCY IPAaKTHUeCK! ObIT COITTACOBAH, YIeH Jie-
neranuu CIITA A.Tonp6epr koHcTaTupoBai: «lleb IeperoBopoB COCTOsIa HE B TOM,
4TOOBI HOIPOOHO ONMNUCATh BCe HENpeNBUIeHHbIe 0OCTOATENIbCTBA, CBA3AHHbIE C MCCIIe-
JIOBaHVEM I MCIIO/Ib30BAHMEM KOCMIYECKOTO IIPOCTPAHCTBA, @ B TOM, YTOObI yCTAHOBUTD
Habop 6a30BBIX NPMHINIIOB. BoT moyemy nonoxenns JJorosopa 6bUIN pefHaMepeHHO
wpoxkumm»?. EMy ske ipuHayiexxar cieyomye cnosa: [JJoroBop 1o KOCMOCY «3a/105KWUJT
HeKOTopble QyHaMeHTaIbHbIe OCHOBBI I/ISI MUPHOTO COTPYAHIYECTBA MEX/y CTPaHaMI
B VICCIE[IOBAHVM U MCIIONIb30BAHUY KOCMUYECKOTO IIPOCTPAHCTBA, KOTOPOe 0ObSABIEHO
IOCTOSTHMEM BCETO 4e/IoBe4ecTBa. B cT. 1 roBopuTCsA, YTO MCCIeNoBaHMe M MCIIO/Ib30Ba-
HJle KOCMIYeCKOTO IIPOCTPAHCTBA SABJISIETCS IIPABOM BCeX TOCYHApCTB 6e3 KaKoil Obl TO
HY OBUIO AVMICKPUMMMHAIIMYM U HA OCHOBE PaBEHCTBA. ITO HOPMA, NMOJKOOHO MOMIOXKEHMIO,
3alpelamlieMy HallIOHa/IbHOe IIPUCBOeHNe ITIOCPeiCTBOM CyBepeHUTeTa, — HafleXkKHast
rapaHTuA A TeX TOCYAapCTB, KOTOpble B HACTOsAIIee BpeMs He UMEIOT COOCTBEHHOII
kocMuueckoit mporpammbi»?’. [anee A.Tonnbepr sassui, uto CIIA «XOTAT ciemoBaTh
y’Ke COITIACOBAaHHBIM IIOJIOKEHMSIM, COIJIACHO KOTOPBIM KOCMMYECKOe IPOCTPaHCTBO
AB/IAETCA MOCTOSHMEM BCETO 4elloBeYecTBa U IpefycMaTpMUBaeTcs MeXIYHapogHoe
COTpyAHIMYECTBO» .

B aro xe Bpemsa (1966 r.) meneranusa CIIIA B paMKax JUCKYCCMM OTHOCKUTETBHO
CBOOOJHOTO IOCTYIA K CTAHIMAM, 000PYHZOBAHUIO I KOCMUYECKMM KopabmaM Ha JlyHe
U IPYrUX HeOeCHBIX Telax HmopuepKHyna: «Eciu O6bUIO pelneHo, YTO KOCMMUYecKas jes-
TEIbHOCTD JO/DKHA OCYIIECTBIAThCA Ha O71aro BCErO 4e/IoBeYeCTBa, YTO JJO/DKHA OBITH
cB06O/Ia HAYYHBIX MCCIEJOBAHNIT U YTO JO/DKEH OBITh 00ecIedeH HOCTYI KO BCeM paii-

16 U.N. Document A/AC.105/C.2/SR.57 dated October 20, 1966. [lata o6pamenus 17 uwons, 2020.
https://www.unoosa.org/pdf/transcripts/legal/ AC105_C2_SRO57E.pdf. P.11-12.

17 Pesomronusa 1721 Au B (XVI) ot 20.12.1961 «MeXIyHapogHOe COTPYIHNYECTBO B UCII0/Ib30BAHUN
KOCMIYECKOTO IPOCTPAHCTBA B MIPHBIX Lie/isIx». [lata obpammenus 17 urons, 2020. https://www.un.org/ru/
ga/16/docs/16res.shtml.

18 U.N. Document A/AC.105/PV.26 dated December 7, 1964. [lata o6pamerns 17 uwons, 2020.
https://www.unoosa.org/pdf/transcripts/copuos/AC105_PV026E.pdf. P.22.

Y U.N. Document A/C.1/SR.1492 dated December 17, 1966. [lata o6pamenus 17 uioHs, 2020.
https://www.unoosa.org/pdf/garecords/A_C1_SR1492E.pdf. P.428.

20 Tbid. P.428-429.

2l U.N. Document A/AC.105/PV.44 dated October 25, 1966. Jata o6paienus 17 urons, 2020. https://
www.unoosa.org/pdf/transcripts/copuos/AC105_PV044E.pdf. P.21.
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OHaM HeOeCHBIX TeJl, ClIeflyeT, YTOOBI TOCYaPCTBA, YIACTBYIOIINE B IEATETbHOCTY Ha
TaKMX HeOeCHBIX TeaxX, MHPOPMUPOBA/IN Pyrue TOCYAApCTBa 00 9TON [eATeTbHOCTI
VI IOBOJVIIM VX PE3Y/IbTATHI 10 CBefeHN 001eCTBEHHOCTY ¥ MEKIYHAPOTHOTO HAYYHO-
ro coobiectBa. /IHOe ykazaHMe 03Ha4YaI0 ObI UATH Bpaspes ¢ Leasimu JloroBopa 1 oT-
pUIaTh MONb3y MICCTIEfOBAHMIL, IPOBOAVIMBIX Ha HEOECHBIX TelaX /I HeKOCMUYeCKUX
fiep>xaB. TolbKO Takoe MOJIOXKeHNe, 00s3bIBaollee CTOPOHBI IIPENOCTAB/IATh COOTBET-
CTByIOLIYI0 MH(OPMALNIO, TO3BOMIIO ObI BCeM CTpaHaM MMETh JOCTYII K TOMY, YTO Ha
sA3bIKE IPOEKTA HA3bIBAETCS “OCTOSIHUEM BCETO YeIoBeYecTBa »>2.

Kax BMJHO 13 IOATOTOBUTENbHBIX MaTepyanos, feneranusa CIIA He Tombpko mop-
nepxana popmymipoky CCCP («ucceoBanue 1 MCIOIb30BaHE KOCMIYECKOTO IIPO-
CTPaHCTBA, JIyHBI ¥ APYTrUX HeOECHBIX Te/ ABJIAITCA TOCTOSAHUEM BCETO Ye/IOBEYeCTBaY),
HO 1 CaMa YTOYHI/IA HEKOTOPbIE aCIIeKThI CMBIC/IA Y COflep>KaHMs 9TOI GOPMYIUPOBKIL.
B noAroToBMUTENBbHBIX MaTepManax He BCTPeYaeTcsl faXke KOCBEHHBIX BO3PaKeHMIl CO
cropousl npepncrasureneit CIIIA nmpotus stoit popmynuposkn. Takum 06pa3oM, HbI-
HemrHAA nomutuka saacreir CIIIA meficTBOBaTh CaMOCTOATENIbHO Y IIPUBJIEKATh IpyTHe
TOCYIapCcTBa B 3TOM Jie/Ie Ha OCHOBE, IIPEeXKJie BCEro, BYCTOPOHHNUX COITIAIICHNIT BHE CU-
crembl OOH 1 B oTpbIBe 0T ycTaHOBOK J[oroBopa 1o KocMOCy MAIeT Bpaspes C [JeiiCTBY-
IOLIVIM MEXIYHAPOIXHO-IIPABOBLIM PEKIMOM UCIIONIb30BAHNA KOCMITYECKOTO IIPOCTPaH-
CTBa, BK/MovasA JIyHy u gpyrue HebeCHbIE Tea.

HeynusuTtenbHO, 4TO MHEHNS YYEHbBIX PasHATCSA B OTHOIIEHMM HomoxeHus [Tpuka-
3a orT 06.04.2020, oTpuUIIAOIIET0 KOCMIYECKOe IIPOCTPAHCTBO KaK «BceoOlee JOCTOsI-
Hue» (global commons). Ha ¢poHe MOArOTOBUTENbHBIX MaTEPUAIOB JIETKO PACIIO3HAIOTCS
CMBIC/I BBICKA3bIBAHUI 11 HAMEPEHUA TeX CIEeLMaTNCTOB, KOTOpble HOAAePKUBAIOT 110-
sunyio CIIA. Hanpumep, K. I>xoHcOH 1 M. X9HNOH HBITAIOTCA YBECTU pacCy>KieHue
B CTOPOHY OT IIPSIMOTO BOIIPOCA, 3aTparyuBaeMoro B IIpukase, KOHCTATUPYs JINILD, YTO
KOCMIYeCKOe IMPOCTPAHCTBO SIB/ISAETCS IOPUANYECKN M (PUSMYECKU «YHUKAIbHOW» 00-
JIaCThIO YenoBedeckoit gesitenbHOCTH (Johnson 2020; Hanlon 2020), ogHako He roBOps
HIU CJIOBA O €r0 CTaTyce, ONpefe/iAeMOM IO3UTUBHBIM MEX/[YHAPOJHBIM KOCMIYECKIM
IIPAaBOM.

CyrBepxpenneM K. [IxoHcoHa He cornacHa 3. [opMaH, cunTas, 4To TaKye IOIBITKI
IpefCTaBUTD MOHATHS (concept) «Bceobinee foctosiHue» (global commons), «Bceobiee
[IOCTOsIHME YesloBedecTBa» (common province of humanity) mmm «ob1ee Hacmenue de-
noBedectBa» (common heritage of humanity) xax HecocTosiBIIMeCS, IPeRIPUHIMAIOTCS
crlenMaabHoO, 160, IO ee 3aMeYaHNI0, aHATIOTMYHBI MEXIYHAPOIHBI PeXUM OXPaHBbI
BCEMMPHOTO HaC/IeNs BOCIPUHMIMaeTcs BceMu 6e3 mpo6nem (Gorman 2020).

K.-Y.Illpornip cunTaet, 4TO MpU3HAHUE B MEXKAYHAPOSHOM IIpaBe «BCEOOIEro 10-
crosiHus» (global commons) crocoOcTByeT HeNONYLIEHNIO IpPUMEHEHMs HMPUHIMIIA
«IIepBBIM IIpUILIET — HEePBBIM 00CTY>KeH» Pajil OTBETCTBEHHOTO Y YCTOINYMBOTO MCIIONb-
30BaHM KOCMIYECKOTO IIPOCTPAHCTBA, OTKPBITOTO JJIA BCEX, B TOM 4NCIE [yIA TeX, KTO
npuiten no3gHo. OH y6ex/eH B He0OX0AMMOCTI COOMIOfeH s BCeX IIPUHINIIOB, Halle-
JIeHHBIX Ha 671aro Bcex (Schrogl 2020b).

Iapas onenky Ilpukasy or 06.04.2020, M. JIucTHep HalOMMHAET, YTO TaKas IOJIN-
tuka CIIIA 6pina chopmynmposana eme go agmyaucTpanyu . Tpamima, koTopas mo-
3posget CIIIA TonkoBarh JJoroBop 1o KOCMOCY Il IPEeUMYIeCTBEHHO KOMMEPYeCKOTo

22 U.N. Document A/AC.105/C.2/SR.70 dated October 21, 1966. [lata o6pauenus 17 utons, 2020.
https://www.unoosa.org/pdf/transcripts/legal/ AC105_C2_SRO70E.pdf. P.5.
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OCBOEHMA KOCMUYECKUX PeCcypcoB U I OTKa3a NMPUMEHATb POPMYINPOBKY «oOIee
Hacjeiue denosedecTBa» (common heritage of all mankind), 3akpennennyio B Corma-
meHnn o JIyHe, IpMMEHNTEIPHO K KOCMUYECKOMY IIPOCTPAaHCTBY. pyrumu cioamu,
ecnu 6p1 CIIA npusHanmm KocMudeckoe IPOCTPAHCTBO BeeobiuM gocrossueM (global
commons) Ha OCHOBe JloroBopa o KocMoCYy, 3T0, IO CYTH, 03Ha4asIo ObI TaK>Ke IpU3Ha-
HIIe [T0710XKeH s, 3akperieHHoro B Cormatennn o JIyne (the common heritage language
in the Moon Agreement), mumnno 6s1 Bosamoxxunocty CIIIA urnopuposars CornauieHue
o0 JIyHe 1 He IO3BOIMIO OBI MM MCKa3UTh HOPMBI U IPUHIINIIBI, 3aKpeIIeHHbIe B [loroBo-
pe o xocmocy (Listner 2020).

ITo Ha6mopenuto I1. MapkBu3a, B OT/IM4ME OT IPeXKHEN 11 HbIHeLIHell af]MIHUCTPa-
i CHIA, oTBepramoiux noHsTue «Bceobiee gocrosinue» (global commons) mprme-
HUTENIBHO K KOCMoCY, MunncrepctBo o6oponbl CIIIA mpopomkaeT NpuaepKuBaTbCs
MHEHMA O TOM, YTO KOCMMYECKOe IMPOCTPAHCTBO ABJIAETCA «BCEOOLIMM HOCTOSHUEMY.
IT. MapkBM3 CUMTaeT, 4TO, BO3MOXKHO, 3TUM OODsACHseTcs mosiBleHue Ilpukasa ot
06.04.2020: agmuHucTpanua npesupeHta CIIA «momoxuna KoHel, MeXBeOMCTBEH-
HOJI IIyTaHMIIe OTHOCUTENbHO ncTUHHOI no3uuuyu CIIA no stomy Bonpocy» (Marquez
2020).

2.4. Hauuonanvroe kocmuueckoe npaeo u nonumuxa CIIA

Bcnep 3a BoisacHenneM nonutuky CIIA 1o Bompocy ocBoeHMsI pecypcoB HeOeCHBIX
T/l BOCTPeOOBaHHBIM CTAHOBUTCS PETPOCIEKTUBHBIN aHanu3 3akoHogarenbcTBa CITA
B 91011 cepe. PasBurne sakonogarenpcrsa CIIIA B o6macTyt MccmeoBaHNs U MCIIOIb30-
BaHMA KOCMIYECKOTO IIPOCTPAHCTBA YCTIOBHO MOYKHO Pa3ie/INTh HAa HECKOIBKO 3TAIIOB.

Ho 04.10.1957, T.e. BoiBofa CoBerckuM CoOX030M IEPBOTO MCKYCCTBEHHOTO CITy THH-
Ka 3eM/ Ha OpOUTY, Ha BHYTPUroCyfapcTBeHHOM ypoBHe B CIIIA ¢yHKImMOHMpOBan
HaumoHabHbI KOHCY/IBTaTYBHBI KOMUTET 110 Bo3pyxomraBanuio (National Advisory
Committee for Aeronautics, manee — HAKA), cosmannbiit B 1915 1. 11t KoopauHauum
aBManym B ycnousax Ilepsoit muposoit BoitHbl (Suckow 2009). UyTs 6ortee yeM depes
MecAl MoCJIe 3aIlycKa IepBOro MCKYCCTBEHHOTO CIyTHMKa 3emiy, 21.11.1957, B pam-
kax HAKA 6bi1 yupexjeH CrennanbHbIi KOMUTET IO KOCMUYECKUM TEXHOJIOTYAM,
a 05.03.1958 HAKA 6bi1 peopranmsoBan B HACA, HauaBliiee CBOIO [IesITEIbBHOCTH
¢ 01.10.1958.

Jlerom 1958 1. 6bu1 ipuusiT HarpmonanpHsiit 3akoH CIIA 06 aspoHaBTuKe 1 1ccie-
TOBAHMIO KOCMMYECKOTO IpocTpancTBa oT 29.07.1958 (manee — HaijmoHampHbII 3aKOH
1958 .)%.

Havamo KocMu4eckoil IesTelbHOCTHU IOBJIEK/IO M3MeHeHus: B pyrux cepax. Ha-
npumep, B 1970 T. 6611 0ObSIB/IEH IPUMEHVMBIM K YACTHBIM OIlEPATOPAM KOCMUYECKOIT
cBsA3M 3aKoH 0 cBA3M 1934 1. (Marboe 2015, 143).

B 1984 r. B CIIIA mpussanu 3aKOH O KOMMEPYECKUX KOCMUYECKUX 3aIrycKax>?.
B 1984 r. 6b110 BHeceHO IepBOe n3MeHeHVe B HannoHambHbll 3aKoH 1958 T., cBsI3aHHOE

23 National Aeronautics and Space Act of 1958, Public Law No. 85-568, 72 Stat., 426. Signed by the
President on July 29, 1958, Record Group 255. [lata ob6pamenns 17 mions, 2020. https://history.nasa.gov/
spaceact.html.

24 H.R.3942 — Commercial Space Launch Act dated October 30, 1984, Public Law No. 98-575. [lara
o6bparmenys 17 uions, 2020. https://www.congress.gov/bill/98th-congress/house-bill/3942.
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C KOMMEpPYECKNM MCIO/Nb30BaHMeM KOCMOCa: TIOsABIUIOCH TI0/I0XKEHME, COITTACHO KOTOPO-
My obiee 6rmarococrossuue CIIA Tpebyer, uto6s! agmuuucrpanys HACA crpemmtach
K MaKCUMa/TbHOMY KOMMEPYECKOMY UCIIONIb30BAHNIO KOCMOCA U [IOOLpPsI/Ia ero%.

B 1984 r. npMHAT crenuanbHB 3aKOH O KOMMeEpPUVaNM3aluy AUCTAHIVOHHOTO
sonpupoBanus 3emmn?®. B 1992 1. oH 6bu1 3ameHeH 3akoHoM o nonutrike CIIA B 06-
JIACTU OVICTAHUVOHHOTO 30HAMPOBAHNA 3emmn?’. B 1988 1. B OYepeSHON pa3 BHEC/IU U3-
MeHeHUA B HanmoHambHbI 3ak0H 1958 .28

M3meneHns npetepnepasn 1 3aKOH O KOMMePYeCKMX KOCMMYECKIX 3alycKkax 1984 .
Tak, B pesynbrare nonpaBok 2004 r. B 3akoH 1984 r. BBelu crienyanbHble TpeOOBaHNUS
UL OLIepaTOpOB CyOOpOMTa/NIbHBIX HO/IETOB B LIe/IsIX KocMudyeckoro Typusma (Marboe
2015, 142-143).

B 1990 r., mocne cepun HeyfmauHbIX 3anmyckoB HACA, agMuUHUCTpauns Npe3nfeH-
ta JI. Byma npunsiia 3akoH 0 3aKyIKax MyCKOBBIX ycayr?, cormacuo koropomy HACA
JMIINIOCh MOHOIIO/IMM Ha 3aIlyCKM I'PAXHAAHCKMX KOCMMYECKMX aIlllapaToB 1 Ha HETO
BO3JIOXKI/IN 00513aTe/IbCTBO MPEYCMOTPETh B CBOEM OI0JKeTe CTPOKY PAcXOf0B Ha IpH-
BJIeYeHMe YaCTHBIX KOMITAaHMUIA, OCYIL[eCTB/IAIOINX 3aIyCKIL.

B 2002 r. 6611 IpMHAT 3aKOH 0 KOMMePYeCKIX MHOTOPAa3OBbIX KOCMITYECKNX Iepe-
Bo3Kax>’.

B 2005 r. yrBepaun 3akon 06 accurnoBanusx HACA®!, no koropomy nepen HACA
6bUIM II0CTaBJIEHbI cleflyronye 3ajadu: Bo3BpalleHne aMepukannes Ha JIyny k 2020 r.,
3aIlyCK MIOTMPYEMOTO MCCaefoBaTeIbcKoro anmapara K 2010 r. n gp.

B 3akone 06 accurnoBanusax HACA 2008 1.2 osiBIINCh HOBbIE YCTAHOBKIL: TIPE3H-
nent CIIIA no/mkeH IPUITACUTb aMEPUKAHCKMX JIPY3eil ¥ COI03HMKOB, YTOOBI OHY IIPH-
HAYM y4YacTye B MEX/YHapO#HON MHUIMaTKBe mof pykosoxcTtsoM CIIIA, HampasieH-
HOJI Ha paclIMpeHye IPUCYTCTBIA YenoBeKa ¥ po60ToB B COMHEYHOIT CHCTeMe, BKTI0Yas
VICCTIEIOBaHMe U VICIIO/Ib30BaHMe JIYHbI, COMDKAIOMMXC ¢ 3eM/Iell acCTepOUIOB, TOUYeK
JIarpan>ka 1 B KOHEYHOM cdeTe Mapca 11 ero CyTHUKOB.

Amnanus BceX ynmoMAHYTHIX 3akoHOB CIIA mokasbIiBaeT IpUOPUTET KOMMeEPUECKO-
TO UCIIO/Ib30BAHMA PE3y/IbTaTOB KOCMUYECKON NeATETbHOCTY C IPUBIEUYEHNEM K TaKOM

%5 Pub. L.98-361, title I, § 110 dated July 16, 1984, 98 Stat. 426. [lara o6pawenus 17 urons, 2020.
https://www.congress.gov/bill/98th-congress/house-bill/5154/text.

26 H.R. 4836 — Land Remote Sensing Commercialization Act of 1984. [lata o6pawenus 17 uions,
2020. https://www.congress.gov/bill/98th-congress/house-bill/4836.

%7 H.R. 6133 — Land Remote Sensing Policy Act dated October 28, 1992. Public Law No. 102-555.
IlaTa o6pamenns 17 uions, 2020. https://www.congress.gov/bill/102nd-congress/house-bill/6133.

28 Pub. L.100-685, title I, § 214 dated November 17, 1988, 102 Stat. 4093. [Jara o6paiyesns 17 uioHs,
2020. https://www.congress.gov/bill/100th-congress/senate-bill/2209/text.

29 Launch Services Purchase Act dated November 16, 1990, Public Law No. 101-611. S.2287 —
National Aeronautics and Space Administration Authorization Act, Fiscal Year 1991. Jlata obpaiienns
17 mions, 2020. https://www.congress.gov/bill/101st-congress/senate-bill/2287.

30 Commercial Reusable In-Space Transportation Act dated October 23, 2002, Public Law No. 107-
248. JTata o6pamenns 17 nions, 2020. https://uscode. house.gov/statviewer.htm?volume=116&page=1573.

31 5.1281 — National Aeronautics and Space Administration Authorization Act dated December
30, 2005, Public Law No. 109-15. [Tata obpamuenns 17 urons, 2020. https://www.congress.gov/bill/109th-
congress/senate-bill/1281.

32 H.R.6063 — National Aeronautics and Space Administration Authorization Act dated October
15, 2008. Public Law No. 110-422. lata o6pauenust 17 uions, 2020. https://www.congress.gov/bill/110th-
congress/house-bill/6063.
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HeATeNbHOCTI NPEUMYIECTBEHHO YaCTHBIX CTPYKTYp. IIpu aTOM HUYero He rOBOPUTCA
0 KOMMEpPYeCKOM UCIIOIb30BAHNUY IPUPOSHBIX PeCYpCOB HeOECHDIX TeJL.

Taxum o6pasom, ¢ 1958 1., BioTh Ko mpesupentcrsa k. Byma-mmagmero, kocmu-
veckas nonmutuka CIIIA 6b1a HaljelleHa Ha JOCTIVDKEHME CIEAYIOIIVX OCHOBHBIX 3ajlau:
HapalllBaHUe 3HaHUI 0 3eMJle, COTHEUHOI CUCTEME U BCEIEHHOM ¢ MTOMOUIbIO MTPOBe-
JileHNUs MICCTIeOBAHIIT YeJIOBEKOM U pOOOTU3MPOBAHHOI TEXHUKOIL; IOBBILIEHVIE 9KOHO-
MIYECKOJI KOHKYPEHTOCIIOCOOHOCTY, HayYHBIX U TeXHMYeCKUX Bo3MoxkHocTeit CIIIA;
MOOIIpeHye MHBECTUINII CO CTOPOHBI TOCYAAPCTBA, HAI[MOHATbHOTO YaCTHOTO CeKTopa
B KOCMIYECKIIE TEXHOJIOTUIA.

B xocMmmdyeckoll NMONUTHUKE, YTBEPXKIAEHHON mnpesupeHToM JDK. bymem-maapmmm,
6bU1N foOaBIeHbI TONIOKeHNs 0 ToM, 4yTo CIIIA: «oTBepraior mooOble IpeTeH3UN Ha CY-
BepeHUTET M000T HAI[MYU HaJl KOCMUYECKMM IPOCTPAHCTBOM MM HEOECHBIMI TeIaMI,
WA JII000T VX 9aCThIO»; «[IPUBEPXKEHBI MCCIIETOBAHNIO U VICIIONTb30BAHUIO KOCMUYECKO-
rO IPOCTPAHCTBA BCEMM CTPaHAMM B MUPHBIX L[EISIX U HA O/1aT0 BCETO U€TOBEYECTBAY;
«OTBeprarot mo6ble orpaHndeHs ocHoBomnoarawoluero mpasa CIIIA paboraTb B KocMO-
ce I [IOJTy4aTh AAaHHbIE M3 KOCMOCa»™.

Bo Bpems mpesupentcrBa b. O6ambl Habmofanach peskas aKTUBM3ALMS U M3Me-
HeHus kocmumueckoii momutuku CIIA mo kiarovyeBbIM acriektam. B wactHoctu, B 2010 T.
[I0 €r0 MHYIIMATIBE MHOTME JIeJICTBYIOLIVEe 3aKOHBI ObIIV KOHCOMUANPOBAHBI B HOBBII
pasnen Ceopa 3akoHoB CIIA mox Ne 51 ¢ HasBaHueM «HanyoHambHBIE ¥ KOMMEpPUYECKe
KOCMUYEeCKIe TporpaMmbi»>. Takke Iperepriesia CyleCTBEHHOE OGHOB/IEHVE HALUO-
HasbHast KocMmdeckas nomuruka CIIA nyrtem nspanus Jupextussl ot 28.06.2010 (na-
nee — Jlupextusa 2010 1.)*>. B 2013 . b. O6ama yrBepaui HOBy0 HaumonanbHywo Koc-
MMYECKYIO TPAHCIIOPTHYIO IIOTIUTUKY S,

[Monuruka CIIA B 06macTit KOCMUYECKOTO NO3ULIMOHMPOBAHS, HABUTALIMM U CUH-
XpoHM3anyu®>’ ¥ B 06/1aCT¥ KOCMUYECKOTO AMCTAHIMOHHOTO 30HANPOBAHUA S, yTBEPXK-
meHHble [IK. BymeM-MmIagmmM, 0CTalOTCS HEM3MEHHBIMU U [e/ICTBYIOLIVIMIL.

B 2015 r. npn npesupente b. O6ame 6611 npuHAT 3akoH CIIA 0 KOHKYpeHTOCIIO-
COOHOCTU KOMMEPYECKUX 3aITYCKOB B KocMoc (manee — 3akon CIIIA 2015 r.)*. Cornac-
HO JaHHOMY 3akoHy mo6oii rpaxaanun CIIIA, xenaromuii 3aHMMATbCsA pa3paboTKoI

33 Fact sheet of the U.S. National Space Policy (NSPD-49) dated August 31, 2006. [lata o6paiienus
17 wmions, 2020. https://aerospace.org/sites/default/files/policy_archives/Natl%20Space%20Policy%20
fact%20sheet%2031Aug06.pdf.

3% Enactment of Title 51 — National and Commercial Space Programs dated December 18, 2010,
Public Law No. 111-314. [lata o6pamtenus 17 urons, 2020. https://www.govinfo.gov/content/pkg/PLAW-
111publ314/pdf/PLAW-111publ314.pdf.

35 National Space Policy of the United States of America. Presidential Policy Directive-4 dated June
28, 2010. Jlata obpamenns 17 wmions, 2020. https://obamawhitehouse.archives.gov/sites/default/files/
national_space_policy_6-28-10.pdf.

% National Space Transportation Policy dated November 21, 2013. [lara o6pautenus 17 utons, 2020.
https://aerospace.csis.org/wp-content/uploads/2018/09/national_space_transportation_policy_11212013.
pdf.

37 U.S. Space-Based Positioning, Navigation, and Timing Policy dated December 15, 2004. [lata
obpamienna 17 mons, 2020. https://www.gps.gov/policy/docs/2004/.

38 U.S. Commercial Remote Sensing Policy dated April 25, 2003. [lara o6pauiesns 17 uioHs, 2020.
https://www.space.commerce.gov/policy/u-s-commercial-remote-sensing-space-policy.

3 The U.S. Commercial Space Launch Competitiveness Act dated November 25, 2015. Public Law
No. 114-90. Hara obpamienms 17 wuionsa, 2020. https://www.congress.gov/bill/114th-congress/house-
bill/2262/text.
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PeCypCcoB acTepOMJOB WIN PYTUX KOCMUYIECKUX PECYPCOB Ha KOMMEPYECKOI OCHOBE,
UMeeT IPaBO Ha MX 0OBIUY, @ TAKKe IIPaBO BIaJeHNs, COOCTBEHHOCTH, IEPEBO3KY, UX
MCTIONIb30BAHMA U IPOJIaXKV B COOTBETCTBUM C IPYMEHMMBIM ITPAaBOM, BK/II0Yasd MEXY-
Haponuble o6s3arenpctBa CIIA (pasg. 402-403).

[Tpn npesupente [I. Tpamne akTUBHOCTD B 3TOM cdepe He cHmKamack. C 2017 mo
2020 r. TpaMn IPUHSI HECKOJIBKO PEIIeHNIt, B Y/C/Ie KOTOPBIX BO3POXK/eHe QYHKIIN-
oHMpoBaHusa HalmoHanbHOr0O KOCMMYECKOTO COBETA [JIA KOOPAMHALMM KOCMMYECKON
pesitenpHoctu CIIA, yupexpenne B 2019 1. kocmudeckoro komanpgoBanus CIIA%, a
B 2020 T. co3maHne kocMmnueckux Boiick CIITA%L,

Taxoxe ¢ 2017 o 2020 . mpesupeHT [J. TpaMt mopnucan pAj AUMPeKTUB.

Iupextusa Ne 1 ot 11.12.2017 «O kocMudeckoli monnuTuke»*? BHecTa UsMeHeHNs
B Inpextusy 2010 r. «O HaLIMOHATIbHOI KOCMMYECKOI IONUTUKE», IPUHATYIO IIpe3uIeH-
toM b. O6amoit B acTu ocyiiecTBaeHus Kocmudeckoit mporpammsl CIITA no ocBoeHuo
JIyHBI ¥ IpyTUX HeOECHBIX Tel.

[Tpesunentom [I. Tpamiiom takxke Op1a mpuusTa JupexkrtusaNe 2 0t 02.05.2018 «Ymo-
PsAZOYEHNEe NPABII KOMMEPYECKOTO UCIIONb30BAHYS IIPOCTPAHCTBA» %,

Kpowme rtoro, [I. Tpamn nognucan Hupexktusy Ne 3 ot 18.06.2018 «HaumonanpHas
HOIUTUKA B 006/1ACTH YIIPaB/IeHNsl KOCMUYECKUM fiBIDKeHneM» 4. B deBpae 2019 r. 6bu1a
uspana [Jupexrusa Ne 4 «O cospganuu kocmmaeckux cun CIIA»*, a B centsiope 2020 . —
Hupextusa N 5 «[IprHUMIBI KNOEPOE30MACHOCTY /I KOCMUYECKUX CUCTeM»*S, B/~
IOIIASACA IIePBBIM BCEOOBEMITIOMNM OTpaXKeHNeM rocypgapcrBenHoit mommtuky CIIIA,
CBSI3aHHOII ¢ KOepOe30IacHOCTHIO CITY THUKOB 1 CBSI3aHHBIX C HYMU CUCTEMaMIA.

Kak ynomsanyTo Bbimre, B Mae 2019 r. HACA 06BAB1/I0 0 3a1rycKe HOBOJ KOCMMYe-
CKOJI IpOrpaMMBbl «ApTeMIjja» B paMKax BblonHeHMs nopydenus J. Tpamia, jaHHOTO
o Jupextuse Ne 1 «O xocMumdeckoi momutuke. OcCyliecTBIeHNE IPOTPaMMbl «ApTe-
Mujja» IpegycMaTpyuBaer aBa sramna: 1) momet Ha JIyHy k 2024 I., CTPOUTEIBCTBO MEX-
AyHapoJgHOI OKo/monyHHoN cTanuuy Gateway 1 Bbicajka Ha JlyHe mepBoJi JKEHITVHBI-
aMepUKaHKM; 2) co3faHye nHPpacTpykTypsl Ha JIyHe. Cpeay rocyfapcTs — IMapTHEPOB
IIporpaMMBbl M3HAYaabHO OblIM Ha3BaHbl ABcTpamus, Kanama u Snonns, a rakxe Eppo-

40 United States Space Force. Jlata o6paterus 17 uionst, 2020. https://www.military.com/space-force.

41°8.1790 — National Defense Authorization Act for Fiscal Year 2020 dated December 20, 2019,
Public Law No. 116-92. lata obpautenns 17 utons, 2020. https://www.congress.gov/bill/116th-congress/
senate-bill/1790?2q=%7B%22search%22%3A%5B%22National+Defense+Authorization+Act%22%5D%7D
&r=1&s=1.

42 Space Policy Directive-1 “Reinvigorating America’s Human Space Exploration Program” dated
December 11, 2017. [lara o6pamenus 17 mions, 2020. https://fas.org/irp/offdocs/nspm/spd-1.pdf.

43 Space Policy Directive-2 “Streamlining Regulations on Commercial Use of Space” dated May 24,
2018. [TaTa obpamenus 17 wmions, 2020. https://www.whitehouse.gov/presidential-actions/space-policy-
directive-2-streamlining-regulations-commercial-use-space/.

# Space Policy Directive-3 “National Space Traffic Management Policy” dated June 17, 2018. Jata
obpamienns 24 amperns, 2020. https://www.whitehouse.gov/presidential-actions/space-policy-directive-3-
national-space-traffic-management-policy/.

45 Space Policy Directive-4 “Establishment of the United States Space Force” dated February 19, 2019.
IlaTa ob6pamennsa 17 mionsa, 2020. https://trumpwhitehouse.archives.gov/presidential-actions/text-space-
policy-directive-4-establishment-united-states-space-force.

4 Memorandum on Space Policy Directive-5 “Cybersecurity Principles for Space Systems” dated
September 4, 2020. [lata o6pauenns 20 Hosa6ps, 2020. https://www.whitehouse.gov/presidential-actions/
memorandum-space-policy-directive-5-cybersecurity-principles-space-systems/.
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Hejickoe KOCMIYecKoe areHTCTBO U KPYIIHble YacTHBbIe KOMIIaHMY, Takme Kak Lockheed
Martin u Boeing, Deep Space Systems, Blue Origin, SpaceX u zp.

B nporpaMme «ApreMuza» IpUBIEKAIOT BHUMAaHIE MONOXKEHV HOBOTO MEX/IyHa-
ponHoro CornameHns ApTeMIjbl, B KOTOPOM, B YaCTHOCTM, YPeTy/IMPOBaHbl BOIPOCHI
pa3paboTKy NpUPOAHBIX pecypcos JIyHbl. B orHOmeHMN kocMmdecknx pecypcos B Co-
I7alleHnn ApTeMUJbl 3asdB/IeHO: «BO3MOXKHOCTD M3BIEKATh M MCIIONb30BaTb PeCcypchl
Ha JIyne, Mapce 1 acTeponpax 6yieT MMeTb peliarolee 3Ha4eHe /i obecriedeHns 6e3-
OIIACHOTO ¥ YCTOMYMBOTrO OCBOEHMS KOCMOCa»™.

Crnenyet 06patuTb 0co60€ BHUMaHNeE Ha TOT pasfie/l HOBOTO COITIAIIeHN, T/ie TOBO-
PUTCs, YTO JOOBIYA 1 MCIIO/NIb30BAHNE KOCMUYECKNX PECYPCOB MOTYT 1 OYIyT OCYIecT-
BJIATbCSA COIMAcHO [loroBopy mmo kocMocy 1967 I. ¢ yueToM cT. 2, 6, 11. B pamkax ncnonHe-
HS1 06513aTeNbCTB 110 CT. 9 JloroBopa 1o kocMocy 1967 ., 3akpeInisioleil 00513aTe/IbCTBO
PYKOBOJCTBOBATHCSA NPMHINIIAMY B3a¥MHOI IIOMOILY ¥ MEXIYHAPOJHOTO COTPYAHM-
4eCTBa, BO M3bexaHye PUYNHEHNs BPEJHBIX TIOMeX KOCMIUYECKOIT IesITe/IbHOCTH, OCY-
IIeCTB/ISIEMOI APYTUMU FOCYAAPCTBAMHY, Y C YI€TOM IPUHINIIA JOKHOI OCMOTPUTEIb-
HocTy CIITA IIaHUPYIOT YCTAHOBUTD «30HBI 6€30IacHOCTI .

Bce aro moprBepxkpaer nosunyio CIIA, koTopas ere pas Obna 03By4eHa Ha 56-11
ceccun Hayuno-texnmyeckoro nopkomureTa Komurera OOH mo xocmocy: «CIIIA pac-
CMaTpMBaIOT OyAylee KOCMOCAa KaK IperMylleCTBeHHO KoMmMepueckoe» (O’Connell
2019, slide 3).

HeitictButenpro, CIIA Bce yame ctamm obpamarbcsa K yCTyraM YacTHBIX KOMIIA-
HUIT, XOTS 32 HUMM CTOUT JIOLO/THUTEIbHOE (PMHAHCUPOBAHNE CO CTOPOHBI IIPaBUTEIb-
cra CIIA. B cBA3M ¢ 3TMM MMEIOTCS BCe OCHOBAHMS IIPEATIONAraTh, YTO TPaJUIIOHHAA
KoMMepuecKass KocMU4ecKasd [eATelbHOCTb — MMCTAaHI[MOHHOE 30HAMpPOBaHue 3eMn
U TeJIeKOMMYHUKaIMy — B O/ypKarinieM OyyiieM Toxe OyzieT MSMEHATbCA B pe3y/bTa-
Te M3MeHeHM NONMUTUKY U 3aKOHOJIaTe/IbCTBA U MOABATCA HOBbIe BUIBI KOMMEPUYECKOI
KOCMITYECKOI1 JIeATeTbHOCTI, BKTI0Uasi OCBOEHIE IPUPOJHBIX PeCypCcoB HeOEeCHBIX TeJl.

HasepHoe, 9T¥M 00BbSICHSETCS 3aI/IaBlie OJHOTO 13 BOIIPOCOB MOBECTKY JIHS IOpK-
pmnyeckoro nogkomuTera Komnrera OOH no xocmocy: «BosMosKHbIE MOZIeNN TPABOBOTO
peryn1upoBaHus NeATeIbHOCTH 110 UCCIeNOBAaHNIO, MICIONMb30BaHNIO ¥ OCBOEHIIO KOCMI-
YEeCKUX PeCypCcoB».

3. BeiBonbI

KoMImeKcHblil ¥ CpaBHUTENbHO-TIPABOBOM aHAIN3 3aKOHOJATE/IbCTBA M MOMUTHUKI
CIIIA 1o MCno/nb30BaHUI0 KOCMIYECKOTO IPOCTPAHCTBA, JIyHBI ¥ APYTUX HeOeCHBIX Tes
o3BO/IAET ToBOpUTh 0 Hamuuy B CIIA 4eTKuX NOMMTUYECKMX ¥ HOPMAaTUBHBIX yCTa-
HOBOK II0 JJaHHOU Ipo6emaruke. B 3aBucumoctu ot kocmmyeckoit nomtuku CIIA 60-
nee 60 meT MEHANOCh 3aKOHOJATE/IbCTBO, PETYINPYIOLiee KOCMUYECKYIO JEeATENTbHOCTb.
OpHnako Ha ypoBHe MCIIOTHUTENbHBIX opraHoB CIIA 1o cux op COXpaHAIOTCA PasHOY-
TEHMSA 9TUX YCTAHOBOK IIPUMMEHUTENBHO K MONOXKEeHMAM [IoroBopa 1o KocMocy, y4acT-
HuKoM KoToporo AsnAwTca CIIA. IIpexze Bcero, 3T0 MPOCIeKUBAETCA B OTHOILIEHNN
IIOJIOKEHNA O TOM, YTO MCCNIENOBAHME M VICIIONIb30BaH)E KOCMIYECKOrO IIPOCTPAHCTBA,

47 The Artemis Accords. 2020. NASA. Jlara o6pawenus 17 urons, 2020. https://www.nasa.gov/
specials/artemis-accords/img/Artemis-Accords_v7_print.pdf.
4 Tbid. P.11.
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JIyHbI M Apyrux HeOeCHBIX Tl — JIOCTOSAHME BCETO YeloBedecTBa Oe3 Kakoit ObI TO HI
OBbITO AUCKPYMUHALNY, HA OCHOBE PAaBEHCTBA U C Y4ETOM IIPMHIIVIIA HETIPUCBOCHN.

Vicrionb3ysa HesaBepLIEHHOCTb IIPOljecca COINAcOBAHMA Ha MEXIYHapOLHOM JIOTO-
BOPHOM YPOBHE OOIIVX OHATHII «TOCTOSIHIE BCETO Yel0BeYeCTBa» 1 «0oblilee HacIenue
Ye7I0BE€4YeCTBa» B Pe3y/IbTaTe HEy4acTUA BeyLMX KOCMUYECKNUX JiepKaB B Cormamennn
o Jlyne, CIIIA nmpemHaMepeHHO BBOAAT BO BHYTPEHHEM 3aKOHO[aTe/lIbCTBE TaKue Tep-
MJHBI, KOTOpPble KQ)KyTCS CXOXVMMU 110 (popMe, OHAKO He SABJIAITCA ayTEeHTUYHBIMIL
ITpumepoM sBIseTCsl MorpaHuyYHas (GOpPMyIMpOBKa «BceobOuee mocrosiHue» (global
commons), He ucrnonpdyemas B JJoroBope mo xocmocy. Takoit nopxon CIIA He uTo
MHOe, KaK HapylleHle OCHOBOIIO/IATAloNero MpYHINIIA IpaBa MeXAYHAPOAHBIX JOTo-
BOPOB O ITOJTHOM PaBEHCTBE A3BIKOB ayTEHTUYHBIX TEKCTOB JIOTOBOPA, 3aKPEIIEHHOTO
B CT. 33 BeHCKOJ1 KOHBEHIIMM O ITpaBe MEX/IYHapOIHbIX JOrOBOPOB 1969 r¥u IO TBEPIK-
JICHHOTO B KauyecTBe 0ObIYHO-TIPaBoOBOI HOpMbI KoMuccrerlt MexXIyHapOfHOTO IIpaBa Ha
OCHOBAHUM NIPAKTUKY MEX/YHAPOJHBIX CYAeOHBIX YUPEXAeHNI>) 10 TAKUM JeiaM, KaK
peno Jlarpaugos (Tepmanust npotus CIIIA, 2001)°!, Tongep npotns Benmko6purannu
(1975 1.)°2, win B KoHCynbTaTMBHOM 3aKmw4YeHUn MeXayHapogHOro TpubyHana o
MOpPCKOMY IpaBy «OTBETCTBEHHOCTb 1 00s3aTeNbCTBA TOCYAAPCTB B OTHOLICHNUN Jes-
TEJIbHOCTU B PaitoHe»>,

BMmecTo TOro 4YTOOBI KOHCTPYKTMBHO IOJIep>KaTh IIPOIecC 0OCYX/eHNSA BOIIPO-
ca 0 HeoOXOAMMOCTM paspabOTKM MeXYHApOLHO-IIPAaBOBOTO PEeXMMa MCIIONb30Ba-
Hus JIyHbl 1 ee npupogHbIX pecypcos B pamkax Kommurera OOH mno nucnonb3oBaHuo
KOCMMYECKOTO IIPOCTPaHCTBA B MUPHBIX IIeNAX, o nopydeHuto npesupgenta CIIA To-
cypapcTBeHHbIN cekpeTaph CIIA akTMBHO BBEET MEPETOBOPBI C TOCYAAPCTBAMU «IIO
OCYIIeCTB/ICHNIO 0€30IIaCHBIX 1 YCTOMYMBBIX OIEpaluil IO K0ObIYe U MCIONIb30BAHNUIO
KOCMIYECKUX pecypcoB» (pasf. 3 Ilpukasa ot 06.04.2020) ¢ nenbio 3akmodenns Corma-
mieHnit ApreMupnl (T.e. ABYCTOPOHHMX COITIALIEHNIT) II0 OCYIeCTBICHII0 HAYHAeMOIl
nyusoit nporpammbl CIIIA. ITogo6unoe nosenenne CIIA mper Bpaspes ¢ IONOXKeHMEM
cT. 1 JloroBopa 1o KOCMOCY O paBeHCTBe BCeX TOCYAAPCTB B 00/1aCTH MICCTIeOBAHMS 1 UC-
H0/Ib30BAHNA KOCMIUYECKOTO IIPOCTPAHCTBA, JIyHBI M APYTUX HeOeCHBIX Terl 6e3 KaKoii Obl
TO HU OBbIIO AUCKPYIMUHALINY, TaK KaK (PaKTUYeCK TOIbKO TeXHUYIECKN pa3BUTbIE TOCY-
mapctBa MoryT crath naptHepamu CIIA no Cormamennto Apremupbl. Ilosunua Poc-
cuiickoii Pefepanun 0 3TOMY IIOBOJIY y>Ke 03By4e€Ha Ha ypoBHe MuHuMcTepcTBa MHO-
cTpaHHBIX fien: «Heo6xoaMMOCTb IpeMeTHOr0, OTKPBITOIO ¥ MHK/TIO3MBHOTO MAJIOra,
npex/jie Bcero B Komurere OOH no kocMocy, co BceMy TOCylapCTBaMM 110 AKTyaIbHBIM
npo6reMaM MCCIeOBaHUA U MCIIONb30BaHMA KOCMIUYECKOTO IPOCTPAHCTBA B MUPHBIX
Lie/IAAX, B TOM 4KCJIe TI0 PSIfIy K/II0YEBBIX aCIeKTOB IUIAHMPYEMOIl IesITeIbHOCTH B cdepe

49 BeHcKasi KOHBEHI[VsI O IIPaBe MEXYHAPOAHbIX JOTOBOPOB, IpuHsTa 23.05.1969. [lata o6pareHns
20 oxTs6ps1, 2020. https://www.un.org/ru/documents/decl_conv/conventions/law_treaties.shtml.
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OCBOEHNST KOCMIYECKNX pecypcoB»’!. CrienyeT yTounnTb, 4To mpu obcyxaennu B Ko-
mutere OOH 1o xocMmocy Bomnpoca o CornamnieHun ApTeMusibl Cpefiyt APYTUX BOIPOCOB
OfIHOTO IOpPSAAKA 3TOT (aKT He NACT HMKAKUX OCHOBAHWII PacCMaTpuBaTh JaHHOE CO-
I7IallleHMe KaK 3aMeHy MeXIYHapOJHO-IIPaBOBOTO peXkKuMa UCIonb3oBanus JIyHbl 1 ee
IIPUPOJHBIX PECYPCOB.

bonee Toro, xotsa Bractu CIIA 1 nX anosoreTsl BCAYECKM MBITAIOTCA IPeiCTaBUTh
IIpukas or 06.04.2020 He mMpOTMBOpeYAIIVM NPUHLUIAM U HOPMaM, 3aKpeIIEHHbIM
B JloroBope 1m0 KOCMOCY, Ha Jfiefie pedb JJIeT O lie/leHallpaBIeHHOM IPOTUBOCTOSHUNI
Bracreit CIIIA o6cyx/eHnAM Bompoca KocMmdyecknx pecypcos B Komurere OOH mo
KOCMOCY, KaK OTMeYaloT MHOTYE CIIeIannuCThL. 110 yOeKIeHNIo 9TUX CIeIaIIICTOB, 13-
maB maHHb [Ipukas, CIIIA XOTAT MOMOXUTD KOHEL «IIOCTOSTHHOMY CTPEM/IEHUIO K 60-
7iee MIMPOKOI aKTyaIbHOCTH U HaBA3bIBaHMIO0 Coramenns o JlyHe B 9TUX AUCKYCCHUAX»
(Christensen, Johnson 2020).

Takum o6pasom, B e CIIA kak yyacTHuka J[oroBopa o KOCMOCY MBI MMeeM
€TI0 C Befylleil KOCMIYECKOI iep>KaBoil, KOTOpas He TOIbKO He pucoeaHmuaach K Co-
raneHuio o JIyHe, HO ¥ OTKa3bIBaeTCsA JOOPOCOBECTHO C/IefoBaTh OykBe u fyxy JJoro-
BOpa II0 KOCMOCY, 3aKPeIUIAIOIIEro OCHOBOIO/IATAOIMe TPYHIUIIBI ¥ HOPMbI MEXTY-
HAapOJIHOTO KOCMIYECKOTO IIpaBa, Ha 6a3e KOTOPbIX MOTYT OBbITh pelIeHbl BCe BOIPOCH
MICIIO/Ib30BAHNA KOCMIYECKOTO IPOCTPAHCTBA, JIyHBI M IpyIMX HeOeCHBIX TeJl, BKII0Yas
BBIPAOOTKY BCEOOBEMITIONIETO MEXX/YHAPOIHO-TIPABOBOTO PEXIMa OCBOEHMSA PeCypCoB
JIyHBL
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The present article attempts to integrate and comprehensively analyze the main stages in the
formation and development of the U.S. policy and legislation on the use of outer space, includ-
ing the Moon and other celestial bodies. In connection with recent announcements — the
new lunar space program “Artemis” launched by NASA in May 2019, negotiations on bilateral
“Artemis Accords” with potential partners in May 2020 (concluded by the U.S.with several
states in October 2020), and Donald Trump’s Executive Order on Encouraging International
Support for the Recovery and Use of Space Resources — the article focuses on U. S. policy and
legislation in the light of the principles and norms enshrined in the following space treaties:
the Outer Space Treaty, 1967 (main space treaty), and the Moon Agreement, 1979. The au-
thors, using historical-legal, formal-legal, and comparative legal methods, show the changing
position of the U.S.taken by their delegation during the drafting of the aforementioned in-
ternational treaties, and the U. S.authorities” constant adjustment of their national policy and
legislation on the exploration of space and its natural resources. To clarify the initial U.S. po-
sition on key aspects, the authors refer to the travaux préparatoires of both the Outer Space
Treaty, 1967, and “uncertainty” (according to the U.S.authorities, which had been the active
drafter at the time) of the Moon Agreement, 1979. Condensed opinions of leading space ex-
perts and famous researchers on international space law are submitted in the article resulting
for the authors in: U.S.pursue destructive policy aiming at undermining enshrined in the
Outer Space Treaty, 1967, fundamental basis of international space law.
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mankind, space resources, international space law, exploitation of lunar resources.
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On the eve of the 2020 Spring Festival, the new coronavirus pneumonia broke out, normal so-
cial order was affected, and crimes involving the epidemic increased. On February 6, 2020, the
Supreme People’s Court, the Supreme People’s Procuratorate, the Ministry of Public Security,
and the Ministry of Justice jointly issued “Opinions on Punishment of Crimes Obstructing
the Prevention and Control of the Novel Coronavirus Infection Pneumonia Epidemic Ac-
cording to Law”, which clearly stipulates nine types of crimes that hinder the prevention and
control of the epidemic. In order to clarify and solve some outstanding problems of incon-
sistent understanding of the application of laws in the practice of epidemic prevention and
control, the Supreme People’s Procuratorate selected cases that accounted for a large portion
of cases, reflected many problems, and urgently required practical practices; they then issued
ten batches of “Typical Cases of Crimes Obstructing the Prevention and Control of the New
Coronary Pneumonia Epidemic by Procuratorial Organs across the Country”. This article is
mainly based on the “Prosecutors across the country handle typical cases of crimes obstruct-
ing the prevention and control of the new crown pneumonia epidemic in accordance with the
law”, analyzing economic and property crimes, crimes that disrupt the order of social manage-
ment, and crimes that endanger public safety.

Keywords: COVID-19 pandemic, crimes involving epidemic situation, judicial cognizance,
criminal policy, infectious diseases, judicial practice, disputed issue, coping path.

1. Introduction

In the face of the sudden outbreak of COVID-19, criminal acts related to the epi-
demic also proliferated, and the legal regulation of illegal and criminal acts during the
outbreak of COVID-19 in China also changed. At the initial stage, because COVID-19 is
an infectious disease that has never appeared in the world, illegal and criminal acts in the
period of prevention and control in China are mainly regulated by “The Interpretation of
Several Issues Concerning the Specific Application of Laws in Handling Criminal Cases
Obstructing the Prevention” and “Control of Emergent Infectious Diseases and Emer-

* This article was prepared within project of the National fund of social sciences of the People’s Repub-
lic of China “Institute of the general part of Russian criminal law” (project number: 16AFX008).
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gency Regulations for Public Health Emergencies™* issued in 2003 and based on SARS.
With the development of the epidemic situation, on January 20, 2020, the National Health
and Wellness Committee issued “The Announcement of the National Health and Wellness
Committee of the People’s Republic of China No. 1 of 2020”3, which included pneumonia
infected by novel coronavirus as a Class B infectious disease stipulated in “The Law of
the People’s Republic of China on the Prevention and Control of Infectious Diseases™,
and took preventive and control measures for Class A infectious diseases. At the same
time, pneumonia triggered by a novel coronavirus should be included in the quarantine
infectious disease management as stipulated in “Frontier Health and Quarantine Law of
the People’s Republic of China”>. Combined with “The provisions of the Supreme People’s
Procuratorate and the Ministry of Public Security’s Provisions (I)”® on the Prosecution
Standards of Criminal Cases under the Jurisdiction of Public Security Organs in June
2008, the illegal and criminal acts during their prevention and control can be controlled
according to the provisions of Art. 49, 50, and 51. On February 6, 2020, the Supreme Peo-
ple’s Court, the Supreme People’s Procuratorate, the Ministry of Public Security, and the
Ministry of Justice jointly issued the “Opinions on Punishing Laws and Crimes Affecting
the Prevention and Control of Pneumonia in novel coronavirus™ (Opinions). On the ba-
sis of the above laws and regulations, illegal and criminal acts during the epidemic control
period have been comprehensively stipulated, and the legal organizational structure of
China during the prevention and control of COVID-19 epidemic have been further tight-
ened.

2. Basic research

2.1. Current status of criminal acts involving epidemic situation

During the epidemic period, there have been many kinds of criminal acts involving
the epidemic, and Opinions clearly stipulate nine kinds of crimes that hinder the preven-
tion and control of the epidemic. To better aid its prevention and control, procuratorial
organs conscientiously put down the important guiding spirit of General secretary Xi Jin-
ping on prevention and control and decision-making arrangements of the CPC Central
Committee, on adhering to the thought and method of rule of law, and on cracking down
on the crime of prevention and control of the epidemic situation in strict accordance with
the law. The Supreme People’s Procuratorate selected a sample with a large proportion of
cases, many problems, and urgent practical needs, and then issued ten batches of “Typi-

2 (RB AL T A FF RN 225491 ). 2003, Accessed March 12, 2021. http://www.gov.cn/gongbao/
content/2003/content_62137.htm.

3 (rprie N RILANE [F 5 PAE R 01 22 N 5202045515 ). 2020 Accessed March 12, 2021.
http://www.nhc.gov.cn/jkj/s7916/202001/44a3b8245e8049d2837a4f27529cd386.shtml.

4 (e N IRFEFINEAL Y9 7R 72 ). 2013, Accessed March 12, 2021. https://www.chinalaw.org.cn/
portal/article/index/id/27585.html.

S (e N RGN E [ 58 TAERGHE70:). 2018, Accessed March 12, 2021. http://www.chaoyang.jcy.
gov.cn/art/2018/6/28/art_3078_12977.html.

¢ CRT A LHRE R E R ML RIBURPRHERE (—)). 2008. Accessed March 12, 2021.
https://www.scxsls.com/knowledge/detail?id=15458

7 R TR IR IRy B R SR 1 I I 28 1 B A i AL R (W LY. 2020. Accessed March
12, 2021. http://www.court.gov.cn/fabu-xiangqing-219321.html.
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cal Cases of National Procuratorial Organs Handling Crimes against the Prevention and
Control of COVID-19 Epidemic Situation According to Law”® (Typical Cases). These
cases came mainly from local filings, special solicitations, and advocation by members of
the leading group of the highest prosecution for epidemic prevention and control, using
cases found in daily work. They are typical in type and application of law, which clarifies
and solves some outstanding problems of inconsistent understanding of applicable law in
practice.

There are 55 cases in these ten batches of Typical Cases, involving many related crimes
(Chart). Specifically, the first batch of Typical Cases was released on February 11, 2020,
including ten cases covering a wide range that played a good first demonstration role dur-
ing the epidemic. The crimes involved included: crimes of impairing the prevention and
cure of epidemic diseases (Art. 330 of the Criminal Law of the People’s Republic of China,
1997° (hereinafter CL)), crimes of interference with public function (Art. 277 CL), crimes
of picking quarrels and provoking troubles (Art. 293 of the CL), crimes of fraud (Art. 266
of the CL), crimes of producing and selling fake and inferior products (Art. 140 of the
CL), crimes of illegal business operation (Art. 225 of the CL), crimes of illegally hunt-
ing and killing precious and endangered wildlife (Art. 341 of the CL), and other crimes
involving epidemics. The second batch of “Typical Cases” was released on February 19,
2020, including six cases involving such crimes as: impairing the prevention and cure
of epidemic diseases, interference with public function, fraud, fabricating or deliberately
spreading false information (Art. 291, paragraph 2 of the CL), illegally hunting and killing
precious and endangered wildlife (Art. 341 of the CL), and picking quarrels and provoking
troubles. The third batch of “Typical Cases” was published on February 26, 2020, includ-
ing five cases focusing on the definition of the crime of impairing the prevention and cure
of epidemic diseases and the crime of employing dangerous means to endanger public
security. The crimes involved include: impairing the prevention and cure of epidemic dis-
eases, interference with public function, and illegally acquiring and selling precious wild
animals (Art. 341 of the CL). The fourth batch of “Typical Cases” was published on March
4, 2020, including six cases focusing on criminal cases that undermined the market order
of epidemic prevention and control, and focusing on solving some difficult and compli-
cated problems in legal policies for such cases as counterfeiting, selling fakes, and driving
up prices. The crimes involved included: producing and selling fake and inferior prod-
ucts (Art. 145 of the CL), selling commodities bearing counterfeits registered trademarks
(Art. 214 of the CL), and illegal business operations.

The fifth batch of “Typical Cases” was released on March 12, 2020, including five
cases focusing on identifying fraud during the epidemic; fraud was the main crime. The
sixth batch of typical cases was released on March 20, 2020, including five cases focusing
on strictly prosecuting the criminal acts that hinder the resumption of work and produc-
tion according to law, and creating a good legal environment to promote enterprises to
operate in compliance with laws and regulations. Crimes involved included: fraud and
other crimes involving epidemics. The seventh batch of “Typical Cases” was released

8 (4 [EIAG BN MV T BRI 0 el il A8 R TS B i U SR LA 225 ). 2020. Accessed March 12,
2021. https://www.spp.gov.cn.

° Hereinafter all Chinese legal acts and court decisions are given in accordance with “Jt K55 Ac-
cessed March 12, 2021. https://www.pkulaw.com/chl/39¢1b78830b970eabdfb.html?keyword=%E5%88%91
%E6%B3%95.
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Chart. Number of cases related to epidemic crime ({4 K ML I 0 BR5 558 et 1T 98 928 155 By
AR BT ZE 451 ). Accessed March 15, 2021. http://www.court.gov.cn/fabu-xiangqing-219321.html)

on March 26, 2020, including four cases focusing on identifying illegal business crimes,
such as raising prices and profiteering during the epidemic prevention and control pe-
riod. Crimes involved were mainly illegal business operations. The eighth batch of Typi-
cal Cases was published on April 3, 2020, including three cases focusing on prosecuting
criminal cases involving importing epidemic prevention and control. Crimes involved
included impairing the prevention and cure of epidemic diseases and other crimes in-
volving epidemics. The ninth batch of “Typical Cases” was released on April 9, including
six cases focusing on severely punishing serious violent crimes according to law. Crimes
involved included: picking quarrels and provoking troubles, willful and malicious injury
(Art. 234 of the CL), and other crimes involving epidemics. The tenth batch of Typical
Cases was published on April 17, 2020, including five cases focusing on criminal cases in
which suspects or defendants pleaded guilty and repented, conscientiously implementing
the criminal policy of tempering justice with mercy, giving full play to the institutional
advantages of pleading guilty and accepting punishment leniently, promoting the restora-
tion of normal order of production and life, and realizing the unification of political, legal
and social effects of handling cases. The crimes involved included interference with public
functions and other crimes involving the epidemic situation.

Among these ten typical cases, there are 21 cases of economic and property crime,
15 cases of crime against social management order, and six cases of crime against public
safety. Based on Typical cases, this paper focuses on the analysis of these three most rep-
resentative crimes.
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2.2. Controversial issues related to COVID-19 epidemic crimes

2.2.1. Economic and property crimes

This kind of crime mainly involves: fraud, producing and selling fake and inferior
products, illegal business operations, selling commodities bearing counterfeits of regis-
tered trademarks, and selling commodities bearing counterfeits of registered trademarks.
This kind of criminal behavior is mainly manifested as follows: First, taking advantage
of the epidemic situation, using charitable donations, selling masks and other epidemic
protection articles as means, and defrauding money by various means, mainly through
telecommunication networks during the epidemic. Second, the production and sale of
fake and inferior epidemic prevention articles. Third, driving up prices, selling epidemic
prevention articles or living goods at high prices, seriously and disrupting market order
and affecting people’s lives. Here, the author mainly expounds the controversial crimes
of fraud, producing and selling fake and inferior products, producing and selling sub-
standard medical equipment, and illegal business operation in judicial practice during the
epidemic prevention and control period, and other related crimes are not repeated here.

2.2.1.1. The act of fraud

During the period of epidemic prevention and control, selling disposable masks for
fraud is the most common behavior. For example, in the fraud case of Wu Moumou in
Yangchun City, Guangdong Province!?, Wu Moumou took advantage of customers’ large
demand for masks for the purpose of illegal possession, and fabricated the fact that he sold
masks to defraud customers of large amounts of property. According to the “Opinions’,
during the epidemic prevention and control period, those who cheat public and private
property in the name of developing, producing, or selling articles for epidemic prevention
and control, or fabricate facts to cheat the public to donate a large amount of money and
materials, shall be convicted and punished for fraud in accordance with the provisions of
Art. 266 of the CL!'!. During the situation of epidemic prevention and control measures,
the relatively closed environment makes people in a relatively closed state most of the
time, so most perpetrators commit fraud through the Internet. For fraud committed via
a telecommunication network, the perpetrator will make false propaganda through the
network, thus committing fraud. In 2016, the opinions of the Supreme People’s Court,
the Supreme People’s Procuratorate, and the Ministry of Public Security on Several Issues
Concerning the Application of Laws in Handling Criminal Cases, such as Telecommuni-
cation Network Fraud specifically'?, stipulated: “If the telecommunication network fraud

10 (ARG ZEHLIRARTE SR g T e il R B B2 U TR R I R TiAt)). 2020, Accessed
March 15, 2021. https://www.spp.gov.cn/xwibh/wsfbt/202003/t20200312_456264.shtml#1.

11 Article 266: Whoever swindles public or private money or property, if the amount is relatively
large, shall be sentenced to fixed-term imprisonment of not more than three years, criminal detention or
public surveillance and shall also, or shall only, be fined; if the amount is large, or if there are other serious
circumstances, he shall be sentenced to fixed-term imprisonment of not less than three years but not more
than 10 years and shall also be fined; if the amount is especially large, or if there are other especially serious
circumstances, he shall be sentenced to fixed-term imprisonment of not less than 10 years or life imprison-
ment and shall also be fined or be sentenced to confiscation of property, except as otherwise specifically
provided in this Law.

12 (ST 703 LA 0 2% VE O S ) 3 253 VA5 T 1) AU &5 LY. 2016. Accessed March 12,
2021. https://www.spp.gov.cn/zdgz/201612/t20161221_176278.shtml.
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crime is implemented and the corresponding amount standard is reached, one of the fol-
lowing circumstances exists, as appropriate. Severely punished: 6. Fraudulent property of
disabled people, the elderly, minors, students in school, people who have lost their ability
to work, or fraudulent property of seriously ill patients and their relatives. 7. Fraudulent
use of disaster relief, emergency rescue, flood control, special care, poverty alleviation, im-
migration, relief, and medical treatment”. Under the epidemic prevention and control, we
should grasp the difference between the crime of fraud and the crime of false advertising
in judicial determination.

2.2.1.2. The act of making and selling fake goods

During the period of epidemic prevention and control, this crime is mainly to make
inferior masks, fake masks, and fake protective equipment to make large profits. For ex-
ample, in the case of Fang Moumou selling fake and inferior products in Xianju County,
Zhejiang Province'”, Fang Moumou pretended to have a qualified product with a sales
amount of more than 50 000 yuan. During the epidemic prevention and control period,
if the production and sale of fake and inferior prevention and protection articles and ma-
terials met the provisions of Art. 140 of the CL', he was convicted and punished for the
crime of producing and selling fake and inferior products. In judicial practice, there are
disputes about the cognizance of this crime, which mainly focusses on: First, the qualita-
tive problem of “three noes” masks; second, fake and inferior products have not been sold
or the sales amount is less than 50 000 yuan.

Ji Moumou, Yangzhou City, Jiangsu Province, was suspected of selling substand-
ard medical equipment'®. He subjectively knew that the masks had expired and did not
meet national and industrial standards for protecting human health, and he sold them
for large profits. According to the “Opinions”: During the epidemic period, those who
produce medical equipment such as medical masks, goggles, and protective clothing
that do not meet the national and industrial standards for protecting human health,
or sell medical equipment that is known to be substandard, which is enough to seri-
ously endanger human health, shall be convicted and punished according to Art. 145 of

13 (ARG ZEHLIRAKTE S ER  Tf vet Fili R B R B2 U AR R S 5] CBEDUHED ). 2020, Accessed
March 23, 2021. https://www.spp.gov.cn/xwibh/wsfbt/202003/t20200304_455675.shtml#1.

14 Article 140: Any producer or seller who mixes impurities into or adulterates the products, or passes
a fake product off as a genuine one, a defective product as a high-quality one, or a substandard product as
a standard one, if the amount of earnings from sales is more than 50 000 yuan but less than 200 000 yuan,
shall be sentenced to fixed-term imprisonment of not more than two years or criminal detention and shall
also, or shall only, be fined not less than half but not more than two times the amount of earnings from sales;
if the amount of earnings from sales is more than 200 000 yuan but less than 500 000 yuan, he shall be sen-
tenced to fixed-term imprisonment of not less than two years but not more than seven years and shall also
be fined not less than half but not more than two times the amount of earnings from sales; if the amount of
earnings from sales is more than 500 000 yuan but less than 2 000 000 yuan, he shall be sentenced to fixed-
term imprisonment of not less than seven years and shall also be fined not less than half but not more than
two Limes the amount of earnings from sales; if the amount of earnings from sales more than 2 000 000
yuan, he shall be sentenced to fixed- term imprisonment of 15 years or life imprisonment, and shall also be
fined not less than half but not more than two times the amount of earnings from sales or be sentenced to
confiscation of property.

15 (A R SRRV T R 0 e ik 1 B A0 AR I AR e (BB UAIED ). 2020, Accessed
March 23, 2021. https://www.spp.gov.cn/xwifbh/wstbt/202003/t20200304_455675.shtml#1.
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the CL!®. The controversial focus of this crime in judicial practice lies, first, in whether the
disposable medical mask is medical equipment, and second, how to identify “enough to
seriously endanger human health”

2.2.1.3. The behavior of driving up prices and selling epidemic prevention
articles or articles for daily use at high prices

For the illegal business case of Cao Moumou in Shandong Province!”, Cao was driv-
ing up prices and making huge profits during the epidemic. According to Art. 225 of the
CL and the “Opinions”: During the epidemic prevention and control period, in violation
of the relevant state regulations on market operation and price management, hoarding
and raising the price of masks, goggles, protective clothing, disinfectants, and other pro-
tective equipment, medicines, or other items related to people’s livelihood, profiteering,
illegal income is large or there are other serious circumstances, seriously disrupting mar-
ket order, in accordance with Art. 225 of the CL. We should pay heed to the following
problems in the judicial practice: the identification of “price gouging”; the cognizance of
‘a large amount of illegal income” in the crime of driving up prices; and the identification
of “other serious circumstances’.

2.2.2. Criminal acts that hinder the order of social management

This kind of crime mainly involves: interference with public functions, picking quar-
rels and provoking troubles, fabricating or deliberately spreading false information, il-
legally hunting and killing precious and endangered wildlife, and illegally acquiring and
selling precious wild animals. The main manifestations of this kind of crime during the
epidemic are as follows: First, refusing to accept prevention and control measures, so us-
ing violence or threatening to implement epidemic prevention and control staff, destroy-
ing epidemic prevention and control equipment, or using violence to beat epidemic pre-
vention medical personnel. Secondly, fabricating false information related to epidemic
situation or terror information related to it, spreading rumors and spreading rumors, and
disturbing social order. The author mainly expounds the controversial crime of fabricat-
ing, deliberately spreading false information, picking quarrels and provoking trouble, and
obstructing official duties in judicial determination. Other related crimes are not repeated
here.

16 Article 140: Whoever produces medical apparatus and instruments or medical hygiene materials
that are not up to the national or trade standards for safe guarding human health or sells such things while
clearly knowing the fact, thereby causing serious harm to human health, shall be sentenced to fixed-term
imprisonment of not more than five years and shall also be fined not less than half, but not more than two
times, the amount of earnings from sales; if the consequences are especially serious, he shall be sentenced
to fixed-term imprisonment of not less than five years but not more than 10 years and shall also be fined
not less than half but not more than two times the amount of earnings from sales; if the circumstances are
especially flagrant, he shall be sentenced to fixed-term imprisonment of not less than 10 years or life impris-
onment, and shall also be fined not less than half but not more than two times the amount of earnings from
sales or be sentenced to confiscation of property.

17 (A R SRR T SR 0 et ik S 1 B A0 AR IR %20 (BB -BAlED ). 2020, Accessed
April 5, 2020. https://www.spp.gov.cn/spp/xwifbh/wstbt/202003/t20200326_457369.shtml#1.
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2.2.2.1. The act of fabricating false information, creating rumors, and
spreading rumors.

Zhao Moumou in Anshan City, Liaoning Province was suspected of fabricating and
deliberately spreading false information!®. Zhao Moumou fabricated false epidemic in-
formation subjectively and objectively to satisfy vanity, which caused people to panic and
seriously disrupted the social order. According to the “Opinions”™: During the period of
epidemic prevention and control, if false epidemic information is fabricated and spread
on information network or other media, or if it is knowingly spread on information net-
work or other media that seriously disturbs social order, the crime of fabricating or de-
liberately spreading false information shall be convicted and punished, according to the
second paragraph of Art. 291-1 of the CL'. Therefore, Zhao Moumou constitutes the
crime of fabricating and deliberately spreading false information. Here we need to reflect
on whether Zhao Moumou’s behavior also constitutes the crime of picking quarrels and
provoking trouble. How should we seize the relationship between these two charges in
judicial practice?

2.2.2.2. Acts that obstruct official duties

In the case of Wang Moumou’s obstruction of official duties in Renshou County, Si-
chuan Province®, the defendant Wang objectively refused to move his car and did not
cooperate with epidemic prevention work, and then took advantage of Liao Moumou’s
unprepared fist to hit his face, causing his facial soft tissue contusion. Liao Moumou and
others came forward to stop Wang Moumou and hold him down. Wang still scratched
Liao Moumou’s face with his hands and scratched several blood marks on his face. Wang
Moumou is subjectively intentional. According to the “Opinions’, those who obstruct the
staff of state organs from carrying out the measures of epidemic prevention, quarantine,
compulsory isolation, isolation, and treatment in accordance with the law by means of
violence or threat shall be convicted and punished for the crime of obstructing official
duties in accordance with the provisions of the first and third paragraphs of Art. 277 of
the CL2!. Those who violently attack people’s policemen who are performing their duties

18 (ARG ZEHLIRAKIE SR T e il R B B2 U AR R S ] (B D). 2020 Accessed
March 25, 2021. https://www.spp.gov.cn/spp/xwibh/wstbh/202002/t20200219_454775.shtml.

19 Paragraph 2 of Article 291-1: Whoever fabricates false dangerous situations, epidemics, disasters
and warnings and spreads them on information networks or other media, or knowingly spreads them on
information networks or other media, thus seriously disturbing social order, shall be sentenced to fixed-
term imprisonment of not more than three years, criminal detention or public surveillance; Those who
cause serious consequences shall be sentenced to fixed-term imprisonment of not less than three years but
not more than seven years.

20 (G AR BN LOCUIE TP B e i 2 BE IS B R SR SR SR 1) (5 —Aik) ). 2020, Accessed
March 25, 2021. https://www.spp.gov.cn/spp/xwibh/wstbh/202002/t20200219_454775.shtml.

21 Article 277, paragraphs 1 and 3:

Whoever by means of violence or threat, obstructs a functionary of a State organ from carrying out his
functions according to a low shall be sentenced to fixed-term imprisonment of not more than three years,
criminal detention, or public surveillance or be fined.

Persons who prevent members of the National People’s Congress or local people’s assemblies at various
levels from performing their functions in accordance with the law through violence or threats are punished
in accordance with the provisions of the previous paragraph. Intentional obstruction of State security bodies
or public security bodies in the performance of State security tasks in accordance with the law and non-use
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according to law shall be convicted of the crime of obstructing official duties and shall be
given a heavier punishment. To identify this crime in judicial practice, it is necessary to
accurately grasp the definition of the object of the crime of obstructing public service in
the Opinions, that is, the scope of public servants.

2.2.3. Criminal acts endangering public safety

The crime involved in such acts is mainly employing dangerous means to endanger
public security (Art. 114 and 115 of the CL) and impairing the prevention and cure of
epidemic diseases. This kind of criminal behavior is mainly manifested as follows: First,
COVID-19 patients and pathogen carriers who have been diagnosed refuse isolation
treatment or leave isolation treatment without authorization before the expiration of the
isolation period, and enter public places or public transport. Suspected patients in COV-
ID-19 refuse isolation treatment or leave isolation treatment without authorization before
the expiration of the isolation period, and enter public places or public transport, resulting
in the behavior spread in novel coronavirus. Second, refusing to implement. Prevention
and control measures of health and epidemic prevention institutions, causing the spread
of COVID-19 or the dangerous behavior of spreading.

In the case of Sun Moumou suspected of interfering with the prevention and treat-
ment of infectious diseases in Nanchong City, Sichuan Province??, the doctor suspected
that Sun Moumou was suspected of being “Infected with a novel coronavirus” and asked
him to be treated in isolation. Sun Moumou did not listen to dissuasion and quietly fled
the hospital, and returned to Ji-an Town by bus, where many people came into contact. On
January 23, 2020, the staff forced Sun Moumou to be isolated for treatment. After being
diagnosed and treated in isolation, he still concealed the real itinerary and activity track,
which led to the disease control department for failing to carry out prevention and control
work in time, and a large number of contact personnel have not been recovered. On Feb-
ruary 5, 2020, Jialing Branch of Nanchong Public Security Bureau filed a case investigation
on Sun Moumou’s suspicion of “Obstructing the prevention and treatment of infectious
diseases”. The author thinks this conclusion is questionable. In this case, should Sun Mou-
mou be convicted and sanctioned by the crime of endangering public safety by dangerous
methods? How should these two charges be explicitly identified? How to understand the
distinction between two charges?

2.3. Judicial response to criminal acts involving COVID-19 epidemic
2.3.1. Economic and property crimes

2.3.1.1. The difference between the crime of fraud and the crime of
false advertising

In the period of epidemic prevention and control, in violation of laws and regula-
tions, many people deceive others by using advertisements to exaggerate or falsely pub-

of methods of violence or threats that have entailed serious consequences are punishable in accordance with
the provisions of paragraph 1.

2 (A [ G SN IR IE TP BRYS T 3 ved il 28 P B # J0 SR S A 229 (25 —HE) ). 2020. Accessed Jan-
uary 13, 2021. https://www.spp.gov.cn/xwfbh/wsfbt/202002/t20200211_454256.shtml#2.
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licize products they sell, and the amount of illegal income is large or there are other seri-
ous circumstances. They are convicted and punished for crimes of false advertisement
(Art. 222 of the CL). In the context of epidemic prevention and control, the author thinks
that the distinction between false advertising crime and fraud crime should be grasped
from aspects of the crime subject and crime subjective: The first and the second crime have
different subjects. The subject of the crime of false advertising is a unique subject, which
can only be made by advertisers, advertising operators, and advertisement publishers. The
subject of fraud is the universal subject, and the unit does not constitute this crime. Sec-
ond, the subjective aspects are different. The crime of fraud is committed for the purpose
of illegal possession of public and private property, which is subjectively manifested as
direct intention; the subjective aspect of the crime of false advertising can be expressed as
direct intention or indirect intention according to different subjects (Li Li 2012, 18).

2.3.1.2. The act of making and selling fake goods

2.3.1.2.1. Qualitative analysis of “three noes” Masks

On March 4, 2020, the “Legal Essentials” of the fourth batch of “Typical Cases” re-
sponded to the qualitative question of “Three noes” masks: “Three noes’ masks refer to
masks without production enterprises, production licenses, registration numbers, pro-
duction dates and batch numbers, which can generally be identified as fake and inferior
products in combination with quality inspection If the actor claims to be a ‘medical mask’
and makes people mistakenly believe that it is a ‘medical mask’ for sale through imita-
tion certification materials, packaging, logos, etc, or if the purchaser explicitly purchases a
‘medical mask’ and the actor defaults, it is appropriate to identify fake and inferior medical
equipment”??,

2.3.1.2.2. Fake and inferior products have not been sold or the sales amount is less
than 50 000 yuan

After being identified as “three noes” masks, it involves the sale of fake and infe-
rior masks, which can be punished according to Art. 149 of the CL*%. The status of sales
amount in this crime has been controversial in academic circles, and there are mainly the
following different views: objective punishment conditions, accomplished standards, con-
stitutive elements and so on. Scholars who support taking the sales amount as an objective
penalty condition believe that the sales amount has nothing to do with the crime consti-
tution, but the right to launch the penalty, and the right to launch the penalty can only
be started with the sales amount (Wang Zhixiang 2007, 44). Scholars who support taking
the sales amount as the accomplished standard of this crime believe that the sales amount
is one of the constitutive requirements of the crime and the standard for the completion
of the crime; Scholars who support taking the sales amount as a constitutive element of

B (e EASEHLRMIE TP B E RN 2 B B R R R B (B PUHE)D. 2020, Accessed
March 23, 2021. https://www.spp.gov.cn/xwibh/wsfbt/202003/t20200304_455675.shtml#1.

24 Article 149: Whoever produces or sells products listed in Articles 141 through 148 of this Section,
if the case does not constitute the crime as mentioned in these Articles respectively but more than 50 000
yuan is earned from sales, shall be convicted and punished in accordance with the provisions of Art. 140 of
this Section.

190 Becmnux CII6TY. ITpaso. 2022. T. 13. Buin. 1



crime think that the sales amount is a constitutive element of crime. When the conditions
of sales amount are met, it does not represent the completion of crime, but the establish-
ment of crime. Sales amount is the establishment condition of crime of producing and
selling fake and inferior products (Shan Min, Li Yingying 2009, 55). Among the contro-
versial viewpoints mentioned above, the author thinks that it is more in favor of taking the
sales amount as an essential element, that is, taking the sales amount as the establishment
condition of the crime of producing and selling fake and inferior products. Therefore, if
the fake and inferior products are not sold or the sales amount is less than 50 000 yuan, it
does not constitute the crime of producing and selling fake and inferior products.

The “Legal Essentials” of the fourth batch of “Typical Cases” issued by the Supreme
People’s Procuratorate points out that if fake and inferior products have not been sold or
the sales amount is less than 50 000 yuan, according to the Provisions of the Supreme Peo-
ple’s Procuratorate and the Ministry of Public Security on “The Prosecution Standards for
Criminal Cases under the Jurisdiction of Public Security Organs (I)”?* and the Supreme
People’s Court and the Supreme People’s Procuratorate’s “Interpretation of Several Issues
Concerning the Specific Application of Laws in Handling Criminal Cases of Producing
and Selling Fake and Inferior Commodities™?°: If the sum of the sold amount multiplied
by three times and the total value of the fake and shoddy products not sold is more than
150 000 yuan, a case shall be filed for prosecution. Those who sell at a high price or make
exorbitant profits, have a large amount of illegal income, or have other serious circum-
stances that seriously disrupt the market order may also be punished for the crime of

illegal business operation?®’.

2.3.1.2.3. Disposable medical mask medical equipment

During the epidemic period, if the crime of producing and selling substandard dis-
posable masks is to be incriminated, we must first decide whether disposable masks are
medical devices. Article 145 of the CL?® stipulates that criminal objects of this crime are
medical devices and medical materials. As for medical devices, according to Art. 6 of “The
Regulations on the Supervision and Administration of Medical Devices”?, Art. 8 and 9 of

B (RT A ZHIRAEFE RN RSB R AR ERIAUE (D). 2008 Accessed March 12, 2021.
https://www.scxsls.com/knowledge/detail?id=15458.

20 CORTIpHEAE . B Dy T RIS R AR AR N T R AR, 2001, Accessed
March 12, 2021. https://law.Jawtime.cn/d663492668586.html.

7 (e EREHRMGE B YT F W R G BT R B CHEUHED ). 2020 Accessed
March 23, 2021. https://www.spp.gov.cn/xwibh/wsfbt/202003/t20200304_455675.shtml#1.

28 Article 145: Whoever produces medical apparatus and instruments or medical hygiene materials
that are not up to the national or trade standards for safe guarding human health or sells such things while
clearly knowing the fact, thereby causing serious harm to human health, shall be sentenced to fixed-term
imprisonment of not more than five years and shall also be fined not less than half but not more than two
times the amount of earnings from sales; if the consequences are especially serious, he shall be sentenced
to fixed-term imprisonment of not less than five years but not more than 10 years and shall also be fined
not less than half but not more than two times the amount of earnings from sales; if the circumstances are
especially flagrant, he shall be sentenced to fixed-term imprisonment of not less than10 years or life impris-
onment, and shall also be fined not less than half but not more than two times the amount of earnings from
sales or be sentenced to confiscation of property.

20 (PRyT SR M B H A5 ). 2021. Accessed March 25, 2021. https://www.nmpa.gov.cn/xxgk/fgwj/
flxzhfg/20210319202057136.html.
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“The Rules for the Classification of Medical Devices™? and the “Notice on Regulating the
Work Related to the Classification of Medical Devices™! issued by china food and drug
administration, medical devices in China are divided into three categories, according to
the degree of risk from low to high. The Chinese food and drug administration medical
device standards management center (“Standard Management Center”) is responsible for
establishing and maintaining “The Catalogue of Medical Devices Classification”*. How-
ever, “Classification Catalogue of Medical Devices” is not the only reference for the scope
of criminal objects of this crime, and it needs to be constantly updated by the Standards
Control Center with the development and changes of the time. In November, 2019, “Sum-
mary of the results of the classification and definition of the second batch of medical de-
vice products in 2019”% published by China Food & Drug Network, it was clearly stated
that disposable medical masks should be managed as class II medical devices. At the same
time, in practice, China’s medical device supervision and management department has
always managed the primary medical masks according to medical devices. In 2014, the
former China food and drug administration issued the Guiding Principles for Technical
Examination of Medical Mask Product Registration®*, which also clarified that medical
protective masks, medical surgical masks and ordinary medical masks (disposable medi-
cal masks) are managed according to Class II medical devices. This guiding principle is
valid so far, and it is used to guide the provincial medical device regulatory agencies to
standardize the technical review of medical mask products (Ma Xun et al. 2020). There-
fore, it can concludes that disposable masks belong to medical devices.

2.3.1.2.4. Identification of “enough to seriously endanger human health”

Article 145 of the CL requires the degree of “serious harm to human health”, which
indicates that the crime is a dangerous crime. On March 24, 2020, the director of the Re-
search Office of the Supreme People’s Court and the Supreme People’s Procuratorate once
again answered the reporter’s question on criminal justice in epidemic prevention and
control. It was obvious that the identification of “enough to seriously endanger human
health” should be comprehensively judged, and should not only look at one point. Not as
good as the rest. Otherwise the scope of application of this crime will be improperly ex-
panded. Only when fake medical masks are sold to medical institutions and used by medi-
cal personnel can they be considered as “enough to seriously endanger human health”; if
it is sold to non-epidemic-prone areas for people’s daily use, it should not be identified as
the above situation. If it meets the constitutive requirements of other charges, it shall be
determined by extra charges®.

30 (BRI AR A ZEHEI Y. 2015. Accessed March 25, 2021. https://www.nmpa.gov.cn/directory/web/
nmpa/xxgk/fgwj/bmgzh/20150714120001554.html.

3O T RGBT 3800 i 73 256 % TAERIIEAT). 2017. Accessed March 25, 2021. https://www.
nmpa.gov.cn/directory/web/nmpa/xxgk/fgwj/gzwij/gzwijylqx/20170926173301389.html.

32 (RIT AT IS H D). 2017, Accessed March 25, 2021, https://www.nmpa.gov.cn/wwwroot/
gyx02302/sm.htm.

3 (2019455 ZHEZET 280 i 70 e S5 JRIC L), 2019, Accessed March 25, 2021. http://www.
cnpharm.com/c/2019-11-25/690144.shtml.

(B OSSR § A fE 2 ). 2014, Accessed March 25, 2021. https://www.nmpa.
gov.cn/directory/web/nmpa/ylgx/ylqxggtg/ylqxqtgg/20140520120001426.html.
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ary 24, 2021. http://news.cri.cn/20200324/a779318e-4f16-d312-8f49-ecca5dab3c60.html.
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2.3.1.3. The behavior of driving up prices and selling epidemic prevention
articles or articles for daily use at high prices

2.3.1.3.1. The identification of “driving up prices”

According to the “Opinions’, price gouging refers to behavior of hoarding, driving
up the price of protective articles such as masks, goggles, protective clothing, disinfectant,
medicines, or other items related to people’s livelihood, which are urgently needed for
epidemic prevention and control, and making huge profits during the epidemic preven-
tion and control period. During the epidemic period, the behavior of “driving up prices” is
mainly to raise prices, that is, if business operators take advantage of the shortage of pro-
tective articles or daily necessities needed for epidemic prevention and control, and after
deducting production and operation costs and normal profits, they will greatly increase
the prices of products for external sales, which should be regarded as “driving up prices
and profiteering”. The cognizance of the behavior of driving up prices should be combined
with the subjective viciousness of the actor, harmful results, actual operating conditions
and other factors.

2.3.1.3.2. Identification of “relatively large amount of illegal income” in the crime
of illegal business operation

In the Opinions, a “relatively large amount of illegal income” is one of the most in-
criminating conditions. During the epidemic prevention and control period, the iden-
tification of this standard becomes the key to incriminate. According to “the Research
Opinions of the Research Office of the Supreme People’s Court on the Identification of
‘Tlegal Income’ in the Crime of Illegal Business Operation™ in 2013, “illegal income” in
the crime of illegal business operation should refer to the profit amount, that is, the total
income (illegal business amount) obtained by the actor from illegally producing and sell-
ing goods or providing services, and the remaining amount after deducting the reasonable
expenses directly used for business activities. There is no clear regulation of the amount of
illegal income caused by price gouging during the epidemic. The crime of illegal business
operation caused by price gouging is different from unlawful income caused by general
illegal business operations. The price after gouging includes three parts: purchase price
(cost), legal profit, and illegal profit beyond legal profit. If the method of calculating il-
legal income caused by general illegal business operations is unreasonable (Gao Na, Feng
Rui 2020), according to the general public’s cognition, it should not be regarded as the
profit amount, but should be the sales amount after deducting the cost and the legal profit
obtained according to reasonable market price. The author thinks that identifying a large
amount of illegal income can be determined according to “filing standards of illegal busi-
ness crimes stipulated in Provisions on Prosecution Standards of Criminal Cases under
the Jurisdiction of Public Security Organs (II)”*” by the Supreme People’s Procuratorate
and the Ministry of Public Security, that is, “the amount of illegal business operations by

3 (e N RGEBEIE 7T B ok TARR A E G Sk s € RO LR L), 2013, Accessed
February 4, 2021. http://ytzy.sdcourt.gov.cn/ytzy/spyw83/dxalws25/6207671/index.html.

T ART D ZHRE FE T H A LB RPRERIHE (=), 2012. Accessed March 15, 2021.
https://baike.so.com/doc/8734631-9057580.html.
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individuals is more than 50 000 yuan, or the illegal income is more than 10 000 yuan’,
and “the amount of illegal business operations by units is more than 500 000 yuan, or the
amount of illegal income is more than 100 000 yuan”. In practice, local judicial organs can
also grasp this standard according to local economic development level.

2.3.1.3.3. Identification of “other serious circumstances”

The author thinks that “other serious circumstances” in the behavior of driving up
prices should be interpreted in the same way, which refers to behavior with the same na-
ture as hoarding and driving up the prices of protective articles such as masks, goggles,
protective clothing, disinfectant, medicines, or other items related to people’s livelihood.

2.3.2. Criminal acts that hinder the order of social management

2.3.2.1. Behavior of deliberately spreading fabricated and false information and
trouble-seeking behavior

2.3.2.1.1. “Internet rumor-type” crime of seeking trouble

During the epidemic, the perpetrator fabricated false information related to the epi-
demic and spread it via the Internet, causing panic among citizens and disrupting social
order, which is a “network rumor-type” crime of picking quarrels and provoking trouble.
“Internet rumor-type” crime of provoking trouble is not a new crime, but a general ex-
pression based on the particularity of crime implementation space and behavior mode.
It mainly refers to the behavior of fabricating and spreading false information in the in-
formation network, causing serious disorder of public order, which has a particular form
of the traditional “instigating trouble-type” crime of provoking trouble (Zhang Peng
2020, 4). The behavior means of the online rumor-based crime of picking quarrels and
provoking trouble is to fabricate false information about walking, and the behavior place is
cyberspace. On September 6, 2013, the Supreme People’s Court and the Supreme People’s
Procuratorate issued “The Interpretation on Several Issues Concerning the Application of
Laws in Handling Criminal Cases such as defamation by using Information Network”?,
which also stipulated in Art. 5 that “Whoever fabricates false information or knowingly
fabricates false information and spreads it on the information network, or organizes or
instructs personnel to spread it on the information network, causing disturbances and
causing serious public disorder, shall be convicted and punished for the crime of picking
quarrels and provoking trouble”. There is a competing relationship between the crime of
fabricating and deliberately spreading false information and the crime of picking quarrels
and provoking trouble. If the actor has the intention and behavior of provoking trouble
and disturbing social order, which is not limited to spreading false information but using
information network to stir up trouble, it can be regarded as the crime of picking quarrels
and provoking troubles according to the principle of subjective and objective consistency.

38 (TN A5 J2 0 208 St 5 S8 TR 2 S0 PR A T DR A RS ). 2013, Accessed
March 15, 2021. http://www.court.gov.cn/shenpan-xiangqing-5913.html.
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2.3.2.1.2. The difference between the “Internet rumor-based” crime of picking
quarrels and provoking troubles and the crime of fabricating or deliberately
spreading false information

It is of great significance for the correct application of the two crimes to clarify the
main differences between the “network rumor-type” crime of picking quarrels and pro-
voking trouble, and the crime of fabricating or deliberately spreading false information.
First, the scope of false information is different, which is the main difference between the
two crimes. The crime of fabricating and deliberately spreading false information only
regulates false danger, epidemic situation, disaster situations, and alarm situations, and
some scholars think that false information in this crime should be restricted and inter-
preted, and false information should be fundamentally false. If information disseminated
by the perpetrator is basically true on the whole, only some cases are untrue, it cannot be
considered that the perpetrator fabricated and disseminated “false information” (Huang
Huasheng, Li Wenji 2015, 336). “Internet rumor type” crime of picking quarrels and pro-
voking trouble does not limit the content of false information. Second, there are differ-
ences in behavior places. The behavior place of “Internet rumor” crime of picking quarrels
and provoking trouble is limited to “information networks”, while the behavior place of
fabricating and deliberately spreading false information includes “information networks”
and “other media”, and the latter is obviously larger than the former in scope of applica-
tion. Finally, the criminal result is different. “Internet rumor-type” crimes of picking quar-
rels and provoking trouble results in “serious disorder of public order”, while the crime of
fabricating and deliberately spreading falsehood results in “serious disruption of the social
order”. The object of the crime of picking quarrels and provoking trouble is shared public
order, and whether public order includes network order has always been controversial.
Cyberspace order refers to the normal and orderly use of the network for social activities,
which are the reappearance of the real public order in cyberspace (Zhang Peng 2020, 23).
As Professor Qu Xinjiu said, modern society has entered the information society, so it is
acceptable to explain the concept of “public place” in line with the changes in the informa-
tion society (Qu Xinjiu 2013). With the rapid development of the Internet, people’s lives
are closely related to the Internet, and the gap between cyberspace and the real society is
constantly narrowing. Stability of network order is also an indispensable part of the stabil-
ity of public order (Xu Juan 2013). Therefore, during the prevention and control of a novel
coronavirus epidemic, the management of network order should not be underestimated,
and the behavior of using an information network to cause chaos of real social order and
public panic must be strictly regulated by criminal law. In the above case, Zhao Moumou
spread false epidemic information in the WeChat circle of friends, subjectively to satisfy
vanity and expand his network influence. The author believes that he has no intention of
provoking trouble or disturbing social order subjectively. Therefore, depending upon the
principle of consistency between subjective and objective, there is no competition be-
tween the crime of fabricating and deliberately spreading false information and the crime
of provoking trouble. Zhao Moumou only constitutes the crime of fabricating and delib-
erately spreading false information.
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2.3.2.2. Definition of the object of the crime of interference with
public functions

The crime of obstructing public service protects the normal order of public servants
in performing their duties, so it is particularly important to identify the scope of munici-
pal servants. In the context of epidemic prevention and control, all parts of the country
have adopted closed management, and relevant prevention and control measures such as
entry and exit registration and temperature measurement have been taken at all entrances
and exits. Many pertinent staff members are involved in these prevention and control
measures, and some of these staff members are not public servants. So at this time, how to
define the criminal object of the crime of obstructing official duties?

Article 277 of the CL* stipulates that the object of this crime is the staff of state
organs, specifically including staff of state organs, representatives of the National Peo-
ple’s Congress and local people’s congresses at various levels, staft of the Red Cross, staft
of state security organs and public security organs, etc. Article 93 of the CL stipulates
that “State functionaries referred to in this Law refer to those who are engaged in offi-
cial duties in state organs. Personnel engaged in official duties in state-owned companies,
enterprises, institutions and people’s organizations, and personnel appointed by state or-
gans, state-owned companies, enterprises and institutions to engage in official duties in
non-state-owned companies, enterprises, institutions and social organizations, as well as
other personnel engaged in official duties in accordance with the law”. The presentation of
“New Public Service Theory” (Li Xihui 2007, 608) makes the essence of state functionar-
ies clearer, that is, state functionaries are those who have obtained specific qualifications,
have specific functions and powers, and are engaged in state management in the name of
their duties and have certain responsibilities. During the period of epidemic prevention
and control, the essence of public servants is more focused on performing their duties ac-
cording to law, and the behavior of performing their duties has certain particularity. Acts
that interfere with the implementation of measures closely related to epidemic prevention,
quarantine, compulsory isolation, isolation treatment, etc, shall be deemed as acts that
interfere with public service. The public servants specified in the “Opinions” include civil
servants authorized by the state, civil servants entrusted, and those who are involved in
epidemic prevention and control without preparation. Therefore, personnel who assist in
epidemic prevention and control also belong to the staff of state organs. The staff of vil-
lage committees, neighborhood committees, or community gates who are also engaged
in epidemic prevention and control work according to the authorization or entrusting of

3 Article 277:

Whoever by means of violence or threat, obstructs a functionary of a State organ from carrying out his
functions according to a low shall be sentenced to fixed-term imprisonment of not more than three years,
criminal detention, or public surveillance or be fined.

Whoever, by violence or threat, obstructs a deputy to the National People’s Congress or a local people’s
congress at any level from performing his deputy’s functions according to law shall be punished in accor-
dance with the provisions of the preceding paragraph.

Whoever during natural calamities or emergencies obstructs, by means of violence or threat, the work-
ers of the Red Cross Society from performing their functions and duties according to law shall be punished
in accordance with the provisions of the first paragraph.

Whoever intentionally obstructs officers of a State security organ or a public security organ from
maintaining State security in accordance with law and causes serious consequences, though without resort
to violence or threat, shall be punished in accordance with the provisions of the first paragraph.
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higher authorities are also staff members of state organs. However, if they are volunteers
who spontaneously organize to maintain epidemic prevention and control work, or if they
have implemented epidemic prevention and control measures beyond the entrusted scope
despite the authorization of higher authorities, they are not staff members of state organs.
At this time, the offender’s nuisance behavior does not represent the crime of obstructing
official duties, but may constitute the crime of picking quarrels and provoking troubles or
the crime of willful and malicious injury.

2.3.3. Criminal acts endangering public safety

For the crime endangering public safety, the main crimes involved are employing
dangerous means to endanger public security and impairing the prevention and cure of
epidemic diseases. The following mainly expounds the judicial determination of the two
charges, that is, the difference between the two charges.

2.3.3.1. Judicial determination of the crime of employing dangerous means to
endanger public security

On February 27, 2020, Jiang Qibo, director of the Research Office of the Supreme
People’s Court, and Gao Jingfeng, director of the Legal Policy Research Office of the Su-
preme People’s Procuratorate, jointly answered a reporter’s question®’, clearly stating that
in practice, the crime of endangering public safety by dangerous methods should be strictly
grasped according to law. Only when the following three situations are met can the crime
of employing dangerous means to endanger public security be applied: COVID-19 pa-
tients and pathogen carriers who have been diagnosed refuse isolation treatment or leave
isolation treatment without authorization before the isolation period expires, and enter
public places or public transport, suspected patients in COVID-19 refuse isolation treat-
ment or leave isolation treatment without authorization before the expiration of the isola-
tion period, and enter public places or public transport, resulting in the spread of novel
coronavirus, knowing that he has been diagnosed as a COVID-19 patient or a suspected
patient, he maliciously spreads the virus to an unspecified majority out of subjective inten-
tions such as revenge against society, with serious consequences and bad circumstances.
Under the COVID-19 epidemic, the following points should be grasped in the judicial
determination of the crime of employing dangerous means to endanger public security:
First, the definition of the subject of crime. Second, identification of confirming patients
and suspected patients. Third, the definition of the subjective aspect.

2.3.3.1.1. The definition of the subject of crime

The subject of the crime of employing dangerous means to endanger public security is
a general subject or a natural person. The Criminal Law of the People’s Republic of China
does not make other provision on the criminal subject of this crime. Therefore, the criminal
subject of this crime needs to be at least 16 years old and a natural person with criminal re-

O CRRIEIRIR YT E RS PSR D) SE ORbe N\ RO AR i 8 R 2 A ——fr e N IGTA B 70 52 &
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ary 17, 2021. https://www.spp.gov.cn/xwfbh/wsfbt/202002/t20200227_455391.shtml.

Becmnux CII6I'Y. IIpaso. 2022. T. 13. Boin. 1 197



sponsibility, and the unit does not belong to the subject of this crime (Zhang Kai 2020, 9).
In the “Opinions’, there are two types of subjects of the crime of employing dangerous
means to endanger public security, namely, confirmed patients and suspected patients.
For the former, if you want to be guilty, you must have three conditions at the same time:
First, it is a confirmed patient. Second, it implemented one of the two behaviors of refus-
ing isolation treatment or leaving isolation treatment without authorization before the ex-
piration of isolation period. Third, it has entered public places or public transport. For the
former subject, both dangerous offenders and consequential offenders are punished; For
the latter subject, there must be four conditions for conviction: First, “suspected patient”.
Second, it implemented one of the two behaviors of refusing isolation treatment or leaving
isolation treatment without authorization before the expiration of isolation period. Third,
it has entered public places or public transport. Fourthly, the above-mentioned behavior
of the actor caused the consequences of the spread in COVID-19. It can also be seen that
only the consequential offender is punished for the “suspected patient”

2.3.3.1.2. Identification of confirming and suspected patients

Article 78 of The Law on the Prevention and Control of Infectious Diseases*! clearly
stipulates: “Infectious disease patients and suspected infectious disease patients refer to
those who meet the diagnostic criteria for infectious disease patients and suspected infec-
tious disease patients according to The diagnostic criteria for infectious diseases regulated
by the Law of the People’s Republic of China on Prevention and Control of Infectious Dis-
eases*” issued by the health administrative department under the State Council”. Although
there is no clear stipulation of the Opinions on the criteria for diagnosis, professional
judgment should be made according to the diagnostic criteria of COVID-19. No one may
arbitrarily identify others as “confirmed patients” or “suspected patients” before being di-
agnosed by a professional doctor.

2.3.3.1.3. The definition of subjective aspect

It can be seen from the provision of the Opinions that this crime must be subjectively
intentional. In the context of the widespread anti-epidemic of the whole people, every
citizen can subjectively realize that the COVID-19 virus is extremely contagious. Whether
it is a “confirmed patient” or a “suspected patient”, it can be subjectively determined as
intentional if he refuses isolation treatment or leaves isolation treatment without authori-
zation before the isolation period expires and enters public places or public transport. In
practice, most of the actors are indirectly intentional and have a laissez-faire attitude to-
wards the spread of viruses. However, if the actor doesn’t know whether he is infected with
the virus or not, and entering public places causes many people to be infected, the actor
can be regarded as negligent because he subjectively has no intention of the occurrence of
harmful results or even does not want the occurrence of harmful results. At this time, it
does not represent this crime.

(e N IRFEREAL YL B ia). 2004, Accessed March 25, 2021.  https://baike.so.com/
doc/5412518-5650655.html.

2 (e N IR I E L G B i E L e B PR A% G 12 WThRvHE ). 1990. Accessed March 25, 2021.
http://www.law-lib.com/law/law_view1.asp?id=6827.
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2.3.3.2. Judicial determination of the crime of impairing the prevention and
cure of epidemic diseases

In the judicial determination of the crime of preventing and treating infectious dis-
eases, there are mainly the following controversies: First, the interpretation of the ob-
jective element of the crime of impairing the prevention and cure of epidemic diseases,
“Class A infectious diseases”. Second, the intentional crime of obstructing the prevention
and treatment of infectious diseases and scope of understanding.

2.3.3.2.1. Interpretation of “Class A infectious diseases”

The scope of “Class A infectious diseases” is determined in accordance with the Law
on the Prevention and Control of Infectious Diseases and the applicable provisions of the
State Council. According to Art. 3 of the Law on the Prevention and Control of Infec-
tious Diseases, the class of infectious diseases refers to plague and cholera. It does not
include the new coronavirus. Therefore, at the beginning of the outbreak, it was difficult
to identify part of the behavior of resisting epidemic prevention and control measures
as the crime of hindering the prevention and control of infectious diseases. In order to
avoid the injustice of dealing with misdemeanors and even guilty acts, the “Opinions”
interpret “Category A infectious diseases” as including Category B infectious diseases that
require preventive and control measures with reference to category A infectious diseases.
This explanation has solved the problem of identifying most behaviors in judicial practice.
On March 1, 2021, Amendments to the Criminal Code of the People’s Republic of China
No. 11** was formally implemented. The amendment revised the crime of preventing and
treating infectious diseases, and changed “causing the spread of Class A infectious diseases
or having serious danger of spreading” in the first paragraph to “causing Class A infectious
diseases and infectious diseases that have been determined to take measures to prevent
and control Class A infectious diseases according to law or have serious danger of spread-
ing”. It is further clarified that infectious diseases such as COVID-19 and other infectious
diseases that have been determined by law to take steps to manage Class A infectious
diseases belong to the scope of this crime.

2.3.3.2.2. Subjective intentional crime and its cognitive scope

The subjective aspect of this crime is also controversial. The main viewpoints are
negligence and intention. The negligence theory holds that the actors who refuse to im-
plement the epidemic prevention and control measures are “deliberately” implemented
under the control of their own will, but the actors generally hold a negative attitude to-
wards the consequences that cause the spread of infectious diseases or have serious risks of
infection. If the actor intentionally causes serious injury or death, or causes heavy losses to
public and private property, it is beyond the scope of the crime of preventing and treating
infectious diseases, and should be recognized as the crime of endangering public safety by
dangerous means according to law (Wang Tao 2020, 70). The theory of negligence is also
a common theory in the field of criminal law in China, that is, the actor has overconfident

B (e N IR I E % G By A L e B LR A% G 12 WThRHE ). 1990. Accessed March 25, 2021.
http://www.law-lib.com/law/law_view1.asp?id=6827.
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negligence or negligent negligence in causing Class A infectious diseases or spreading
danger. Intentional theory holds that the actor who constitutes the crime of obstructing
the prevention and control of infectious diseases subjectively shows that his violation of
the provisions of the Law on Prevention and Control of Infectious Diseases will cause the
spread of Class A infectious diseases or have serious danger of spreading, and hopes or lets
such a result happen. Judging from the behavior of the crime, most perpetrators know-
ingly committed the crime, and the perpetrators also knew the consequences of their ac-
tions. For the above two theories, the author also agrees with the negligence theory. Today,
when the anti-epidemic prevention and control work are vigorously publicized, the public
should be aware of the spread of COVID-19 virus and the serious consequences caused by
the spread, and at least be overconfident in the harmful consequences.

After briefly expounding the controversial issues in the judicial cognizance of the
crime of employing dangerous means to endanger public security and the crime of im-
pairing the prevention and cure of epidemic diseases, the author thinks that Sun Mou-
mou’s behavior in the above case constitutes the crime of endangering public safety by
dangerous methods. First of all, Sun Moumou is suspected to be a “suspected patient”
after being diagnosed by a professional doctor, which accords with the main elements of
the crime of employing dangerous means to endanger public security subjectively. Sun
Moumou should be aware of the harmful consequences caused by his refusal to accept the
epidemic prevention measures and returning to Ji-an by bus. Although he is not actively
pursuing the direct intention of causing many people to be isolated for observation, he is
at least in a psychological state of laissez-faire for the harmful consequences of his behav-
ior, which is indirect intention, and it endangers the safety of the unspecified majority,
which conforms to the constitutive requirements of the crime of endangering public safety
by dangerous means.

3. Conclusions

In the prevention and control of epidemic situation in COVID-19, we should always
adhere to restraint and prudent attitude and implement the criminal policy of combining
leniency with severity while severely cracking down, which is a reasonable path that our
country must adhere to when dealing with epidemic-related crimes in the face of sudden
public health incidents.

The policy of combining leniency with strictness is the basic criminal policy of our
country, which runs through the whole process of criminal legislation, criminal justice,
and criminal execution. In dealing with epidemic crime, we should adhere to the prin-
ciple of combining leniency with strictness, be strict in general, and promote the effect
of epidemic prevention and control. We should correctly grasp the relationship between
leniency and strictness. In accordance with the law, we should severely punish the crimi-
nal acts that seriously hinder epidemic prevention and control, such as resisting epidemic
prevention and control measures, obstructing official duties, provoking troubles, violently
injuring doctors, making fake and selling fakes, driving up prices, defrauding, destroying
wildlife resources, etc. At the same time, we should give lenient treatment to mild crimes,
which is conducive to resolving social contradictions, relieving social tension under the
epidemic situation, and reducing confrontation and enhancing social stability (He Huan
Mary 2020, 22). “Leniency” and “Strictness” are relative. For more serious criminal sus-
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pects, the authorities can also be lenient according to law within tolerable limits. For crim-
inal suspects who do not gain leniency, they must insist on being cruel according to law.
Combining leniency with severity is neither blindly strict nor infinitely lenient. For differ-
ent crimes, the severity of the penalty should be adapted to the criminal behavior carried
out by the perpetrator, so as to ensure the realization of the deterrent power of penalty. Ten
batches of Typical Cases issued by the Supreme People’s Procuratorate not only give full
play to the guiding role, but also deter potential epidemic crimes, which shows social fair-
ness and justice and better serves the overall situation of epidemic prevention and control
and social and economic development. These ten batches of “Typical Cases” fully reflect
the specific application of the criminal policy of tempering justice with mercy during the
epidemic air defense period, and insist on using strict and lenient means to deal with the
epidemic crime.

3.1. Adhere to the principle of “strictness” according to law

The unusual nature of the crime determines the unusual nature of criminal policy
(Chen Xingliang 2004, 4). Strike hard is regarded as “an extraordinary means of struggle
to solve the problem of extraordinary crime” (Xiao Yang 1996, 48). In Guiding Opinions
on Handling Criminal Cases during Epidemic Prevention and Control*, the Supreme
People’s Procuratorate pointed out that criminal acts that endanger epidemic prevention
and control and seriously disrupt social order should be strictly grasped according to law.

3.1.1. The principle of legality

In the face of epidemic-related crimes, first of all, ten batches of “Typical Cases” have
strictly implemented the principle of a legally prescribed punishment for a given crime,
and the implementation of the criminal policy of combining leniency with strictness must
be based on the law, so as to realize the legality of leniency and strictness. The timely pub-
lication of “Opinions” provides a concrete basis for punishing epidemic prevention and
control crimes according to law, so that judicial organs can accurately grasp the boundary
between crime and non-crime when dealing with epidemic crimes, strictly distinguish
the relationship between this crime and the other crime, prevent one-sided strictness, and
expand the targets of attack. For example, before the “Opinions” was issued, violations
of epidemic prevention and control measures, such as concealing trips and not wearing
masks, caused serious risks to the spread of COVID-19, and most of them were still in-
vestigated and punished for crimes of endangering public safety by dangerous methods.
Opinions clearly stipulate the subject scope of the crime of employing dangerous means to
endanger public security and the crime of impairing the prevention and cure of epidemic
diseases, which make the application of these two crimes clearer and clearer.

3.1.2.The principle of adapting crime to punishment

Secondly, these ten batches of “Typical Cases” reflect the basic principle of adapting
crime and punishments. Art. 5 of the CL stipulates: “The severity of punishment should

O OT P 1R B 7 ) 7 R TR = S AR (48 9 = L), 2020. Accessed March 25, 2021. http://legal.
people.com.cn/n1/2020/0203/c42510-31568183.html.
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be adapted to the crime committed by criminals and the criminal responsibilities they
bear”. This is the normative basis for the principle of adapting crime to punishment to
assume the role of judicial guidance. Moreover, the principle of adaptation of crime and
punishment is the criminal law system with crime and punishment as the core symbol
in China, which is enshrined in the basic principle level (Gao Ming Xuan 2019, 19). On
the one hand, we should different epidemic-related crimes differently after comprehen-
sively considering the behavior, subjective attitude, harmful consequences, social harm-
fulness, social impact, and confession and punishment after the crime. On the other hand,
“Opinions” also clarified the circumstances of severe punishment. For example, for the
first batch, the second batch, and the third batch of “Typical Cases” of crime that hinder
social management order, “severely punish the crime of resisting epidemic prevention and
control measures according to law”. The legal gist points out that violent attacks on police-
men who are performing their duties according to law will be severely punished for crimes
of obstructing official duties; as for economic and property crimes, the legal gist of the
fourth batch of Typical Cases pointed out that the production and sale of fake and inferior
medical equipment are extremely harmful and must be severely punished according to
law. The legal gist of the seventh batch of “Typical Cases” points out that those who drive
up prices and seek huge profits during the epidemic prevention and control period, which
constitutes a crime, shall be given a heavier punishment according to law for the crime of
illegal business operation. The legal gist of the fifth batch of “Typical Cases” on the crime
of fraud points out that those who swindle property such as disaster relief, medical goods
and materials can be severely punished depending on the crime of fraud. Those who use
telecommunication networks to defraud the property of the elderly, students in school,
or defraud disaster relief, medical materials and other property shall be given heavier
punishment as appropriate; for crimes that endanger the resumption of work and produc-
tion, the criminal acts that hinder the resumption of work and production shall be strictly
prosecuted according to law.

3.1.3. Legal procedures

Finally, judicial organs also strictly follow legal procedures when dealing with crimes
involving epidemic situation. In the application of coercive measures, if the criminal sus-
pect is a suspected or confirmed patient, in principle, no coercive custodial measures
should be taken. First, the original criminal suspect should be treated with medical treat-
ment and then properly handled according to law. For example, Wei Moumou in Laibin
City, Guangxi Zhuang Autonomous Region was suspected of obstructing the prevention
and treatment of infectious diseases, and Li Moumou in Jinshan District, Shanghai was
suspected of obstructing the prevention and treatment of infectious diseases. The suspects
were not given compulsory measures for detention. After the periods of recovery or isola-
tion expired, they were punished depending on the law. In terms of procedure, we should
strictly protect the basic rights of criminal suspects, strictly abide by the provisions of the
Criminal Procedure Law on quick adjudication, summary, ordinary procedures, delivery,
notification and other deadlines, minimize the impact of epidemic prevention and control
on the efficiency of handling cases, and realize the unity of combating crime and protect-
ing human rights.
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3.2. Adhere to the principle of “lenient punishment” according to law

The lenient punishment according to law means that the criminal suspects and de-
fendants who commit minor crimes or have lenient circumstances are treated leniently
according to law, so as to minimize social opposites, disintegrate crime and promote social
harmony (Wang Wenhua, Yao Shuju 2020, 156). Although criminal behavior during the
epidemic prevention and control period always adheres to the overall strictness, it does
not exclude leniency according to law, and it can realize the organic unity of legal effect
and social effect to the maximum extent.

3.2.1. The system of pleading guilty and accepting punishment with leniency
shall be applied according to law

In 2018, with the revision of the Criminal Procedure Law, system of lenient pun-
ishment for guilty pleas and punishment was formally established. This system has been
widely used in judicial practice since it was established. In epidemic crime in 2020, the
system of pleading guilty and lenient punishment was also widely used. Procuratorial or-
gans implement the requirements of prevention and control according to law, and edu-
cate and encourage criminal suspects to truthfully confess and repent for minor criminal
crime. The applicable rate of the system of pleading guilty and lenient punishment in epi-
demic cases of procuratorial organs in China is 86,6 %, and the applicable rate of pleading
guilty and lenient punishment in epidemic cases of procuratorial organs in some prov-
inces exceeds 90 %*. In ten batches of “Typical Cases”, this system was applied in many
cases. For example, in the second batch of Typical Cases of Wang’s nuisance of official du-
ties in Renshou County, Sichuan Province, the Renshou County Procuratorate considered
that the facts of the case were clear and evidence was true and sufficient. Wang confessed
truthfully after arriving at the case and voluntarily pleaded guilty, which met the applica-
ble conditions of the system of pleading guilty and lenient punishment. After the procu-
ratorial organ interrogated, informed the litigation rights, and explained the law, Wang
signed the confession and punishment statement and agreed to apply the quick ruling
procedure in the presence of the duty lawyer and provided legal assistance. Zhao Moumou
in Longyao County, Hebei Province, sought trouble. The judge of the case passed the in-
terpretation of the law. Zhao Moumou pleaded guilty and sincerely repented, voluntarily
signed the “Pledge of Confession and Punishment”, and agreed to apply the quick ruling
procedure. In the fifth batch of “Typical Cases”, Wu Moumou voluntarily pleaded guilty at
Yangchun City, Guangdong Province. Yangchun city Procuratorate decided to apply the
System of lenient punishment for guilty plea and punishment to Wu Moumou, and filed
a public prosecution with Xiangchun City Court, and suggested that summary procedure
should be applied.

3.2.2. The implementation of the judicial concept of less arrest and caution

Less arrest and careful prosecution are also one of the important contents in our
criminal policy. “Careful arrest and reduction of arrests” do not mean that criminal sus-

S CAFRATTATERI L T HANE S IR AR [E )7 %€7). 2021, Accessed March 9,
2021. https://www.12309.gov.cn/llzw/jcyksjb/202103/t20210308_511580.shtml.
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pects are not arrested. Criminal suspects who should be arrested are arrested. If they are
not arrested, this will not be enough to crack down on crime. Of course, “less arrest and
caution” doesn’t mean that all criminal suspects should be arrested, and it doesn’t mean
that arrest replaces investigation activities, promotes compensation by arrest, or broadens
the role of arrest as a coercive measure (Lu Zhigiang 2017, 7). On the one hand, the im-
plementation of “Careful arrest and reduction of arrests” is an important manifestation of
the procuratorial organs actively performing their duties; on the other hand, it can also
prevent the occurrence of unjust, false, and wrong cases. To implement the judicial idea of
less arrest and caution, first, criminal suspects with minor crime, less social harm, and less
subjective malignancy should make a decision not to prosecute according to law, not to
arrest them and save judicial resources. For example, in “Typical Cases”, Wang Moumou
and Fu Moumou in Huzhou City, Zhejiang Province were suspected of falsely issuing
special invoices for value-added tax*®. The logistics company operated by Wang Moumou
was one of the few local logistics enterprises that could resume work after the outbreak of
the COVID-19 epidemic, and undertook a number of transportation business of epidemic
prevention materials. In order to ensure the smooth logistics of epidemic prevention ma-
terials and people’s livelihood products, the court conscientiously implemented the crimi-
nal policy of combining leniency with severity, actively applied the system of pleading
guilty and accepting punishment with leniency, comprehensively considered the subjec-
tive viciousness of Wang Moumou and Fu Moumou, investigated the amount of crime and
the objective reality of paying back the taxes involved in the case, and made a decision not
to prosecute Wang Moumou and Fu Moumou according to law. After explaining the law
and giving targeted education on the rule of law, the criminal suspects were addressed in
a timely manner. Second, arrest measures should be used with caution for criminal sus-
pects, the necessity of detention should be examined for criminal suspects who have been
arrested, and the compulsory measures should be changed in time for criminal suspects
who do not need to be arrested. For those who have taken compulsory measures, the ne-
cessity of detention should be examined seriously, and if there is no necessity of detention,
the compulsory measures should be changed promptly. In the case of an engineering com-
pany in Tianjin and Zhang Moumou suspected of bribery?’, after Zhang Moumou com-
missioned a defender to submit a review on the necessity of detention, the procuratorate
found that the facts and evidence of Zhang Moumou’s bribery case were clear and fixed,
and there was no possibility of destruction, forgery of evidence, collusion, interference
with witnesses™ testimony, etc. Moreover, he pleaded guilty and acknowledged punish-
ment, and the change of compulsory measures did not affect the proceedings and did not
pose personal danger. At the same time, if Zhang Moumou continues to be detained, it
will affect the promotion of municipal key projects undertaken by the company. In order
to implement the Opinions of the Central Political and Legal Committee, the Supreme
People’s Court, and the Supreme People’s Procuratorate on Legal and Political Organs to
Guarantee Resumption of Work and Resumption of Production during Epidemic Preven-
tion and Control according to Law*®, and to protect the normal development of private

40 (4 AT SEHLIRMIE TP B Al 28 BN B A0 R R S B RN ). 2020, Accessed
March 5, 2021. https://www.spp.gov.cn/spp/xwibh/wsfbt/202003/t20200320_456968.shtml#1.

7 (G ER SN MIE S B R il R R B RIS SR (SN ). 2020, Accessed
May 5, 2020. https://www.spp.gov.cn/spp/xwibh/wstbt/202003/t20200320_456968.shtml#1.

B (R TBIENIRAME RS B M 2 TR I ML), 2020, Accessed March 31, 2021.
http://www.moj.gov.cn/government_public/content/2020-03/02/tzwj_3243029.html.
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enterprises, Zhang Moumou was released on bail pending trial after seeking the opinions
of the supervisory organs.
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Yyactue npoxkypopa
B TPa)KJAHCKOM U aIMMHUCTPATUBHOM IIpo1ecce
NpU 3al[UTe 00IeCTBEHHbIX MHTEPecoB B KuTae

I35 Ilaocre!, JTu Ao?

! [llaHxaliCKui1 yHUBEPCUTET IIPABa U IOMUTHKIL,
Kuraiickaa Haponnas Pecniy6imka, 200333, Illanxait, pajton Llumy, np. BaitunHcyH, 7989

2 MHCTI/ITYT CPaBHUTENDbHOI'O IPABOBENEHNA IIPU Kuraitickom TIOMNTUKO-IIPABOBOM YHUBEPCUTETE,
Kwurarickaa Haponnas Pecriy6muxa, 100088, ITexun, paiion Xaiigsnp, mocce CutydsH, 25

IOna nuruposanusa: 1131 llaocroe, JIn fo. 2022. «YyacTue npokypopa B TPa’k[JaHCKOM U afiMIU-
HMCTPATMBHOM Ipoliecce IpM 3alyuTe OOLIeCTBEHHBIX MHTepecoB B Kurae». Becmuux Cankm-
Ilemepbypeckozo yrnusepcumema. Ilpaso 1: 206-218. https://doi.org/10.21638/spbul4.2022.111

C 6BICTPBIM pasBUTHEM 9KOHOMUKI BCe Yallje BCTPEYAIOTCS CIyday HapyLIeHst O0IeCTBeH-
HBIX MHTEPECOB, HAIIpUMep 3arps3HeHIe OKPY>Kalolllell Cpefibl, BO3HMKAeT mpobieMa 6e3-
OIIACHOCTM IIPOAYKTOB MUTAHMA U JIEKAPCTB, YTO MPUBOAUT K HAPYIIEHNIO TMYHBIX IIPaB
Yl OTPOMHBIM IIOTEPSIM MMYILECTBEHHBIX CPEACTB OObIIOro Yncia mofeii. B Hacrosiiee Bpe-
M1 TpaXK/JaHe MM COOTBETCTBYIOI e O0IIeCTBEHHbIE OpPraHM3al My HeCIIOCOOHDI 0OpaIaTh-
Cs1 47151 pelieHns Ipo6yieM B CYA C MICKOBBIM 3asIB/IEHIEM, 3aTPAryBaoINM OOIleCTBEHHBIE
MHTEpPeCh, I03TOMY HeOOXOAMMO [I0/IaraThbCsi Ha OPraHbl IPOKYPATYPBL [A/Is1 3aIUThL 001Ie-
CTBEHHOTO IOPsifiKa ¥ OOLIeCTBEHHbIX MHTEepecoB. [Ipy MCIOMTHEHNH IPOKYpOpaMU COOT-
BETCTBYIOIIUX 3aKOHOJJaTE/IbHBIX aKTOB JOCTUTHYTHI 3HAUNUTEIbHbIe Pe3y/IbTaThl B 00/IacTI
3aIMTHI 0OIIECTBEHHBIX MHTEPECOB, OHAKO BOZHUKIIM IPOO/IEMBI KaK B TPaXXJAHCKOM, TaK
M QIMVHICTPATUBHOM CY/JOIIPOM3BOACTBE IIPY 3aIUTe OOIeCTBEHHBIX NHTEPECOB B JIeTaX,
BO30Y>KIEHHBIX OpraHaMit IPOKypaTypsl. OfHa 13 mpo6reM COCTOUT B TOM, YTO JaHHAS Ka-
TEropysl fie/l KacaeTcs /IMIND C/IydaeB, YKa3aHHBIX B 3aKOHAX, TAKOKe IPY OCYILeCTBICHUN
IPOKYPOPCKOTO Hafi30pa BO3HUKAIOT CIOXKHOCTM [OKas3bIBaHWA yiepba 0O6lIecTBEeHHBIM
MHTepecaM I HefloCTaTKa Ipo¢eCcCHOHANIbHbIX 3HAHNUIT IPOKYPOPOB. B cTaThe mpencTasiie-
Ha 11 [IpOaHANMM3MPOBAaHA IIPAaBOBasl OCHOBA YYacTVsI IIPOKYPOPOB NPy OOpalieHnn ¢ UCKa-
MJ B 3aIIUTY OOIeCTBEHHBIX NHTepecoB B KuTae, pacKpbITH IPUIMHbI QyHaAMEHTATBHBIX
npo6em. Kpome T0ro, mpenioskeHsl CIOCOOB! COBEPIIEHCTBOBAHNS AEHCTBYIOIIEr0 3aKOHO-
JATeNbCTBA ¥ IIyTH PeLIeHNs BO3HUKAIIX MPOO/IeM C IIOMOIIBIO MCIIONb30BAHMS COBpe-
MEHHOJI MHTeJI/IEKTYa/IbHOII CyfeOHOI CICTeMBI I COOTBETCTBYIOLIUX aIMUHUCTPATUBHBIX
OpraHOB B 00/1aCTI 9KOJIOTYN U OKPYIKAIOLIeli Cpefbl, IPMPOFHBIX PeCYPCOB, IPOLYKTOB M-
TaHMsI Y IEKApCTB, 3aIUThI IPAB IOTPeOuTeNEeN U T. 1.

Kniouesvte cnosa: opraHbl IPOKYPATYPHl, 3alllUTa 00IeCTBEHHBIX MHTEPECOB, OXpaHa OKPY-
Kalolell cpefibl, 6€30MacHOCTh IMIEBHIX IIPOIYKTOB, JJOKa3bIBaHNUe, NCKYCCTBEHHBIN MH-
TeJIIeKT.

1. BBengenne

23 okra6pa 2014 r. B Pemennsax 4-ro miaenyma LlenrpanbHoro komurera Kommy-
Huctndeckon maptun Kuraiickoit Hapoguoit Pecrry6nmuxu (zanee — KHP) 18-ro co3sbi-

© CankT-IleTep6yprckuii rocyaapcTBeHHBI yHUBEpCHUTET, 2022
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Ba! BriepBbIe OBUIO IIPEIOKEHO CO3ATh PEXXIM YIaCTHsI IIPOKYPOPOB B Cyie6HOM Hpo-
Lecce Ipy 3aiure 00116 CTBEHHBIX nHrepecoB. B mae 2015 1. IlenTpanbHasg pyKoBOAA-
Ias TPYyIIa 110 BCECTOPOHHEMY YINyO/eHMI0 peGopMbl pacCMOTperna U IPUHsIIA 9KC-
HepUMeHTa/IbHYI0 mporpaMmy «O pedopme CyAOIpOU3BOACTBA B OpPraHax IPOKYpaTyphl
npy O6PALIEHNN C UCKAMI B 3aLIUTY OOIIECTBEHHBIX MHTEPECOB»?, COIEPIKALIYIO TIPUH-
LVUIIBl YYacTysl IIPOKYPOPOB B CYyAeOHOM IIpoliecce, 3aTparuBaiolieM OOIeCcTBEHHbIE
MHTEPECH, MOPSANOK PACCMOTPEHMUs e, 3aTParuBaiolMX OOIleCTBEHHbIE MHTEPECHI,
u apyrue TpeboBaHus. B urone TOro >ke rofa Ha4anOCh NpUMeEHEHMe TaKOI IPOrpaMMBbl
Ha fIBa rofia B 87 ropoficKUX IPOKypaTypax 1 759 palloHHbIX IpoKyparypax. Ha ocHo-
BaHMM Pe3y/NbTaTOB BbILIEYKa3aHHOTO KCIIepyMeHTa Ha 28-M 3acemanunu IloctosHHOTO
KoMuTeTa Beekmraiickoro cobpaHysi HApOJHBIX IpefcTaBuTeneil 11-ro co3biBa B Ipax-
JAHCKuiT nporeccyanbhbii kopekc KHP? n Kogieke a/MUHIUCTPaTUBHOTO CYOIPOU3BOJ-
crtBa KHP* (manee — I'TIK KHP u KAC KHP) 65111 BHeceHbI n3MeHeHus ot 27.06.2017,
Kacalollyecss y4acTys IPOKYpOpPOB B I'PaXTAHCKOM ¥ aIMMHMCTPATUBHOM IIpoliecce
mpy 3amuTe 00IecTBeHHbIX MHTepecoB. Bepxosubiit cyn KHP u TenepanpHas npoky-
parypa KHP coBmecTHo npunsamu Pasbsacuenne ot 23.02.2018 0 HEKOTOPbIX BOIIPOCaAX,
KaCaloIXCsl IPUMEHEeHMs IPOKYPOPaMU 3aKOHOJATe/IbCTBA B CYAeOHBIX [ieaX, CBS3aH-
HBIX C 001iecTBeHHbIMY MHTepecamu® (anee — PasbsicHeHue). PasbscHeHNE COCTONUT
u3 4 rnas (obliee MONOXKEHMeE, yYacTie IIPOKYpOpa B IPaXJaHCKOM IIpoliecce Ipy 3a-
UTe 0OIIeCTBEHHBIX IHTEPECOB, y4acTue IPOKypopa B aIMIHUCTPATUBHOM IIpoLiecce
[pu 3a1uTe OOLUIECTBEHHBIX NHTEPECOB U JOIIONHUTEIbHOE OJIOKeHNe) 1 27 CTaTbelt.
Taxoke 23.04.2019 na 10-m 3acemanun IloctosHHOro KomMuTeta Beekuraitckoro cobpa-
HUS1 HAPOJHBIX MTpeAcTaBuUTeNeil 13-ro co3piBa 66110 BHECEHO fononHenne B 3akon KHP
o ipokypopax®, npuusTeii 28.02.1995 Ha 12-M 3aceganuu [TocrosiHHOrO KOoMuTeTa Bee-
KMUTAJICKOTO COOpaHusl HapONHBIX MpeACcTaBUTeNeil 8-T0 co3biBa: B CT. 7 «IlomHOMOYMA
IPOKYPOPOB» BHECEH II. 3: «...OCYLIECTB/IATh pabOTy MO YYacTUIO B Cy/leOHbIX IIpOIlec-
Cax IpU 3aLuTe 00IeCTBEHHBIX NHTEPECOB.

O60611ast ONBIT CyAeOHON NMPAKTUKYU 3 MOC/IEHNE TOAbI, MOXXHO OTMETUTb, YTO
LIEHHOCTb PeXUMa Y4acTUs IPOKYPOPOB B IPAKIAAHCKOM U afMUHUCTPATUBHOM IIPO-
Ijeccax IpM 3aluTe OOIIeCTBEHHBIX MHTEPECOB IIOCTENIeHHO IOBbINIaaach. Hanzop 3a
BBINIOJIHEHVEM aIMUHUCTPATUBHBIMYU OpraHaMM CBOMX O0s5I3aHHOCTENl B COOTBETCTBUIU
C 3aKOHOM 1 UX 3(pPEeKTUBHOCTHIO TP 3alINTe OOI[ECTBEHHBIX MHTEPECOB U 3AKOHHBIX

U b e i g G - A TRIHERE AR VRS [ T B R MR U2 ) (Pemennst 1eHTpanbHOTO KOMUTe-
ta KommyHmcTideckoit naptuyt Kuras 1o HeCKOIbKMM OCHOBHBIM BOIIPOCAM, KAacalomMMCs BCECTOPOH-
HEro IpPOJBIDKEHUA BePXOBEHCTBA 3akoHa]. [Jara obpamienusa 19 mions, 2021. https://www.ccps.gov.cn/
xytt/201812/t20181212_123256.shtml.

2 (RN R A SR IFIASUE R A T E) [Okcnepumentanbas nporpamma «O pedopme cygo-
IIPOM3BOACTBA B OPraHaxX MPOKYPATYphl IpK OOpallleHny ¢ MCKaMI B 3aLIUTY OOI[eCTBEHHBIX MHTEpe-
coB»]. [lata o6pamtenns 20 mons, 2021. https://www.spp.gov.cn/zdgz/201507/t20150703_100706.shtml.

3 (e N RILFIE R FFF 1A [Tpakpanckuil nponeccyanbhslii kogekc KHP]. Jara o6pauie-
Hust 23 mionst, 2021. https://www.spp.gov.cn/spp/f1/201802/t20180201_363882.shtml.

4 (e N RIEFTEATEOFATEY [Komekc afMMHICTpaTiBHOTO cyponpoussopctea KHP]. Jlara
obparenus 23 uions, 2021. https://www.spp.gov.cn/spp/f1/201802/t20180207_365256.shtml.

S (RmARER e AR R TR A IR A R IFE AR TR [Pass-
SICHEHJe 0 HEKOTOPBIX BOIPOCAX, KAcaloIINXCs IPUMEHEeHNs IPOKypOpaMyl 3aKOHOJATeNIbCTBA B Cyhe0-
HBIX JleflaX, CBA3aHHBIX C 00IecTBeHHbIMI MHTepecamu]. Jara obpamennsa 20 mioHs, 2021. https://www.
spp.gov.cn/xwibh/wsfbt/202012/t20201230_504430.shtml#2.

o (e N IRIEFIEARG 2 H V%) [Bakon KHP o mpokypopax]. [lara obpamenus 23 wmions, 2021.
https://www.jcy.gz.gov.cn/xxgcssxfzl/1122. jhtml.
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IIpaB HapoJja BHEC 3HAYMTEbHbIN BK/Ia/l B TApAHTUIO CTPOUTEIbCTBA SKOMOTMYECKO L1~
BUIM3ALMHN U 6€30IIaCHOCTD MUTAHNSA IPOAYKTOB U JIEKapCTB. BUs JOCTVOKEHNS Y TIPO-
rpecc, BaKHO TaKXKe IIPM3HATD, YTO CyAeOHBIN IIpoliecc B 06/1aCT 3alNUThI OOIIeCTBeH-
HBIX MIHTEPECOB BCe €llje AB/ISIeTCS HOBBIM JIe/IOM 110 CPAaBHEHUIO C IPYTUMU 00/1acTsAMU
CymeOHOro Tpolecca U CTONKHETCS ¢ HOBBIMIU Ipo6/1eMaMul ¥ BBI30BaMI 110 Mepe pas-
BUTHA. PaccMOTpUM psAl 0COOEHHOCTEN y4acTusl IPOKYPOPOB B TPAXKAAHCKOM M affMMI-
HICTPATUBHOM IIpoliecce IpH 3aliTe 0OIeCTBEHHDIX IHTEPECOB.

2. OcHOBHOE HCCIeNOBaHMeE

2.1. IIpasosas ocHo8a yuacmus npoxypopoe 6 cydebnvix npoveccax,
Kacaroujuxcs 3auumaol 00U4eCtéeHHbIX UHMePecos, U PopmMa ux yuacmus

JleiicTBylomas MpaBoBas OCHOBA Y4aCTHA IIPOKYPOPOB B CyfleOHBIX MTPOLieccax Ipu
3amuTe 0OIIeCTBEHHBIX MHTepecoB B KuTae I/TaBHBIM 00pa3oM COCTOUT M3 CIEHYIOMNX
Hopm: ct. 55 I'TIK KHP?, 11. 4 ct. 25 KAC KHP3, BblmeykasanHoro PasbsicHenust Bepxos-
Horo cyzia KHP u Ienepanbnoii npokyparypst KHP, a Takxke cT. 25 3akon KHP o 3amure

(mamsTH) MaBIIKMX repoes’.

7 Crarbs 55 TTIK KHP: «B cnyyae 3arpssHeHUs] OKPY>KaIOLIEli CPefibl, YieM/IeHNs 3aKOHHbIX I1PaB
U MHTepPeCOB MHOIMX IOTpeOuTesell U COBEepLICHNA APYIMX AEVCTBUIL, HAHOCAIIUX yiepO oOljecTBeH-
HBIM MIHTepecaM, OPTaHbl I COOTBETCTBYIOLIME OPraHM3aLVM, IPeIyCMOTPEHHBIE B 3aKOHe, MOIYT 00pa-
IAThCA C MICKAMU B HAPOJHbIE Cy/Ibl. B cTydae BbIABIEHNA HAPOJHBIMYU IPOKYPATypaMy IIPY UCTIONTHEHUN
CBONX IIOJTHOMOYMIT AeVICTBIIL, HAHOCSIINX YIep6 9KOMOTMIECKOI Cpefie U OXpaHe PeCypCOB, YIIeM/IIIo-
VX 3aKOHHBIE IIPaBa I MHTEPEChl MHOTMX HOTpebuTeneil B cdepe 6€30IacHOCTU MUILEBBIX MPONAYKTOB
U JIEKApCTBEHHBIX CPEJICTB, a TAK)Ke MHBIX eVICTBII, HAHOCAIIMX YIiep6 061IeCTBEHHBIM MHTEPECaM, OHI
BIIpaBe 06paIaThCsI C MCKAMIL B HAPOAHbIE CYAbI IPM OTCYTCTBUIM OPTaHOB ¥ OPTAHM3ALNIL, YKa3aHHBIX
B IIPEAbIAYIeM IYHKTe, MIM IPY OTKa3e OPraHOB )M OPTaHM3alMil, yKa3aHHBIX B IPENbIAYyIIeM IIyHKTe,
OT 06palleHNA C UCKaMU B CyfIbL. B cirydae o6paleHns ¢ MCKaMy B Cy/ibl OpraHAMU W/IV OPTaHM3AIVAMI,
YKasaHHBIMU B TIPEbI/I1lieM TIyHKTe, HApOJiHble IPOKYPATyPhbl MOTYT OKasblBaTh nofuepskky» ({H14HE A
[OILANE R FIFIATED [Tpakmanckumit mpoueccyanbhbiit komexke KHP]. Hata o6pamenns 23 utoms, 2021.
http://www.moj.gov.cn/Department/content/2018-12/25/357_182594.html).

8 Ilynkr 4 ct. 25 KAC KHP: «Ecnu B X0fie UCIIONHEeHVsl CBOVX II0/IHOMOYNIT HAPOJHBIE IIPOKYPATYPbl
BBLAB/IAIOT, YTO aIMMHNUCTPATUBHBIE OPTaHBI, OCYIIECTB/IAIONINE HA/I30P U YIIpaBlIeHMe B TaKuX cdepax,
KaK OXpaHa 3KOJIOTIYECKON Cpefibl M PeCypcoB, 6€30MacHOCTDh IMMIEBBIX MPOJYKTOB M JIEKAPCTBEHHBIX
CpeficTB, OXpaHa TOCYAAPCTBEHHOIO MMYIIECTBA, MPEOCTaB/eHNe MpaBa IOAb30BAHNA 3eM/IAMHU, KO-
TOpbIe HAXONATCSA B TOCYAPCTBEHHO COOCTBEHHOCTH, U B APYIUX cepax OCYILIeCTB/IAIOT CBOU IIOTHO-
MOuYMsA C HapyLIeHNeM 3aKOHA WM 6e3[iefiCTBYIOT, YTO MPUBOIUT K YIIeMIEHNIO TOCYAAPCTBEHHbIX VIV
001IIeCTBEHHBIX IHTEPECOB, TO OHM HO/DKHBI BHOCUTD B a[MMHVCTPaTHBHbIC OPTaHbl COOTBETCTBYIOIIE
aKTBI IPOKYPOPCKNUX pearnpoBaHuMil, IPU3BIBAIOIINE VX UCIOTHATD CBOU 00A3aHHOCTY B COOTBETCTBUM
C 3aKOHOM. EC/i aIMMHMCTpaTHBHBIE OPraHbl He BBIIOMHAIOT CBOM O00A3aHHOCTH, HAPOJHBIE IPOKypa-
Typbl BIIpaBe 06paIlaThcsi ¢ MCKAMMU B HAPOJHbIE CY/Ibl B COOTBETCTBUM C 3aKkoHoM» ({HHE N [RFLA
TEFATEY [Komekc agMuHKCTpaTuBHOrO cyponponssonctsa KHP]. [lara obpamenns 23 urons, 2021.
https://www.spp.gov.cn/spp/fl/201802/t20180207_365256.shtml).

9 Crarbs 25 3akona KHP o samure (namsru) naBuux repoes: «1. Biuskue pojcTBeHHUKY IABIIMX
repoeB B COOTBETCTBUN C 3aKOHOM MOTYT 00OPAIaThCs ¢ MICKaMM B HApOJHbIE CY/bI 3a eICTBIA, IOCATAIO-
II[VIe Ha MIMeHa, 1300 pakeHNe, 4eCThb U JOCTOMHCTBO IABIINX repoes. 2. Ecm y maBIImx repoes HeT 61us-
KIX POLCTBEHHVKOB M/IN €C/TN OIM3KIe POACTBEHHUKI OTKA3bIBAIOTCS OOPAIIATHCS C ICKAMU B HAPOJHbIE
CYZBI, OPTaHbI IIPOKYPATYPbI BIIPaBe 0OpaIaThCs € MICKaMU B HAPOJHBIE CYIBI B COOTBETCTBUM C 3aKOHOM
B OTHOILIEHNY JICICTBUIA, TOCATAIONIMX Ha VIMS, U300paskeHe, 4eCThb VI JOCTOMHCTBO MABIINX FepoeB I Ha-
HOCSIIYX YIIlep6 061ecTBeHHbIM MHTepecaM. 3. [Ipy BBIAB/IEHNN B XOfje MCIIONHEHNS CTY>KeOHBIX 00s13aH-
HOCTel! OT/{e/IOM 110 IIaBLIMM reposM (ITaMATH HaBLIMX TePOeB) U APYTUMI COOTBETCTBYIOIIMMY OT/eIaMy
JIeVICTBIIL, YKa3aHHBIX B II. 1, €C/IV HY>KHO oOpallieHyie OPTaHOB IIPOKYPATYPHI C ICKaMJ B HapOJHbIE CY/EL,

208 Becmnux CII6TY. ITpaso. 2022. T. 13. Buin. 1



B o6macTy rpaskIaHCKOro CyZOIPOM3BOACTBA 110 MICKAM B 3aIINUTY OOIIeCTBEeHHBIX
nnrtepecoB B I'TIK KHP 4eTko ycTraHOBeHbI MOPANOK OPraHOB M COOTBETCTBYIOLINX
OpTraHM3aINiL, IPeTyCMOTPEHHBIX B 3aKOHE, I OPTaHOB IIPOKYPATyphl Py oOpaleHnn
B CY/] B TPOX/JaHCKOM IIpoliecce B 3alINUTY 00IeCTBEHHBIX MHTepeCOB. VIHbBIMU cloBaMu,
OpraHbl M COOTBETCTBYIOLIE OPTaHU3ALNM, IPESYCMOTPEHHBIE B 3aKOHE, VIMEIOT TIPH-
OPMUTETHBII CTATyC [y OOpAILeHNs C CKOM B Cy[I, B JaHHOM C/Iy4ae OpraHbl IIPOKY-
paTypbl MOTYT JMIIb OKa3bIBaTh CONENCTBME U MOAJEPKKY /I HUX, HO HE HAIIPAMYIO
y4acTBOBaTh B CyfileOHOM pasbuparenpcTBe. EC/M OTCYTCTBYIOT BbIlIeyKa3aHHbIE Opra-
HBI U OPTaHM3ALY VIV €C/IV OHM CYILIECTBYIOT, HO He MTHUIMMPYIOT CyAeOHBII Ipoliecc,
OpTraHbI IIPOKYPATYpPbl MOTYT MHUIIMMPOBATb CY/eOHBIII IIPOLIeCC B Ka4eCTBE JOIOIHM-
TenbHOro ucTua. Ilo aToMy nosony B cT. 13 PasbAcHeHNA YyTOYHEHO, YTO B C/Iy4Yae BbI-
ABJIEHNA HAPOJHBIMU IIPOKypaTypaMy IIpY UCTIOTHEHUY CBOMX IIOTHOMOYMIL IeICTBUIA,
HAHOCAINX ylIep6 5KOIOTMYEeCKOl Cpefie ¥ OXpaHe PeCcypcoB, YIIeM/IANINX 3aKOHHbIe
IpaBa 1 MHTepeCchl MHOTUX IOTpebuTerneil B cepe 6e30MacHOCTU MMIIEBBIX IPOAYK-
TOB U JIEKAPCTBEHHBIX CPECTB, a TAKKe MHBIX HEVICTBUII, HAHOCAIMX yiiep6 oOime-
CTBEHHBIM VIHTepecaM, HaJIeXUT IPOBOAUTh MYyO/INYHOe OODbsBIEHNE O 3aK/II0YeHNUN
HOJ] CTPaXXy B COOTBETCTBMUNU C 3aKOHOM cpokoM Ha 30 mHeit. Ecmu cpok o6bsABIeHns
VICTEKAET, a IPEJYCMOTPEHHbIE 3aKOHOM OPTaHbI ¥ COOTBETCTBYIOIINE OPTaHU3AluN He
00paIanTcsa ¢ MICKaMU B CYAbI, TO OPTaHbl IPOKYPATYpPhl MOTYT BO3OYANUTD /IeTI0 B Ha-
ponHoM cyze. B cdepe 3amuTsl yecTy ¥ JOCTOMHCTBA NMABIINX T'ePOEB B CBA3YU C 0COOBIM
XapaKTepoM 4ecTy 3TuX i B cT. 25 3akona KHP o samure (maMaATy) maBumx repoes
YCTAQHOBJIEH IIEPBOOYEPEHOI MOPSIOK OOpalleHNs B CYA UX ONU3KMX POJCTBEHHUKOB,
a IIpM OTCYTCTBMM TaKOBBIX OPTaHbl IPOKYPAaTyphl ABIAKTCA 3aKOHHBIM UCTLIOM JiIA
VHMIMVPOBAHU CyeOHOTO Ipoliecca B 001eCTBEHHBIX NHTepecax.

ITo cpaBHeHMIO C TPaKJAaHCKUM CYZIOIPOM3BOACTBOM IIPM 3alINTe OOIIeCTBEeHHBIX
VHTEPECOB B a]MMHUCTPATUBHOM CY/IOIIPOM3BOJICTBE, C OJHOI CTOPOHBI, KPYT fiell, 3a-
TParMBaIIVX OOIeCTBEeHHbIE NHTEPECH, B 3aIIUTY KOTOPBIX MOTYT 0OpaTUTLCA IIpef-
CTaBUTE/Y NPOKYPATypbl, LIMpe U BKIOYaeT chepbl OXpaHbl KOMIOTMYECKOI Cpefibl
U pecypcoB, 06e30MacHOCTY NMNIIEBBIX NPOAYKTOB U JIEKAPCTBEHHBIX CPECTB, OXPAaHBI
rOCY[ApPCTBEHHOTO MMYIIECTBA, NPEOCTABAEH)A IpaBa MO/Ib30BAHMA 3EM/ISAMHI, KOTO-
pble HaXOfATCA B TOCYAAPCTBEHHOM COOCTBEHHOCTH, 1 T.J;. C IPyToil CTOPOHBI, 0OBEKT
a]MUHMCTPATUBHOTO CYJOIIPOM3BOJCTBA TAKXXe O0jlee OMHOPOJIEH, T. €. B OCHOBHOM OHO
HaIpaB/IeHO Ha He3aKOHHbIe JeiicTBuA (6e3meiicTBUe) afMUHNMCTPATUBHBIX OPTaHOB,
u cornacHo cT. 25 KAC KHP opran npokyparypsl ABiAeTCs eAMHCTBEHHBIM IIPaBOMOY-
HBIM JMICTLIOM /I BO30OY>KeHIA aIMUHIICTPATUBHOTO CYIONPOM3BO/ICTBA, KACAOIIErocs
3aIUThI OOIeCTBEHHDBIX MHTepecoB. B cymeOHOI IMpaKkTIKe TaK)Ke BCTPeYaeTcs TPaxk-
JIAHCKUIT VICK B 3aIUTY OOILIeCTBEHHBIX MHTEPECOB, @ B aMUHICTPATUBHOM CYHOIIPO-
U3BOACTBE — B 3alINUTy OOIeCTBEHHBIX MHTepecoB. Hampumep, HapogHas MpoOKypa-
Typa I. Xyx-XoTo Bo36y>kfiaza fieno nmpoTtus biopo nmecHoro xosdiicTsa paitoHa Carixan
C TPOKJAHCKMM VICKOM B 3aIINUTY OOIeCTBEHHBIX IHTEPECOB B CBS3YU C TeM, 4To Biopo
JIECHOTO X03A1iCcTBa paiioHa CailxaH He BBIIIOTHIIO CBOU 00A3aHHOCTU B COOTBETCTBUN
C 3aKOHOM, B pe€3y/bTaTe Yero COTHM aKpOB IOCYApCTBEHHDIX JIECHBIX YTOIMI, HAXO/A-

JIaHHbIE OT/IENbI OMKHBI COOBITATh 06 9TOM B OpraHbl Mpokyparypsi» ( H1HE A [ A E JE 21 -
$7%) [3axon KHP o sammre (mamaTy) mapumx repoes]. Jlata obpautenns 21 uions, 2021, http://www.
zunyi.gov.cn/zwgk/zdlygk/twjrsw/ylby/202104/t20210408_3674).
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IVIXCA TI0J] er0 KOHTPOJIEM U YIpaBleHueM, ObUIM Cepbe3HO MOBPEX/eHbl KOMIIaHMeIl
Hubei Tuolin Construction and Installation Engineering Co., Ltd.!

Yro KacaeTcA rpa’kIaHCKOTO JICKA B 3AIUTY OOIIeCTBEHHBIX IHTEPECOB B YTOIOB-
HOM IIpolIiecce, KOI/ja OPTaHbl IPOKYPATyphl B X0fie BO30Y>K/eHNsI yTOJIOBHBIX e/ IIPK-
BJIEKAIOT K YTOJIOBHOJ OTBETCTBEHHOCTM IIPaBOHApPyLIUTENIEN M OJHOBPEMEHHO B3bI-
CKMBAIOT yllepO, MPUYMHEHHBI O0LIeCTBEHHBIM MHTepecaM, To CT. 20 PasbscHeHus
IpefycMaTpuBaeT: B Caydae BO30Y)KIEHNMA HAapOZHBIMU IIPOKypaTypaMi YTOMOBHBIX
Jie7T O B3bICKaHMM YOBITKOB, IPUYMHEHHBIX OKPYKaIoLIel Cpefie, U O 3alljiuTe IIpaB U 3a-
KOHHBIX IHTEPECOB MHOTYX ITOTpebuTeneit B cdepe 6€30MacHOCT MUIEBLIX TPOJYKTOB
U JIEKAPCTBEHHBIX CPECTB, a TAKXKe MHBIX JIeVICTBUAX, HAHOCAIINX yIiep6 oOliecTBeH-
HBIM MHTepecaM, IpaKIaHCKIe VICKY MOTYT IIOJaBaTbCA B 3alIUTY OOIeCTBEHHbIX VMH-
TEPECOB B HAPOJHBIE CYbl COBMECTHO M PACCMaTPUBATHCA OJHUM U TE€M K€ HapOJHbIM
cypoM. Cype6Has IpaKTMKa B YTOJTOBHOM IIpOLiecce C IPaKAAHCKUM MCKOM B 3aIINTY
0061IIeCTBEHHBIX NHTEPECOB B OCHOBHOM COCPEJOTOYEHA Ha 3all[UTe SKOJTOTMYECKUX pe-
CypcoB 1 6€30IaCHOCTY IPOAYKTOB IUTAHNA U JIEKAPCTB; B Ka4eCTBE IPUMEPOB MOXKHO
npusectu fieno npotus Changzhou Dingmei Decoration Material Co., Ltd. n rpaxpa-
uyHa JIu eitbnHp 0 3arpsi3HeHNN OKpy>Karowert cpensr'! i geo mpoTuB rpaKjaHHa
Pxan YKoHD O IPOM3BOJICTBE M IIPOJAXKE NMPOJYKTOB NMUTAHNA, HE COOTBETCTBYIOIINX
crangapTaM 6esomnacHocTy muTaHns ',

ABTOpBI HACTOSIIIIEN CTATbU IIPOAHANIN3NPOBA/IN Pe3y/IbTaThl paOOTHI OPraHOB IIPO-
KypaTypbl 3a IIOCTIeiHIE TO/bI U 3aMeTH/IN Cllefytoliee. Bo-nepBbIX, KOMNYeCTBO A Obl-
CTPO PaCTeT; C AHBaps 10 HOsIOpb 2018 T, T. e. BCKope mocie BHecenust u3mMeHennit B [TIK
u KAC, opranamy mpoKypaTypbl 10 BCell cTpaHe ObIIO MOAaHO B OOIIell CTTOKHOCTI
89 523 ucka 0 3auMTe OOLIECTBEHHBIX MHTEPECOB!?. BO-BTOPBIX, OCTENEHHO pacIuy-
pAJICA KPYT Jefl, 3aTParuBalolyX oOIecTBeHHbIe IHTEPEChl B CYJOIPOU3BOJCTBE, B 3a-
IUTY KOTOPBIX MOTYT OOPATUThCS IIPEACTABUTENN IIPOKYpaTypbl. B 2012 ., Korja Opita
CO3/laHa CUCTeMa CyAeOHbIX pa3bMpaTenbCTB B 00IIeCTBEHHBIX MHTepecax, popMbl yya-
CTUSA IPOKYPOPOB B CYAieOHBIX ITPOLeccax Ipy 3aljyTe 001eCTBEHHBIX MHTEPECOB OblIn
B OCHOBHOM COCP€[JOTOY€HBI Ha TPak[JaHCKOM CYZIoNpou3BoAcTBe. OHAKO B HAacTOsIIee
BpeMsA CYUIECTBYIOT M TPaKJAHCKMIA, I aJMUHUCTPATUBHBIN IPOLIECC, HAIIpaBICHHbIE
Ha 3aIINTy OOIeCTBEHHBIX MHTEPECOB, a TAKXKe a[MMHUCTPATMBHBII ITPOIIECC C TPaK-
TAHCKUM JMICKOM U YTOJIOBHBIN IIPOLIeCC C TPaKAaHCKMM MCKOM. Kpyr fien mocteneHHo
pacimmpsercs OT IepBOHAYATbHON O0/IACTY 3aIIUTHI OKPY)KaIollell Cpefbl 10 06macTn
9KOJIOTMYECKNX PECYPCOB, IPOAYKTOB NMUTAHMUA U JIEKAPCTB, IPENOCTABIEHNUA INpaBa
HI0/Ib30BAHNA 3eMJIelt, KOTOpas HaXOAUTCS B TOCYJapCTBEHHOI COOCTBEHHOCTH, 3aIIIUThI
naBIIyx repoes u ap. (Ilao Muups 2020, 119).

10 Teno Ne 2017. PJ014T#J142°5. Mara o6pamenus 24 uions, 2021. https://www.spp.gov.cn/
dfjedt/201711/t20171116_204855.shtml.

W Tleno Ne 2019. 7504/H#%60°5. Jlata o6pawenns 24 mions, 2021. http://www.faxin.cn/lib/cpal/
AlyzContent.aspx?isAlyz=1&gid=C1377620&userinput=.

12 TTeno Ne 2020. #%07217H%]230%5. Hata obpamenns 24 uions, 2021. http://wenshu.faxin.cn/
wenshu/page/detail.html?uniqid=3cea407a-24b0-46d7-dee8-b464035b9168&backurl=http://www.faxin.

cn/.
B HERIET (CEERENILIIA R VRIA RIF20184E TAEE4S) [lannsie us O6so0pa cy-

eGHBIX [T B 3alIUTy OOLeCTBEHHBIX NHTEPECOB, OJAHHbIX OpraHaMy IPOKypaTypsl 3a 2018 r.]. [lara
obparenys 24 uions, 2021. https://www.spp.gov.cn/spp/zdgz/201812/t20181226_403577.shtml.
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2.2. I[Ipobnemvl 3aKOHO0AMENbCIMEA, PEZYTUPYIOULE20 60NPOCHL YHACTUS
npoKypopoe 6 cy0eOHbIX npoueccax npu 3aujume o0U4ecmeeHHbIX
uHmepecos

OpraHbl IPOKypaTypbl UMEIOT IPEVMYIIeCTBa J/IA 3aLIUThl O0IeCTBEHHBIX MHTe-
PecoB B CBSA3M C UX IIOTHOMOYVSIMI 110 HaI30Py 3a COOMI0eHeM MCIIO/THEHsI 3aKOHOB,
MPUHATUIO Mep IO NPeflOTBPAIIEHNI0, YCTPAHEHNIO U IIPeCeYeHNI0 HapyIIeHNn!1 3aKo-
Ha. Takue nonHoMouns 3¢ PeKTUBHBL 1 YIOOHBI /I YIy4llleHUs pa3pelleHNs CII0POB,
OfIHAKO B CBSI3U C OO/IBIINM KOINYECTBOM JINII, BOB/ICYEHHBIX B CyAeOHbIe IPOLECChI,
Kacalolyecs 3alUThl 00IIeCTBEHHBIX IHTEPECOB, M CIOKHOCTBIO JIeJT Ha IIPaKTHKe BO3-
HUK/IM HEKOTOPBIE IPOOTIEMBI.

2.2.1. Y3Kuil kpye O0en 6 3auiumy 00u4ecmeeHHblX UHMePecos

Kpyr gern, 3aTparuBaiommx B CyeOHBIX IIpoljeccax 0OIeCTBeHHbIe IHTEPECH, B 3a-
IIUTY KOTOPBIX MOTYT OOPaTUTLCA NPEACTABUTENN IIPOKYPATyPHI, ONIpefieiseT CTeleHb
IPOKYPOPCKOTO HaJi30pa 3a COOMIoeHNeM IIpaB U CBOOOJ YeloBeKa M IpaXk/jaHIHA U 32
VICIIOJIHEHMEM 3aKOHOB aJMUHUCTPALAMMU OPTaHOB U YYPEXIEHMIA, a TAKXKe TO, B Ka-
KOJI CTeneHy OO0IeCTBeHHbIe MHTEPEChl MOTYT OBITh 3aIMINEHBl IIOCPECTBOM IIPOKY-
popckoro Hapzopa (Ban Banbxya 2018, 97). B noknane lenepanbHoro npoxypopa Iene-
panbHOIT Tpokyparypsl Wkan 130Hs ot 23.10.2019 o pabore IenepanpHOIT IPOKypa-
TYpBI 110 CyZeOHBIM pa3bypaTeIbcTBaM B OOILIECTBEHHBIX MHTEpecax MOAYePKUBAETC,
4To ¢ mionsg 2017 mo ceHTs16pb 2019 1. opraHsl NpoKyparypsl Bo3oyaumm 118 012 cy-
[IeOHBIX Je/a IO 3aluTe OOIIeCTBEHHBIX MHTepecoB B cepe OXpaHbI IKOTOTNIECKOI
Cpenbl 1 pecypcos, 71 464 cyne6HbIX fiena B cdepe 6e30MacHOCTU MPOAYKTOB MUTAHUSA
u nexapcTs, 20 363 cynmeOHBIX Henma B cdepe OXpaHBI FOCYJAPCTBEHHOIO MMYILECTBA,
4826 cynebHBIX fien B cdepe IpefoCTaB/IeHNUs MIpaBa M10/1b30BAHUSA 3eM/IIMI, KOTOpbIe
HaXOJATCS B TOCYHAPCTBEHHON COOCTBEHHOCTH, U 75 CyfieOHBIX fien B cepe 3alUThI
[paB MaBlIMX repoes's. VI3 npuBeseHHBIX JAaHHDBIX BUJHO, YTO Ha [IPAKTUKE CyHeOHOE
CYHOIIPOU3BOJCTBO, Kacamljeecs 3alUThl OOIeCTBEHHBIX MHTEPEeCcOB, BO30YKIeHHOEe
OpraHaMu IIPOKYpaTypbl, OTPaHNYMBACTCA IUIIDL cepaMi Jell, YKa3aHHBIX B 3aKOHAX,
HanpuMep fienaMy 06 SKOJIOTMYECKIX pecypcax, IpOAyKTax MUTaHNA 1 JIeKapCcTBax. 3a-
MeTVM: KOJIMYECTBO JeJI, CBA3aHHBIX C OOIeCTBEHHBIMM MHTEpPECaMy, OTHOCAIIVMIICS
K 9KOJIOTMYECKMM pecypcaM, IPOAyKTaM IIUTAaHMA U JIeKapCTBaM, CIMIIKOM BEMKO I10
CPaBHEHMIO C KOMMYECTBOM Jie/I 110 3alMTe IIPaB MaBIINX FepOEB.

IIpyymuna 3aK/m04aeTcsa B TOM, YTO B JENCTBYIOLIEM 3aKOHOJATEIbCTBE IOTHOMO-
4JisI HPOKYPOPOB IO paspelIeHNI0 CIIOPOB B OOIIeCTBEHHBIX MHTEPeCcax B OCHOBHOM 3a-
kpertensl B 1. 2 cT. 55 ['TIK KHP n 1. 4 cT. 25 KAC KHP, HecMoTps Ha TO 9TO KpYT [Jien
B 9TUX CTaThsIX YETKO OIpefie/ieH, HEKOTOpbIe TUIIBI e/, KOTOpbIe MOTYT BO30Y)XKAaThCs
OpraHaMy IPOKYPaTyphl, YKa3aHbl KaK «COBEpLIEHNE SPYTUX JIeICTBUIT» UK HeiCTBUI
«B [Ipyrux cepax», 3TOT IepedeHb OTKPBIT, HO Ha IPAKTUKe OPraHbl IPOKYpPaTyphl He
oOpaljaloT BHUMaHNA Ha Apyrue BUABL Ael. bosee TOro, B CBA3M CO MHOIVMIMY HOBBIMI
TUIIAMJ [PAaBOOTHOLIEHMII CaMO TIOHATHUE «00IeCTBEHHbIE IHTEPEChI» ellje He OIpefie-

ORI T (o N RSB R TIT R A s VR & AR DL ) [Tanubie us Toka-

fa o pabote [eHepa/IbHOIT IPOKYPATYPBI 110 CYAeOHBIM Pa30ypaTe/bCTBAM B 00IeCTBEHHBIX MHTEPeCax].
TlaTa obpamenns 25 uwons, 2021. https://www.12309.gov.cn/llzw/yw/201910/t20191024_436143.shtml.
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JIEHO B KUTAJICKOJ I0PUANIECKOIT Teopyit. XOTsA TePMIH «001IeCTBEHHbIe MHTEPEeChI» Ya-
cro Bcrpevaercs B Kocturyumu' 1 Bo MHOIMX 3aKOHAX 1 HOPMATUBHBIX IIPABOBbBIX aK-
TaX, Ha 3aKOHOMIaTe/IbHOM YPOBHE OTCYTCTBYET Y€TKOE ¥ KOHKPETHOE €TO OIIpEJeIeHMeE.
OTcyTCTBME ACHOCTM B BBIIIEYIOMAHYTBIX IIPABOBBIX MOTIOXKEHUAX 3aTPyAHACT yIacTue
OpraHOB IPOKYPAaTypHl B CYAeOHBIX IIPOIjeccaX, HAIIPAB/IeHHBIX Ha 3alINUTY OOIIeCTBeH-
HBIX MHTEPECOB.

EcTb 1 MHOTO IpYTVIX KaTeropuii fie/l, HapyIIAoNX 06leCTBeHHbIE NHTePeChl, Ha-
[pMMep HeJlaBHEe [IEN0 O BENOCUIIEAHBIX cTapTamnax B Kutae B 2017 r.'® HekoTopbie kom-
IaHUY He CYyMe/IY BepHYTb 3a/I0TY BCeM K/IMeHTaM I IPOCTO 0OaHKPOTHUINCH, YTO CTaJIO
HOBBIM TUIIOM [ieJI, HapyLIAIOIMX O0IjecTBeHHble MHTepechl. I109TOMYy KpyT fie B 3a-
IIUTY OOIIeCTBEeHHBIX MHTEPECOB IIPOKYPOPAMI HYXK/IAeTCA B la/IbHENIIeM yTOYHEHNN
B 3aKOHOJIaTENIbCTBE.

2.2.2. CnoscHocmu 00KAa3vb16aHUS Yulepda 00uLecmeeHHbIM UHmMepecam
u Hedocmamxka npogdeccUOHANbHBLX SHAHUL NPOKYPOPOs

BBray 3HAYNTETPHOTO OTINYMSI JOKAa3aTeIbHOM CIIOCOOHOCTY OPTaHOB IPOKYPaTy-
PBL U1 OT TpaKAAHNMHA, Y OpTaHM3aIVII B LIEJIOM B CyAeOHOM IIpoliecce, HallpaBIeHHOM
Ha 3aIUTY OOILeCTBEHHBIX MHTEPECOB, OPTaHbl IPOKYPATYPhl 00s13aHBI HECTU Opems
JOKa3bIBaHUSA M MIMEIOT IIPaBO IIPOBOANTD paccCiefioBaHye Y COOMpaTh HOKa3aTe/lbCTBa
(JIm Ysn, Ykao Bariran 2018, 58). Tak, cT. 6 PasbsAcHeHUA yCTaHABIMBAaeT, YTO IIPU
BO30YX/JeHUN CYHeOHBIX Jie/l, 3aTparuBaIyX OOIjeCTBEeHHbIE VHTEPECHl, HapOJHbIe
IPOKYpaTypbl BIIpaBe IPOBOAUTb paccaefjoBaHMe U COOMpPATbh [JOKa3aTelbCTBEHHbIE
MaTepyabl OT COOTBETCTBYIOLIVX a[MUHUCTPATUBHBIX OPraHOB, a TAaKXKe JPYTYUX Opra-
HU3aUMii ¥ TPak/jaH; COOTBETCTBYIONNE a[MUHICTPATVBHbIE OPTaHBbI, & TAKXKe pyrue
OpraHM3aly U TPaKJaHe JJO/DKHBI COJEICTBOBATh B 9TOM, €C/IM HEOOXO[[MMO HpUMe-
HATb Mepbl 110 COXPAHEHUIO JJOKa3aTe/bCTB, OCYIECTBIIAEMbIe COITIACHO ITOJIOKEHMAM
AIIK KHP u KAC KHP. CornacHo cT. 14 Pa3bsacHeHus, Korga opraiHbl IpOKypaTypbl BO3-
OY>KIAI0T TPaXXJaHCKUIL CYeOHbII IPOLiecC B 3aLUTY O0LeCTBEHHBIX MHTEPECOB, OHU
IOJKHBI IIPEICTABUTH MTPeBAPUTE/IbHBIE JOKa3aTe/IbCTBA TOTO, YTO [EeVICTBUS OTBETYN-
Ka HaHec/mu yilepb oO1iecTBEHHBIM MHTepecaM. [IpudeM cTaHZapT MpefBapUTEIBHOTO
IOKa3aTeNbCTBa 3[leCh HeSICEH: B COOTBETCTBYIOLINX IIO/IOKEHNAX He OIpefie/ieHo, KaK
IPOKYpaTypa CMOXeT I0Ka3aTb, YTO OOIIeCTBEHHBIM VHTepecaM ObUI HaHeCeH yuiepo,
4TOOBI MOXKHO OBIIO CYMTATh, YTO OHA BBINOTHIIA HEOOXOAMMBIE IIpefBapUTe/IbHbIe
JIeJICTBA 10 JOKa3bIBaHMIO. [10 60/IBIINMHCTBY e/ 06 9KOTIOTMYeCKOM 1 IPUPOJOOXPaH-
HOM Yyiep6e TPy/[HO HOKa3aTh HaM4Me, CTeIIeHb U Hem30eXXHOCTS yiepba 6e3 nmpodec-
CMOHAJIBHO OLJeHKM 9KOJIOTMIECKOTO U MPUPOLZOOXPAHHOIO yiepha, a MpoKypaTypa He
MMeET OITBITA U CIEI[MATUCTOB B HEKOTOPBIX 0O/TACTAX, CBS3AHHBIX C 00II[eCTBEHHBIMIU
MHTepecaM!, HallpuMep KacalolMXcs SKOIOIMYeCcKUX pecypcos. Tak, mpegoTBpalieHne
U KOHTPOJIb 3arpsI3HEHNs OKPY>Kalolllell cpefbl TPeOYIOT CIIelaIbHbIX 3HAaHWIT U IIPO-
(dbeccroHaoB: BBISB/ICHNME U YCTPaHEHe 3arpsi3HeHMsT aTMOCGepbl, BOAbI, TIOYBBI, BBISIB-
JIeHJe U YCTpaHEeHMe IIyMa, 3/IeKTPOMAarHUTHOTO U3TY4eHMs, PajIOaKTUBHOTO I OIIac-

15 (rp A NIRIEFIE 527%) [Koncturynms KHP]. Jlara o6pamenus 26 mions, 2021, http://www.
xinhuanet.com/politics/20181h/2018-03/22/c_1122572202.htm.

16 Tlemo Ne 2018. 01§ 12-1"5. Jara obpamenns 12 mapra, 2022. https://m.chinairn.com/
hyzx/20190702/092728121.shtml?ivk_sa=1024320u.
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HOTO XVIMIYECKOTO 3arpsA3SHEHNSA M SKOJOTMYECKOTo yiepba OTHOCATCA K BOIIPOCaM
Y3KOI1 CIIelanu3anyin, a pacciefioBanue u cOOp JOKa3aTebCTB B 9TUX CITYYasX TaKxKe
6oree CITOXHBI U TPeOYIOT COOTBETCTBYIOIIETO 0OOPYHIOBAHNA U TEXHIMYECKNUX SKCIIep-
ToB. OpraHbl IPOKYpaTypbl He MMEIOT MPOQeCcCHOHAIBHBIX IPEMMYIIECTB B 3TUX 00-
mactaAx. Ecny HeBO3MOXXHOCTD TOKa3aTh ylepO MCIOMb3yeTCA B KauecTBe IPUYMHBI [/
IpeKpalleHns IpeciefjoBaHns IPOKYypPaTypoil, TO 9TO SBHO He CIOCOOCTBYeT 3alluTe
001I1eCTBEHHBIX IHTEPECOB B 9KOJIOTMYECKOT 06/IacTu.

2.3. Cosepuencmeosanue pexcuma cy0e6H020 npouecca, 6030yi0eHH020
opzanamu nPoKypamypoL 6 uensx 3aujumol 00uLeceeHHbIX UHMEPECOs,
8 3aKoHo0amenvbCcmee U Ha npaKmuxe

2.3.1. Pacuuperue kpyza 0esi, 8 3au4umy KOmopoLx Mozym 006pauamocs
npeocmasumenu nPoKypamypul

VIMeHHO B CBA3M C YCTAHOBJIEHNEM B 3aKOHE OTKPBITOTO IepedyHs chep ydacTusa
IPOKYPOPOB B YIIOMIHAEMBIX Je/IaX OpraHbl IPOKYpaTypbl IpU OCYLIeCTBIEHUN CBO-
UX TIOJTHOMOYMI BCeTfa IpUep>KMBaINCh IIPUHINIIA «I TOCYAAPCTBEHHBIX OPraHOB
U TOTDKHOCTHBIX JINI] 3aIlpelljeHo BCe, YTO MPAMO He MPeNyCMOTPEHO 3aKOHOM»; IO/IT0e
BpeMsI OpraHbl IPOKYpaTyphl IpKaaBany 6onblioe 3HaueHme cdepe 60pbOBI ¢ KOPPYII-
Iyieil, JO/DKHOCTHBIM IIPeCTYIUICHVAM U IPYTYIM YIOJIOBHBIM JleJlaM M He MIMEIOT JJOCTa-
TOYHOTO IPEZICTABIEHNA O BaXKHOCTY TPAXKJAHCKMX U afIMMHICTPATUBHBIX fien. Kpome
TOTO, B IPOKypaTypax MITaT OTAE/NI0B IPak/JaHCKOTO U aiMMHMCTPATUBHOTO CY/IONPON3-
BOJICTBA TaK)Ke MEHbIIIe, YeM IITAT OT/IEJIOB YTOIOBHOTO CY/IOINPON3BOJICTBA, 0COOEHHO
B IIPOKypaTypax HIDKHETO YPOBH:, KOTOPbIe IIPOBOAAT OOJIBILIYIO IPAKTUIECKYI0 pabo-
Ty — pacciefioBaHye ¥ cO0p JOKa3aTebCTB B TPAXKJAHCKOM I a]MUHIICTPATUBHOM CYJI0-
IIPOM3BOJICTBE B 001IeCTBEHHBIX NHTepecaX. COOTBETCTBEHHO, OpPraHbl IPOKYpaTyphl He
obpaijany BHUMaHMA Ha Jiefa, He BXOJAIINE B TIepedeHb, I Jake CaMo ITOHATHE «001Ie-
CTBEHHbIE MHTEPeChl» B 3aKOHE YeTKO He OIpefie/ieHO, YTO fie/laeT IIpaBOBOe OCHOBAHME
JUIA OCYIIeCTB/ICHNA IPOKYPOPCKOTO Hafi3opa 6ormee HeomHO3HAUHbIM. 1311 MuHBaHb
IpefIoaraeT, 4To, IOMMUMO Jief, yeTKo npegycMoTpeHHbIx AITIK KHP u KAC KHP, B 3a-
KOHe YCTaHOBJIEHO, YTO CyfleOHbIe IIPOLIeCCHI B 3alUTY 00IeCTBEHHBIX MHTEPECOB MOTYT
OBbITh BO30YX/IeHBI 11 B IPYTUX o6macTax. Kak mpaBuio, B TakuxX 06/1acTAX, KaK Hapylle-
HII€e TIPaB U MHTEPECOB MOTpebnTeNelt, TpaB ¥ MHTEPECOB PAOOTHUKOB, CYIECTBYeT He-
106POCOBECTHASI KOHKYPEHIVs B IPOMBILIJIEHHOCTH 1 B Cepe IpaBa MHTE/IEKTYaIb-
HOII cob6cTBeHHOCTH. Taxoke aBTOp CTAaTbU OTMEYAET, YTO B PaMKaX aIMIHVCTPATUBHOTO
CYHOIIPOU3BOACTBA KPYT Jie/l, HAIIPABJIEHHbIX Ha 3alINUTy OOIIEeCTBEHHBIX MHTEPECOB,
IPeyCMOTPEHHBIX 3aKOHOM, JIO/DKEH OBITh PAaCIIVMPEH, 2 OPTaHbl TPOKYPATYPhI JO/DKHBI
COCPEOTOYMThCS Ha Haf30pe 3a cepaMu 00IeCTBEHHON 6e30IIaCHOCT, CHOCA >KIIbs
U U3BATHUA 3eMIIN /I TOCYApCTBEHHBIX HY>KT U Ip. B IONIOTHEHNe K YeThIpeM cdepam,
B HaCTOsII[ee BpeMsI YKa3aHHBIM B 3aKOHe, IPOBEPsIA X Ha IIpeIMeT HapYLIEHUI 3aKOHa
mnu GesfelicTBIUA afMUHUCTPATUBHBIX opranoB (II3sH Munbanb 2016). JIu Bait n JInub
CAHWKM CYUTAIOT, YTO K YKa3aHHBIM CcepaM MOXKHO HOOaBUTh HAPYIIEHV IIpaB Cyla-
603aIVIIeHHbBIX TPYIIN HACEIeHN A, TAKNX KaK SKeHIIVHBI ¥ TeTH, ¥ IPOO/IeMBbI 3alIThI
KY/IbTYPHOTO Hacjefinsl, BK/II0Yas MaTepuaabHOe U HeMaTepuanbHOe KyJIbTypHOe Hac/le-
e (JIu Bant, JIuup Canwku 2018, 108).
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ABTOpBI HACTOSLIEN CTATb) MOATAIOT, YTO YIaCTIe IIPOKYPOPOB B CyLeOHOM IIpoO-
Ijecce, HANpaBIeHHOM Ha 3alINUTy OOLECTBEHHBIX MHTEPECOB, IPU3BAHO YCTPAHUTD
mpo6enn B yIpaBIeHNUM, YIEeM/IIOMNIA o0lecTBeHHble HTepechl, U 3¢ deKTUBHO 3a-
fieiicTBOBaTh 3P PEeKTUBHOCTD IPABOCYAVA B 00OecredeHny 061eCTBEHHBIX NHTEPECOB.
B Ipaxkmanckom xomexce KHPY, Becrynusuiem B cumy 01.01.2021, 11 pas Bcrpevarorcs
BBIpOKEHMS «O0IIeCTBEHHbIE HTEPEChI» MM «OOIIeCTBEHHbIE NHTEPECHI 0OIIECTBAY,
B TOM YJCJIE: «B OOLECTBEHHBIX MHTEPECAX OCYLIECTBIISETCS TOCTOSHHOE USBATUE WU
BpeMeHHas PeKBM3VIN HE[BIDKMMOTO VLN IBVDKMMOTO UMYIecTBa» (cT. 117); «cy613—
eKTBhI I'POKJAHCKUX IPAaBOOTHOLIEHNII He BIIPaBe 3/I0yIOTPeOIATh IPaXKJAaHCK/MU ITpa-
BaMU B LIeJIAX MPUYMHEHNUS Bpea 001ecTBeHHbIM MHTepecam» (CT. 132); «opraHsl pe-
TyIMPOBaHUA PBIHOYHOI AEATENbHOCTHU... HECYT OTBETCTBEHHOCTDb 3a OCYILECTB/IEHUE
KOHTPOJISI M TIPOBe/eHe pa3buparenbCcTs mo GpaKkTaM MCIONMb30BAHNS TUI[AMHI TOTOBO-
POB [/Is1 IPUYMHEHNS Bpefa TOCyAapCTBEHHBIM MHTEpecaM 1 OOLeCTBEHHBIM MHTepe-
cam» (CT. 534); «11pu cOOOIEeHNY HOBOCTeI1, 0011leCTBEHHOM O00CY>KIeHINN Y TTOZ0OHBIX
IeICTBUAX B OOLIECTBEHHBIX MHTEpecax JOIMYCKaeTcs...» (CT. 999); «IIpy BefeHUU Me-
OMLMHCKOM U HAYYHOI JeATeNbHOCTH. .. He JOIIYCKAITCA IpUUYMHEeH)e Bpefia 3[10POBbI0
4eloBeKa, HapylLleHue 9TUKYU M MOpaiyu, MpUYMHEeHNe Bpefa oOIIeCTBeHHBIM MHTepe-
cam» (cT. 1009) 1 T. 1. Taknm 06pa3oM, 4TOOBI PeLINTD IPOOIEMy Y3KOTO KpyTra fief O 3a-
MTe OOIeCTBEHHBIX MHTEPECOB C Y9acTVeM IPOKYpPOPOB Ha IIPAKTHKe, HY)KHO BHECTU
B Ipaskpancknii kogexc KHP 1 cooTBeTcTBYyIOIME ITpOLIeCCyambHbIe KOfIeKChI I3MEeHEeHe,
Kacaoleecsi CChI/IOK Ha HOPMBI PYTMX HOPMAaTUBHBIX IPABOBBIX aKTOB O 3aLyTe 001Ie-
CTBEHHBIX THTEPECOB, U IaTh 3aKOHOATE/IbHOE OIpeNie/ieHe TEPMITHA «00II[eCTBEHHbIe
MHTEPECHI», YTOOBI OPraHbl IPOKYPATYPhI B IPOLecce MCIOMHEHMSI CBOUX TOTHOMOYMI
MIOHSA/IN, KaKye MHTePeChl JO/DKHBI 3aIININATD.

2.3.2. Vlcnonv3osarue ymMHOTL cy0eOHOT naam@opmolt 015 00KA3AMENbCNe
U 63aumoOeticmeus opearos npokypamypot Kumas c opyeumu opeanamu

CranKMBasAch ¢ Ipo6IeMoI CIOKHOCTY I0KA3bIBaHNA yllep6a 001ecTBeHHbIM JMH-
TepecaM 1 ¢ HelOCTATKOM NPpodecCrOHaTbHBIX 3HAHNUII IPOKYPOPOB, CTIelyeT yCUNINBATh
CBs3b U COTPYJHMYECTBO B MOTYYEHUN JOKa3aTelIbCTB He TOIBKO BHYTPY OpPraHOB IIPO-
KypaTypbl — MEXJy OT/E/IOM IO 3alluTe OOIIeCTBEHHBIX MHTEPECOB 1 CIIEICTBEHHBIM
OTZENIOM U MeXJy OpraHaMy IPOKypaTyphl Ha BEPXHEM U HIDKHeM YpOBHAX. Opranbl
IPOKYpaTyphl TAK)Xe JO/DKHBI 0OMEHMBAThCA MHPOPMALMEll C COOTBETCTBYIOMIMMMA afl-
MMHUCTPAaTVBHBIMYU OPTaHAMM B 00/IaCTY 9KOJIOTUY Y OKPY>KaIOIeil CPefibl, IIPMPOIHBIX
PecypcoB, IPOLYKTOB MUTAHMA 1 JIEKAPCTB, 3aLIUThI IIpaB oTpeduTeneii u T. 4. B To xe
BpeMs HEeKOTOpble KaHa/Ibl OOIIeCTBEHHOTO MHEHVISI MOTYT MCIIONIb30BaThCA /IS BBLAB-
JIeHV TIPaBOHAPYLIEHNII, CBA3aHHBIX C 00IIeCTBEHHBIMY IHTEPECaMI BO BCEX aCIIeKTaXx.
[lna coTpygHMYecTBa B 3TMX 06/1acTAX HeOOXOAMMa MOMOIb MCKYCCTBEHHOTO MHTEN-
JIeKTa.

B amperne 2018 . BepxoBHBIiT HapORHBII CYA onydnukoBan «OTueT 06 OLjeHKe CTPO-
UTEIbCTBA YMHBIX CYAOB 32 2017 r»'8, B KOTOPOM yKasbIBa/lOCh, YTO TaKye CYAbl CO3-

17 (e N RSEANE [ 88 ) [Ipaskmanckmit kogexe KHP]. lata o6pamenus 20 mions, 2021. http://
www.npc.gov.cn/npc/c30834/202006/75ba6483b8344591abd07917e1d25¢c8.shtml.

18 (R EVLB B IEM RS (2017 4F)) [OTder 06 oleHKe CTPOMTENbCTBA YMHBIX CYAOB 32
2017 r]. Jara obpamenus 21 mions, 2021. http://www.court.gov.cn/zixun-xiangqing-89462.html.
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maHbl 10 Bcell crpaHe. Hanpumep, B 2017 r. Boiciunit Hapopubiit cyp [llanxas cospan
mwiarpopmy «IllaHxaiickass MHTe//IEKTyalbHas BCIIOMOTraTelbHas CyfieOHas cucTeMa
PaccMOTpeHNsA YTOMOBHBIX fie». CrcTeMa BKIIIo4aeT B cebs 26 dyHkumit u 88 nmoxdyHk-
LMIA, B TOM YMCJIe: PyKOBOJCTBO IIO CTAaHJAPTY JI0Ka3aTe/lIbCTB; aHAIM3 UM OLIEHKa JI0-
CTOBEPHOCTM U JOCTAaTOYHOCTH [JOKAa3aTeNIbCTB II0 BCEMY JieNy; 37IEKTPOHHAA Iepefiada
MaTepuaos; MpefcyAeOHOe COBelljaHNe; aBTOMAaTUYeCKoe MOKa3bIBaHMe COTPYRHUKAM
AQHAJIOTMYHBIX Jie/l; KOHTPO/b MPOLeflypbl PpaCCMOTPEHMA JieIa; ayiuo- M BUIE03aNNCh
B I[e/IOM CyfieOHOM Iporecce 1 T.7I. Takke cucTeMa BK/IIOYaeT Clefylomue 6asbl 60/b-
X faHHbIX: 1039 6a3, Kacarommxcs CTAaHAAPTOB JOKA3aTeNbCTBa, 22,1 MITH JOKYMEHTOB
10 CyleOHBIM PEIISHNUSAM U ONpefe/ieHNsAM, 1,46 MJIH 3aKOHOB ¥ HOPMAaTUBHBIX aKTOB
u T. 1. (yit Szyn 2018, 94). [lannas cucteMa co3faHa B OCHOBHOM IJ1s1 cOOpa U KIIacCu-
¢duKauny [0Ka3aTebCTB. B Hell COep>KNTCA NepeyeHb JOKa3aTe/IbCTB [0 aHAIOTMYHbIM
fienaM, a TakKe TpeOOBAaHNUA K OTAE/TbHBIM JJOKa3aTeIbCTBAM 110 pOopMe U COfiep>KaHMIO,
4TO JIaeT BO3MOXKHOCTD IIOHATD, KaKye J0Ka3aTelbCTBa M KaKUM 00pa3oM HY>KHO coOM-
paTh B OTHOLIEHMM pas3IMYHBIX BUIOB fieNl. Hanpumep, npu 3arpyske MaTrepuasnos fena
Jyepe3 MHTEPHET MHTE/UIEKTya/IbHasl CUCTeMa aBTOMATNYeCK 00beIHSEeT COOTBETCTBY-
IOLYi€ 3aKOHBI ¥ HOPMAaTMBHbBIE aKTBl ¥ CIIMCOK JJOKA3aTe/IbCTB 10 MPeNbIyLIM aHa-
JIOTUYHBIM JIe/IaM, aBTOMaTU4eCKM TI0JICKa3bIBAa€T COTPYNHMKAM, KaKUX JOKa3aTeNbHbIX
MaTepuazoB He XBaTaeT B fieie, TeM CaMbIM M3HAYa/TbHO pellas MpoOr1eMy He4eTKOTo
IIPMMEHEHNA JIOKA3aTe/IbCTB M HapyIIEHUI B IOBEJEHNUM IPOKYPOPCKOIO IepCOHasa
npu BO30OYXaeHUM Aen. VIcXops u3 Tekymieil IpaKTUKM, MHTeIEKTyaIbHasA BCIOMOTa-
Te/IbHasA CyfleOHas CCTeMa peann3oBaa GYHKINIO 91eKTPOHHOI Ilepefiadn MaTepuaioB
fiera, a TaKoKe HaJay/Ia B3auMOCBA3b 1 00MeH MHpOpMaIell MeXXy opraHamm oo1ie-
CTBEHHOJI 6€30I1aCHOCTH, IIPOKYpaTypsl U cyfamu. CrucTeMa JenaeT IpoLecc H0Kas3blBa-
HYA BUJVIMBIM, YIIPAB/IAeMbIM U KOHTPOIMPYEMbIM; OT BO30Y>KIEeHNA Jiefa IO OKOHYa-
HUS CyfeOHOro Ipoliecca BBe[leHHbIE OKa3aTelbCTBA MOXKHO CBOEBPEMEHHO M3y4arTh,
IIPOBEPATH U olleHNBaTh. OTHAKO IIOCKONBKY CUCTEMA HAXOAUTCA Ha Ha4a/IbHOM CTafuu
PasBUTHUA, @ HEKOTOPBIE Jiella KOHQU/EHIIMANIbHBI, B HACTOSIIee BPeMsI €€ MCIO/Nb3YIOT
TOJILKO BBIIIEYIIOMAHYTBIE TPY OpraHa. B OyayiieM MoxxeT ObITh CO3/jaHa HOBAs aHAJO-
I'MYHasA CllelyanbHasA CUCTeMa MCKYCCTBEHHOTO MHTEIEKTA JIIA e, 3aTparuBarolyX
001I[eCTBEHHbIE NHTEPEeChl, ¥ MOXKET ObITb OTKPBIT JOCTYII /11 OPTAHOB OXPaHbI OKPY-
JKAIOIIell Cpefibl, OPraHOB 6€30II1aCHOCTI INIIEBBIX IIPOYKTOB 11 OPIaHOB 3alINTHI IIPAB
norpebuteneit u T. i. Korga mpoKypopsl CTOMTKHYTCA € COOTBETCTBYONIMIMY Ipodeccuo-
HaJIbHBIMU IIPO6IeMaMI, OHJ CMOTYT 3arpy»aTh B CUCTeMY Bujeo, pororpadui, oTde-
TBI U1 IPyTUie MaTepUasIbl, YTOOBI CBOEBPEMEHHO CBA3BIBATbCS C Pa3/IMYHBIMM OPTaHaAMMI
oHarH. Taxke MOXKHO CIe/IaTh TaK, YTO IPakKAaHe CMOTYT COOOIIATh O (aKTax IpaBo-
HapyILIeHWIT, HAIPAMYIO 3aTrPy)KaTh B CUCTEMY /I OPTaHOB IPOKYPATYphl Bujeo n ¢o-
Torpadum eiiCTBII, HAHOCAIIUX yilep6 0OIIeCTBeHHBIM MHTEpecaM, YTOObI B OIpefie-
JIEHHOJI CTeNleH) KOMIIEHCHPOBATh HEJOCTATOK IIO/TyYeHN OpraHaMy IPOKYPaTyphlI CO-
OTBeTCTBYIOLIEl NHPOpMALNU B CyieOHBIX IIPOLeccaX, CBsI3aHHBIX ¢ 00IeCTBEHHBIMMI
MHTepecaMn. Jlaske ecny MpOKypOp BBOAMT B CHCTEMY SKONOTMYECKNME JaHHbIE 3aBOJIa,
CHCTeMa MOXKeT aBTOMATI4YeCKV OOHAPY>KUTb IPaBOBbIe TOKYMEHTBI O CTaHJapTe Kade-
CTBa OKPY>KaIOIIEeN Cpefibl B 3TOM paliOHEe ¥ aBTOMATUYECK! ONPENe/INTh, IIPEBbILIEHbI
M CTAaHJAPTHI, @ TAKXXE CBOEBPEMEHHO IPECTAaBUTh SKOJIOTMYECKUI OTYET, KOTOPDIN
OTJie/l OXpaHbl OKPY>KaIolleil Cpeibl pPaHbIIe COCTABWII 110 3aBOJY.
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Ho cyTb ycraHoBmeHNs (aKTOB 3aK/II0YAETCs He B BBIABICHUN U BOCIPUATUM JO-
Ka3aTe/IbCTB, @ B MX COYETAHUU Ui onpepeneHus ¢akros. IIporecc mokasbiBaHMA CO-
IepXKUT MHOXKeCTBO (OPM apryMeHTALUI, HO Iepef TUIOM MHOXEeCTBA I0Ka3aTebCTB
HeT HU4ero 6ojiee BaYKHOTO, 4eM HOVCK IPUYMHHO-CIeICTBEHHBIX CBsA3eil MKy HUMMU
U ycTaHOB/IeHMe 060cHOBaHHBIX ¢akToB (/Im Yxasn 2020, 123). Urobsr n3bexarp cy-
leOHOII OLIMOKY, MCKYCCTBEHHBIN IHTEIEKT MCIIO/Ib3YeTCs TONbKO /I cOopa JHoKasa-
Te/IbCTB 1 NIPEJCTAB/IEHNS [IPOLIECCOB apryMeHTAL MY IIPOKYPOPaM U CyAbe B HAI/LAHO
u orm4Hou ¢popme. OKOHYATETBHBIN BBIBOJ, BCE PAaBHO JIE/IAET CYAbS C YI€TOM JAOCTO-
BEPHOCTM 1 JOCTATOYHOCTH BCEX JJOKA3aTe/NIbCTB.

3. BeiBofbI

Y4acTtue IpoKypopoB B CyieOHBIX IIPOLjeccaXx, CBsI3aHHBIX C 001IeCTBEHHBIMY VHTe-
pecami, JO/DKHO YYUTBIBATh MHOXKECTBO (PaKTOPOB. B rpasklaHCKOM CyZOIIPON3BOACTBE
110 Jie/IaM, 3aTPAaruBaoIIM 001leCTBEHHbIE IHTEPECH], IPOKypaTypa BHICTYIIAET B Kade-
CTBe MCTLA NIV OKa3bIBAET JOIIOJTHUTENbHYIO oA e p>KKy. OfIHAKO B a[MVHUCTPATBHOM
CYIOIPOU3BOJCTBE MONOXKEHNE MPOKYPATYpPhbl FOPasfo ClIoXKHee. AJMUHUCTPATUBHOE
IPAaBOOTHOLIEH)E YCWIVBAET IPOTUBOCTOSHIE MEX/Y afMMHUCTPATMBHBIM OPTaHOM
U TIPOKYPATYpPOIL, ¥ 9TO IMPOTUBOCTOSIHIIE U1 CIIOP MEX[Y ABYyMsI CTOPOHAMU B KOHEY-
HOM c4eTe PacCMaTpUBaeTCsA CyeOHbIMM OpraHaMy. DTI IPOTUBOPEYNBbIe OTHOIICHNS
MEeX[y af[IMHUCTPATYBHBIM OPTaHOM ¥ IPOKYPATYpPOIl OTINYAIOTCS OT IPefbIAYINX,
T.€. IPOUCXOAUT IIePeXof] OT OTHOIIEHUI COTPYAHNYIECTBA MEX/Y TOCYAapCTBEHHBIMMU
OpraHaMM K COCTSI3aTeNbHBIM OTHOLICHMSIM MEX/Y MCTIIOM U OTBETYMKOM B CyAeOHOM
mpouecce.

TaxuM o6pasoM, IpofBIDKeHNE CYyAeOHOro Ipolecca B 0OLIeCTBEHHBIX MHTepecax
ABJISIETCS BKHOI 3ajjadell I MPOKYpaTyphbl B HacTosAllee BpeMs u B Oymymem. He-
00XOAIMO B COOTBETCTBUM C MOTPEOHOCTSAMM COLMATBHO-9KOHOMIYECKOTO PasBUTHUS
Knras u ¢ yaeToM pakTiueckoit CUTyaIumn, Kacaroleiics CyaeOHbIX IPOLeCCcOB, CBA3aH-
HBIX C O0II[eCTBEHHBIMI MHTEPecaMIt, Kak MOXKHO CKOpee YCOBEPLIEHCTBOBATb 3aKOHO-
IaTeIbCTBO, PACIIMPATD KPYT eI, 3aTPariBaolX B TPAXK/JAHCKOM U aJMUHVICTPATHB-
HOM IIpolieccax o0IecTBeHHbIE IHTEPECHI, B 3aLUTY KOTOPBIX MOTYT OOpaTUThCS TIpei-
CTaBUTE/M IIPOKYpaTyphl. B cilydae, Korfa ImpaBOHApyLIeHNs TPYAHO [OKasaTb M3-3a
HE[OCTATOYHOM CIIOCOOHOCTM MPOKYPATyphl MONYYaTh JOKA3aTeIbCTBA ¥ HEJOCTATOY-
HOJI KBa/M(UKaINU IPOKYPOPOB B 00/IACTAX KOHTPOJIA OKPY>KaIoljeil cpefibl, be3ormac-
HOCTM IIPOAYKTOB U Jp., HEOOXOAMMO TapaHTUPOBATh CBOEBPEMEHHYIO KOOPAMHALNIO
Y COTPYZHNYECTBO MEXK/ly OpraHaMM IIPOKYPaTypbl M APYTMMIU BeJOMCTBAMIY, a TAKXKe
UCIIO/Ib30BATh COBPEMEHHYIO MHTE/IEKTYa/IbHYIO CY/IeOHYI0 CUCTEMY U APYTye TeXHO-
JIOTMM MICKYCCTBEHHOTO MHTE/UIEKTa, YTO IOMOXET YIy4IINTb 9P PeKTMBHOCTD pabOThI
OpTraHOB IIPOKYpPaTypBhl.
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With the rapid development of the economy, violations of public interest, such as environ-
mental pollution, and food and drug safety issues, are increasingly occurring, resulting in the
violation of personal rights and enormous losses of property assets for a large number of peo-
ple. At present, citizens or relevant public organizations are unable to take legal action affect-
ing the public interest to resolve problems, so it is necessary to rely on the prosecution authori-
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ties to protect public order and the public interest through the exercise of their prosecutorial
powers. The implementation of relevant legislation by prosecutors has achieved considerable
results in favor of the protection of public interests, but problems have accordingly arisen in
both civil and administrative proceedings for the protection of public interests brought by
prosecution authorities. One set of problems is the limitation only to areas of cases specified
in law, making the range of cases is narrow; the implementation of prosecutorial supervision
leading to difficulties in proving damage to the public interest; and prosecutors’ lack of pro-
fessional knowledge. The article presents and analyzes the legal framework for prosecutors’
involvement in public interest litigation in China and reveals the causes of the fundamental
problems; and suggests ways to improve the current legislation and ways to solve the problems
arising by using a modern intelligent judicial system and with the help of relevant administra-
tive authorities in the field of environment and environmental protection, natural resources,
food and medicine, consumer protection, and so on.

Keywords: prosecutors, public interest protection, environmental protection, food safety, evi-
dence, artificial intelligence.

References

Cao, Mingde. 2020. “The dilemma and direction for advancing public interest litigation by the procuratorate”.
Fa xue ping lun 1: 118-125. (In Chinese)

Cui, Yadong. 2018. “Judicial technology dream: Practice and reflections on Shanghai’s intelligent assisted
case management system for criminal cases”. Ren min fa zhi 18: 92-97. (In Chinese)

Jiang, Ming’an. 2016 “Improving legislation and promoting supervision of administrative violations by
procuratorial organs” Jian cha ri bao March 7. Accessed June 25, 2021. https://www.spp.gov.cn/
1lyj/201603/t20160307_113859.shtml. (In Chinese)

Li, Cheng, Zhao Weigang. 2018. “Dilemmas and breakthroughs: a study on the discovery mechanism of
administrative public interest litigation clues”. Si chuan shi fan da xue xue bao 1: 54-61. (In Chinese)

Li, Wei, Lin Xianzhi. 2018. “Some reflections on administrative public interest litigation — a perspective on
the understanding of Article 26 of the Judicial Interpretation of Public Interest Litigation”. Ren min si
fa 22:107-111. (In Chinese)

Li, Zheng. 2020. “Artificial intelligence and fact finding”. Fa xue yan jiu 1: 117-133. (In Chinese)

Wang, Wanhua. 2018. “Some problems of improving the administrative public interest litigation system
initiated by procuratorial organs” Fa xue za zhi 1: 96-108. (In Chinese)

Received: July 12, 2021
Accepted: December 10, 2021

Authors’ information:

Jia Shaoxue — Dr. Sci. in Law; ys02302041@126.com
Li Yao — PhD Student; 245259947@qq.com

218 Becmnux CII6TY. ITpaso. 2022. T. 13. Buin. 1


https://www.spp.gov.cn/llyj/201603/t20160307_113859.shtml
https://www.spp.gov.cn/llyj/201603/t20160307_113859.shtml

UDC 347.7 Becrtruxk CII6TY. ITpaso. 2022. T. 13. Boim. 1

Cryptocurrencies and crypto-assets in the Italian and
EU perspective

R. Lener

University of Rome Tor Vergata,
50, Via Cracovia, Roma (RM), 00133, Italy

For citation: Lener, Raffaele. 2022. “Cryptocurrencies and crypto-assets in the Italian and EU
perspective”. Vestnik of Saint Petersburg University. Law 1: 219-229.
https://doi.org/10.21638/spbul4.2022.112

The article provides a first critical exam of the approach taken by EU Regulators and Courts
regarding cryptoactivities. The purpose of this analysis is to see if a new European regulation
on “encrypted” financial services will really be born. The analysis begins with the definition
and regulation of Cryptocurrencies, the best of which are probably found in the opinions
of supervisory and regulatory bodies. Italian courts dealing with this difficult subject show
uncertainty among assets (beni), money (valuta), and financial products. Today the reflection
of both Regulators and Courts is expanding from cryptocurrencies to the wider and even more
indefinite area of the so-called crypto-assets. In this regard, the most recent and important
element is given by the European Commission Proposal of September 24, 2020, concerning
regulation of crypto-asset markets (Regulation on Markets in Crypto-assets, MiCA). The
proposed regulation should apply to crypto-asset issuers, as well as to providers of crypto-asset
services on the territory of the European Union. Also in this case, the definition of “crypto-
asset” is crucial. New rules provide a fairly generic definition as “digital representations of
value or rights that can be transferred or stored electronically using distributed ledger or
similar technologies” To obviate the vagueness of the definition, the only possibility seems
to be moving by subtraction, i. e., listing a series of “tools” to which the proposed regulation
does not apply, even though these may fall, in theory, in the broad definition of “crypto-asset”.

Keywords: financial markets, cryptocurrencies, crypto-assets, financial instruments, financial
products, blockchain, distributed ledger technology, smart contracts, token, investor protec-
tion.

1. Introduction

A discussion on crypto-assets requires a brief recap of the functioning of blockchain,
smart contracts and tokens. To simplify, we define “blockchain” as a derivative of Distrib-
uted Ledger Technology (DLT). Blockchain is, indeed, a particular form of DLT and can
be described as a system in which information and data are stored using cryptography.
The peculiarity of this innovative database is its decentralization that comes from the fact
that this “register” is under the control of a peer-to-peer network of participants. A block-
chain database can record the transactions made by the system’s participants without the
need of a unique and central authority that manage it. DLT allows full disintermediation,
since each participant of the network, called “node”, possess a full copy of the information
stored therein.

© St Petersburg State University, 2022
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Decentralization is, however, the first but not the only important characteristic of a
blockchain (Lener, Furnari 2020). The second is transparency. Indeed, to reach the best
level of decentralization, there is a need to let everyone become a node of this database. In
other words, it is necessary to give to everyone the right to see (and copy) all the information
stored in this register using specific tools. Decentralization and transparency make DLT
a cyber-secure choice to store information. Indeed, who wants to modify the information
stored in the distributed register needs to have the majority of the “computational power”
given by participants to the system. This means also the approval of the nodes offering
such power.

The innovative functionality of DLT lies in the peculiar kind of things that can be
stored in its registers, especially the so-called token. A token is nothing more than a record
of information that results in favor of a participant. Tokens are created by blockchain
protocols in which they are registered or by a smart contract. A token allows the possessor
(the person who has power to transfer its transcript in favor of another) to be recognized
by the entity who released the token as the holder of a precise amount and/or kind of
rights. If, from a technical point of view, a token is nothing more than a simple registration,
from a functional point of view it is an informatic instrument that allows participants to
exercise precise rights towards the releasing company. Those rights are, often, the subject
of an offer to the public in exchange of money to develop an entrepreneurial project
(Initial Coin Offering or ICO). The rights conferred by a token include: authority to
exchange the token itself (cryptocurrency); access to a service provided by the platform
(utility token); administrative or economic rights toward the company that offered them
(investment token). Hence, tokens are adaptable tools that can represent almost everything
(tokenization process). They can easily be sent to or exchanged with other participants and,
notwithstanding their virtual nature, they do not need an intermediary to be stored or
transferred (Lener, Furnari 2020).

Smart contracts were born when some blockchain protocols, such as the Ethereum
one, started to use the power of calculation of its participants to run a virtual machine.
In turn, a virtual machine can be imagined as a big (phantom) computer using the power
given by all the computers of the participants to elaborate softwares. Therefore, smart
contracts are not contracts, but simply algorithmic sequences elaborated by a computer
created with the “calculation power” of the nodes. The virtual machine — as every
information recorded on the blockchain — is not under the control of anybody, so that
smart contracts acquire the two following characteristics: unstoppable self-execution and
autonomation (Lener, Furnari 2020; Furnari 2019; Sarzana Di Sant’ippolito, Nicotra 2018,
90-114; Raskin 2017; Werbach, Cornell 2017).

Like much software, smart contracts are self-executing. If a smart contract is
programmed to perform a determined action, it will work until the action is completed.
This means also that if a precise mechanism to stop its activity has not been “programmed”
by the party who launched it, nobody can stop it without taking the control of the majority
of the calculation power alimenting the blockchain.

Autonomation means that smart contracts do not need human interaction for their
execution. Above all, they can be used to perform obligations deriving from a contract

I Those characteristics make smart contract suitable to be used for the execution of contracts. It is
from this fact that they took their name.
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that can be written within the smart contract itself (Szabo 1997)2. A contract of this kind
could help managing a contractual execution since there is no need for interpretation of its
terms. At these conditions, parties do not need to trust each other before the conclusion of
the agreement since the execution its fully automated. For instance, this principle applies
particularly to the collection of money through the launch of an ICO. If the collection of
money is managed using a smart contract, this program will automatically deliver token
in exchange of the money received.

Smart contracts can in this way grant the rights attached to a specific token. If a token
grants the access to a specific service of the issuer, the buyer of the token could be sure that
he will enjoy the service he paid for.

In brief, it is possible to describe DLT and its derivatives as follows: Blockchain is the
infrastructure on which tokens are placed and interact with other participants using smart
contracts without the presence of intermediaries (Lener, Furnari 2020).

2. Basic research

2.1. Cryptocurrencies in front of the Italian courts

It is not easy to say in strict legal terms what the so-called virtual currencies (or
cryptocurrencies) are. The best definitions are perhaps found in the opinions of the main
supervisory and regulatory authorities, such as the EBA, FINMA, ESMA, and Bank of
Italy®. In fact, until 2017, the national legal system did not have a regulatory definition
of virtual currencies. With Decree no. 90 of 20174, implementing the IV European anti-
money laundering directive (Directive (EU) 2015/849)%, the legislator amended the rules
contained in the Decree no. 231 0f 2007 (so-called anti-money laundering decree), defining
in Art. 1, sub qq)®, virtual currency as a “digital representation of value, not issued by a
central bank or public authority, not necessarily linked to a legal tender currency, used as a

% To highlight their basic functioning, smart contract has been described as “online vending machines”
Indeed, within the blockchain, they appear as autonomous agents who perform predetermined actions in
response of a precise input.

% See: “Guidelines for enquiries regarding the regulatory framework for initial coin offerings (ICOs)”.
FINMA. 2018. Accessed December 3, 2021. https://www.finma.ch/en/news/2018/02/20180216-mm-ico-
wegleitung; “Advice on Initial Coin Offerings and Crypto-Assets”. ESMA. 2019. Accessed December 3, 2021.
https://www.esma.europa.eu/document/advice-initial-coin-offerings-and-crypto-assets;  “Report  with
advice for the European Commission on Crypto-asset”. EBA.2019. Accessed December 3, 2021. https://
www.eba.europa.eu/eba-reports-on-crypto-assets; “Rapporto sulla stabilita finanziaria n. 1”. Banca D’Italia.
2018. Accessed December 3, 2021. https://www.bancaditalia.it/pubblicazioni/rapporto-stabilita/2018-1/
index.html.

4 The Decree no. 90 of 2017. Accessed December 3, 2021. https://www.normattiva.it/atto/carica
DettaglioAtto?atto.dataPubblicazioneGazzetta=2017-06-19&atto.codiceRedazionale=17G00104 &atto.
articolo.numero=0&atto.articolo.sottoArticolo=1&atto.articolo.sottoArticolo1=10&qld=f701b708-3b21-
42be-8d21-65012e1b9366&tabID=0.03794678907261151 &title=Ibl.dettaglioAtto&generaTabld=true.

> Directive (EU) 2015/849. Accessed December 3, 2021. https://eur-lex.europa.eu/legal-content/IT/
TXT/?uri=celex%3A32015L0849.

6 The Decree no. 231 of 2007. Accessed December 3, 2021. https://www.normattiva.it/atto/carica
DettaglioAtto?atto.dataPubblicazioneGazzetta=2018-02-08&atto.codiceRedazionale=18G00023 &atto.
articolo.numero=0&atto.articolo.sottoArticolo=1&atto.articolo.sottoArticolo1=10&qld=30574ad8-47¢9-
4657-83be-1f41c6b5b229&tabID=0.10439236553126485&title=lbl.dettaglioAtto.
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medium of exchange for the purchase of goods and services and electronically transferred,
filed and negotiated”

Despite the solutions adopted, the question of the legal nature of virtual currencies
remains doubtful. The theses proposed in this regard discount criticism. The results are
considerable uncertainty about the applicable legal regime, which also poses several
problems in relation to company law.

It is in this heated debate that the sentence of the Court of Brescia of July 25, 2018 and
the decree of October 24, 2018 of the Court of Appeal of Brescia are placed. With such
rulings, the case law intervenes for the first time on the issue of the use of cryptocurrencies
in corporate law.

Following the reconstruction of the Court of Brescia, cryptocurrencies must be
qualified as “assets” On the contrary, the Court of Appeal considers them similar to
“money”. Both constructions have weaknesses. In particular, cryptocurrencies intended as
a legal asset raise some doubts in relation to the fact that the attribution of exclusive rights
on intangible assets is regulated, in our legal system, by a principle of strict typicality,
i. e. the right on the intangible asset exists if there is a standard, a legal provision, that
recognizes it. In the case of cryptocurrencies, there is no such rule, or rather there is, but it
does not in any way say that an information or a number is an intangible legal asset.

A qualification of cryptocurrency as a currency, on the other hand, suffers from various
critical issues. Cryptocurrencies, in fact, can be traced back with difficulty to the concept
of “money”, since they do not fall within any of the reconstructions offered by the various
rules that deal with the currencies (Livi 2019, 111). In the end, even if the qualification
of cryptocurrency as a financial service (better, a financial product), proposed by the
Veronese judges, also highlights critical issues, and so this solution appears preferable.
Indeed, it seems more reasonable to trace cryptocurrencies to the broader category of
“financial products”, identified by Art. 1, paragraph 1, sub u) of the Italian Consolidated
Law on Financial Markets of 1998 (so called TUF) as “financial instruments and any other
form of investment of a financial nature’, at least in the common hypothesis in which

Cryptocurrencies assume the function of “financial investment™.

2.2. The EU Commission proposal on crypto-assets

In fact, today the analysis of both Regulators and Courts is expanding from
cryptocurrencies to the wider and even more indefinite area of the so called crypto-
assets. In this regard, the most recent and important element is given by the European
Commission Proposal of September 24, 2020, concerning the issue of a Regulation on
Crypto-asset markets (“Regulation on Markets in Crypto-assets” or even MiCA?®). Pursuant
to Art. 2, paragraph 1, of the Proposal, the regulation applies to crypto-asset issuers, as
well as to providers of crypto-asset services in the territory of the European Union. As for
the notion of “crypto-asset”, Art. 3, paragraph 1, n. 2, provides a fairly generic definition.

7 See the decision of the Court of Cassation no. 26807 of September 25, 2020, in which the activity of
promoting investment in Bitcoin has been qualified as an investment activity regarding the distribution of
financial product. Accessed December 3, 2021. http://www.italgiure.giustizia.it/xway/application/nif/clean/
hc.dll?verbo=attach&db=snpen&id=./20200925/snpen@s20@2a2020@n26808@tS.clean.pdf.

8 Regulation proposal on Markets in Crypto-assets (MiCA). 2020. Accessed December 3, 2021.
https://eur-lex.europa.eu/legal-content/EN/TXT/?2uri=CELEX%3A52020PC0593.
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These are defined as “digital representations of value or rights that can be transferred or
stored electronically using distributed ledger or similar technologies” (De Filippi, Wright
2018; Lener, Furnari 2020; Furnari 2019, 90 ff; Sarzana Di Sant’ippolito, Nicotra 2018)°.

To obviate the vagueness of the definition, Art. 2, paragraph 2, helps to objectively
outline the scope of application of the Proposal by listing a series of “tools” to which the
Proposal does not apply, even though these may fall, in the abstract, in the definition of
“crypto-asset”. This list includes: 1) financial instruments, as defined by Directive 2014/65/
EU9; 2) electronic money, as defined by Directive 2009/110/EC'}; 3) deposits, as defined
by Directive 2014/49/EU'2; 4) structured deposits, as defined by Directive 2014/65/EU*3;
and 5) securitisations, as defined by Regulation 2017/2402/EU'. In order to precisely
circumscribe the objective scope of application of the Proposal, it then becomes necessary
to read together (but by subtraction) Art. 2, paragraph 2, and Art. 3, paragraph 1, n. 2.
It thus becomes possible to define a Crypto-asset as a digital representation of value or
rights that can be transferred or held electronically using Distributed Ledger Technology
(DLT) but which does not qualify as a financial instrument, electronic money (except in
cases where this is not tokenized, as we will see below), deposit, structured deposit or
securitization. It seems, then, that the Commission wants to offer a definition of crypto-
asset that is more technical than legal.

The Proposal is intended to specifically regulate the offer of particular categories of
crypto-assets. These are essentially three and, as will be seen, although it seems to want
to recall the traditional tripartition in cryptocurrencies, utility tokens, and investment
tokens, the document departs at least partially from this classification.

The three categories of crypto-assets identified in the Proposal are: “utility tokens”,
“asset-referenced tokens”, and “electronic money tokens”. Utility tokens are defined
as crypto-assets issued for the purpose of providing digital access to a good or service,
available on a DLT network and accepted exclusively by the issuer!>. Asset-referenced
tokens (ART) are defined as crypto-assets that maintain their value stable thanks to the
connection with the value of legal tender currencies, baskets of assets, other crypto-assets,
or a combination of these!®. Taking up the traditional classifications, it would be possible
to include ARTs in the best-known category of stablecoins, or cryptocurrencies whose
value is kept “stable” through reference to coins with legal value, assets, or the use of

° The definition reads “Crypto-asset’ means a digital representation of value or rights which may be
transferred and stored electronically, using distributed ledger technology or similar technology” (Art. 3,
paragraph 1, n. 2).

19 Directive 2014/65/EU.Accessed December 3, 2021. https://eur-lex.europa.eu/legal-content/IT/
ALL/?uri=celex%3A32014L0065.

I Directive 2009/110/EC.Accessed December 3, 2021. https://eur-lex.europa.eu/legal-content/en/
TXT/?uri=celex%3A32009L0110.

12 Directive 2014/49/EU.Accessed December 3, 2021. https://eur-lex.europa.eu/legal-content/IT/
TXT/?uri=celex%3A32014L0049.

13 Directive 2014/65/EU.Accessed December 3, 2021. https://eur-lex.europa.eu/legal-content/IT/
ALL/?uri=celex%3A32014L0065.

14 Regulation 2017/2402/EU.Accessed December 3, 2021. https://eur-lex.europa.eu/legal-content/
EN/TXT/¢uri=uriserv:0].L_.2017.347.01.0035.01.ENG.

15 “Utility token’ means a type of Crypto-asset which is intended to provide digital access to a good or
service, available on DLT, and is only accepted by the issuer of that token” (Art. 3, paragraph 1, n. 5).

16 “Asset-referenced token’ means a type of Crypto-asset that purports to maintain a stable value by
referring to the value of several fiat currencies that are legal tender, one or several commodities or one or
several Crypto-assets, or a combination of such assets” (Art. 3, paragraph 1, n. 3).
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particular algorithms that manage their offer and therefore the value (De Bonis, Vangelisti
2019, 155-156; Bozza 2020). Finally, e-money tokens (EMT) are defined as crypto-assets
whose main purpose is for the exchange of goods and services and which in any case
aim to keep their value fixed through an exclusive connection with current currencies!”.
Even EMTs, therefore, can be considered as a particular type of stablecoin (and therefore
cryptocurrency) whose value is exclusively linked to a legal tender currency. The reference
to the function of medium of exchange seems almost pleonastic considering that that of
intermediating exchanges would seem the only aim pursued by a crypto-asset whose value
is stabilized with reference to a specific legal tender currency.

Comparing this classification with the traditional one, the absence of the investment
token category is not surprising (Hacker, Thomale 2018; Annunziata 2019; Ferrais 2019;
Pirani 2019, 337; Boreiko, Ferrarini, Giudici 2019, 665; Maume, Fromberger 2019; Maas
2019; Furnari 2018). On the other hand, it seems to confirm the principle, already defined
for some time in overseas doctrine and jurisprudence, according to which investment
tokens are financial instruments in all respects and the relative rules apply to this category,
without any derogation or “aggravation” Regulatory due to the fact that the financial
instrument is represented through a crypto-asset.

Rather, the special attention paid to cryptocurrencies and, among them, to the so-
called stablecoin. The detailed discipline of ARTs and EMTs, in fact, reveals the concern
that the dissemination of these “digital currencies” could harm the financial stability or the
principles of monetary sovereignty of the Union. Compared to the traditional tripartite
division, therefore, the proposal has kept only the number, choosing to focus on those
types of crypto-assets not covered (such as cryptocurrencies) or not sufficiently covered
(such as utility tokens) by a discipline, even partial, at European level. Article 3 also
provides a definition of Crypto-business service provider (Art. 3, paragraph 1, n. 8), as
well as a precise list of these services (Art. 3, paragraph 1, n. 9).

2.3. Definition by subtraction?

Also from a subjective point of view, the Proposal uses the same technique of “by
subtraction” used in the definition of its objective scope of application. The basic principle
is that which the discipline applies to all issuers and service providers in crypto-assets,
but with the exceptions described in Art. 2, paragraphs 3-6. It is possible to classify these
exceptions, distinguishing between subjects completely excluded from the discipline
and subjects whose exclusion is only partial. The subjects completely exempt from the
discipline include the European Central Bank and national central banks when they act
in the exercise of their powers; the European Investment Bank; the European Stability
Mechanism and the European Financial Stability Fund; and international organizations.
The partially exempt subjects, on the other hand, include credit institutions and investment
companies; insurance and reinsurance companies in carrying out the activities envisaged
by Directive 2009/138/EC'8; liquidators or extraordinary administrators in carrying out

17 “Electronic money token’ or ‘e-money token means a type of Crypto-asset the main purpose of

which is to be used as a means of exchange and that purports to maintain a stable value by referring to the
value of a fiat currency that is legal tender”(Art. 3, paragraph 1, n. 4).

18 Directive 2009/138/EC. Accessed December 3, 2021. https://eur-lex.europa.eu/legal-content/IT/
ALL/?uri=CELEX%3A32009L0138.
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the liquidation activities for which they have been appointed, except in the case in which
they are implementing a liquidation plan pursuant to Art. 42 of the Proposal; as well as
subjects who perform crypto-business services in favor of associated companies.

In particular, credit institutions are not subject to the regulation only when they issue
ART, or provide one or more services in crypto-assets. In the first case, Chapter 1, Title
III of the Proposal, which governs the authorization procedure for the issuance of ART,
as well as Art. 31 concerning the issuer’s capital requirements. In the second case, banks
that provide crypto-asset services are not required to comply with the provisions set out
in Chapter 1, Title V and therefore, also in this case, with the authorization procedure.
Investment companies, on the other hand, are required to comply with the rules regarding
the authorization of the provision of crypto-asset services (Chapter 1, Title V) only if they
offer a crypto-asset service in relation to which they possess the authorization to provide
the crypto-asset service. corresponding investment®.

2.4. “Atypical” crypto-assets

The first type of offer governed by the Proposal concerns crypto-assets other than
ARTs and EMTs. As a preliminary point, this category is narrower than what could be
deduced from reading the Proposal. In fact, among crypto-assets that cannot be offered
in a “simplified” way, there are also the so-called investment token, this category forgotten
by the regulatory proposal. This omission seems questionable. Although it is now well
established that the discipline of financial instruments must be applied to the public
offering of these crypto-assets, it cannot be forgotten that an investment token, in addition
to being a financial instrument, is still a crypto-asset and therefore possesses its own
regulatory needs. On the other hand, utility tokens fall fully into this category. By virtue
of their diffusion in this sector, it seems correct from now on to believe that this is the
category that Title II of the regulatory proposal intends mainly to regulate. In line with
this, it seems possible to continue the discussion by referring directly to utility tokens, so
as to avoid the recurring use of the terminology “crypto-assets other than ART and EMT”.

One could doubt that the entire Proposal can apply to cryptocurrencies in the proper
sense, and therefore to Bitcoin or other cryptocurrencies in which it is not possible to
identify an issuer or in any case a person who has created or promoted the related project.
This is confirmed by the reading of Art. 4, paragraph 2, of the Proposal within which,
among exemptions from the publication of the so-called white paper (an information
document of the offer), it is part of the case in which the crypto-asset in question is
only the result of a mining activity or is automatically attributed to the subjects that are
involved in supporting a DLT network infrastructure, holding a copy of the distributed
ledger and validating the transactions (the so-called nodes). An exemption that, if in
some ways it constitutes an important recognition, in reality, however, appears to be of
dubious usefulness. Indeed, the public offering of a crypto-asset with the aforementioned
characteristics will not, by definition, not even have a management body to which the
obligations (and responsibilities) outlined in the Proposal can be referred.

« »

19 Art. 2, paragraph 6, letters from “a” to “f”, of the Proposal presents a comparison between Crypto-
asset services and investment services regulated by MiFID II.
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2.5. ARTs as stablecoins

The proposal then deals with asset-referenced tokens or ART bidders. As anticipated,
ARTS: are defined by the proposal as stablecoins whose value may depend on legal tender
coins, other crypto-assets, or other assets. Given the widespread concern that the offer of
ART, due to their nature, could constitute a “natural enemy” of the legal tender currency,
the discipline of their offer to the public is characterized by authorization procedures that
see the involvement of several authorities, as well as the possibility of prohibiting its offer
if this could threaten financial stability or the principles of monetary sovereignty.

2.6. The EMT offers

The third case, concerning the EMT offer, appears slightly less stringent. This
seems justifiable based on the different nature of the crypto assets being offered. And in
fact, compared to ARTs, the value of EMTs depends exclusively on the value of a legal
tender currency taken as a reference. As expressly established by Art. 43, EMTs are to be
considered, to all effects, as electronic money as defined by Directive 2009/110/EC, even
if they constitute the tokenized version. Precisely by virtue of this identity with e-money,
EMT offers to the public can only be conducted by credit institutions or e-money
institutions which are in any case required to publish a white paper (Art. 43, paragraph 1).

2.7. The procedures

As for the authorization procedures of service providers in crypto-assets, Art. 53 of
the Proposal begins by stating a principle of exclusivity, according to which the services
relating to the use of crypto-assets can be offered only by those authorized under the new
regulations. The authorization is valid throughout the territory of the Union, so much
so that Member States are prohibited from imposing a physical presence within their
territory on those already authorized®. The authorization must be requested from the
competent authority of the place where the subject has its registered office. The application
must contain a long series of information, among which the following deserve particular
attention: the description of the technological and security systems, which must also be
made using non-technical language; details of the procedures for the segregation of the
assets of its customers; as well as systems for identifying market abuse. The application
must also describe the specific services that the subject intends to offer.

The authorization procedure is slightly simpler than that required for the public
offering of crypto-assets. In fact, the involvement of other authorities is not required and,
above all, the verification that the activity undertaken has effects on financial stability or
on the principles of monetary sovereignty.

The provision of crypto-asset services is subject to behavioral obligations as well
as prudential requirements. With regard to behavioral obligations, it is expected that,
almost like a traditional financial intermediary, lenders must act with honesty, fairness
and professionalism, pursuing the best interests of the customer. Lenders are also subject
to obligations of correct information, especially in promotional communications, which

20 Pursuant to Art. 58, the service provider is simply required to communicate to the competent
authority of his home Member State his intention to operate in another State.
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must be clearly identified as such. Particular attention deserves the obligation not to
highlight the perceived, or real, advantages of the crypto-assets with which they operate.
Finally, customers must be informed of the risks associated with these transactions as well
as of the fees charged by the lender (Art. 59).

The providers of crypto-based services are then imposed precise organizational
requirements, obligations for custody and safeguarding of the crypto-assets and funds of
their customers and obligations to set up procedures for handling complaints.

2.8. Custody services and exchange platforms

As for “traditional” crypto-asset services — custody services and exchange platforms
(so-called exchanges) — greater importance must be given to the first, in order to verify
how “traditional” operators have been regulated within the Proposal. In fact, it is possible
to include the operators who have characterized this market from the outset into this
category.

The specific obligations for wallet service providers (defined by the Proposal as
providers of crypto-asset management and custody services) are described in Art. 67.
Among these, the obligation to adopt precise policies to ensure the protection of the
private keys of each wallet and prevent, in any way, that a customer can lose access to their
crypto-assets due to fraud, negligence or attacks by part of cyber criminals. These lenders
must then facilitate the customer to exercise the rights inherent in the crypto-assets held
on his behalf. In this regard, clients must receive information on the crypto-assets held at
least quarterly and, in any case, when the holding of a particular crypto-asset requires any
form of their participation or action.

Wallet service providers must then ensure that the private keys or, in any case, the
crypto-assets themselves are promptly made available to the customer who requests
them. Customer crypto-assets must also be kept separate from the lender’s own assets,
also ensuring that crypto-assets belonging to the same DLT network are kept at separate
addresses. In this way, the damage of a hacker attack against the lender should be reduced.
Finally, it is expressly provided that lenders are held directly liable to their customers for
crypto-asset losses as a result of malfunctions (so-called bugs) or hacker attacks.

The rules envisaged in favor of crypto-asset exchanges (defined in the Proposal
as trading service providers) follow the rules for the corresponding type of financial
intermediary. The aim is to avoid that, in the absence of regulation, these operators may
prefer some customers rather than others and thus fall short of the principles of equal
treatment, fundamental for the provision of this type of service (Furnari 2021).

In this regard, it is explicitly stated that lenders must make public the procedures that
guarantee the equal treatment of their customers, but above all that they cannot operate
on their own behalf. This latter provision would seem to cast doubt on the possibility,
widely held among the most active crypto-asset exchanges on the markets, of admitting
their own crypto-assets to exchanges?!.

In addition to these general principles, it is also made clear that crypto-assets for
which a white paper has not been published cannot be admitted to trading. The providers

21 Usually utility tokens that can be used to get discounts on trading fees. See, for example, the Crypto-
asset Binance Coin (BNB) with which it is possible to obtain commission discounts on the Binance Exchange.
Accessed December 3, 2021. https://www.binance.com/en.
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of these services are even asked to carry out an independent assessment of crypto-assets
to be admitted to the exchange; an evaluation that can also take into consideration the
professionalism of the bidder and the members of its management bodies.

3. Conclusions

The Proposal certainly represents a novelty of great importance in the crypto-assets
sector, and more generally for financial markets. Its definitive adoption, especially without
changes, will certainly not go unnoticed. This is true not only for the crypto-asset market
but, especially for the market currently occupied by “traditional” financial intermediaries.

Due to the way it is structured, and despite the provision of exemptions, the Proposal,
with regard to the crypto-assets market, could even slow down the birth of new operators,
leading rather to the consolidation of existing entities, which are already managed to raise
the liquidity necessary to comply with the regulations that will be enacted. On the other
hand, the Proposal could make the provision of these services more secure, thus increasing
the trust of end users and therefore, indirectly, their number.

The choice of equating crypto-asset service providers with more traditional financial
intermediaries must also be considered with particular attention, despite the declared
non-financial nature of the crypto-assets being offered. Finally, the absence of references
to decentralized entities, as well as to the entire sector, currently undergoing great
development, known by the term “DeFi” (which stands for Decentralized Finance), is
surprising. The choice could be justified in the fact that this new market is still in its infancy.
However, it is hoped that, before defining the regulatory framework, these operators can
also be taken into consideration. Otherwise, two potentially alternative scenarios would
appear. The first is that in which these “decentralized” operators, not being considered by
legislation, continue to operate with their essential “widespread” structure, which would
not allow a safe and coherent regulation. The second is that in which, in the absence of
regulation, such services are to be considered prohibited. This would not be a good result.
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mema. ITIpaso 1: 230-245. https://doi.org/10.21638/spbu14.2022.113

B yHMKa/mbHOI YrOMOBHO-IIPABOBOI MOAenu VIHAMM HA OCHOBe TMOPMIHOTO COYETAHMS
IPYHIVIOB M MHCTUTYTOB TPeX IPAaBOBBIX CUCTeM CHOpMMpPOBAICS B CBOell crerpdude-
ckoit popme ofuH 13 HanuboIee OAMO3HBIX COCTABOB MIPECTYIUICHIIT — IPeCTYIUIEHNs, T10-
cAramolye Ha 4eCTb, JOCTOMHCTBO U IOJIOBYI0 HEPUKOCHOBEHHOCTD >KEHIVHDI. ABTOPBI
CTaThU CTABSAT L1€/Ib IIPOAHAMU3MPOBATH KPUMIHOIOTMIECKIE IEPBOOCHOBBI MaCIITAOHOCTI
M OHOBPEMEHHOIT JTATEeHTHOCTY HACH/IbCTBEHHBIX IIO/IOBBIX IpecTyIieHnii B Vuann. Boi-
SIBTIEHBI KY/IBTYPOIOIMYECKIe U LVBIIM3ALMOHHbIE CTYMY/Ibl PACIIPOCTPAHEHHOCTH M3HA-
CIUIOBAHMIA, B YNC/Ie KOTOPBIX ICTOPUYECKI CIOKMBIIASCS IPAKTIKA MYXXCKOII IIOIUTaMUIL,
paHHUe JieTcKre OpaKy, MOJIMHEHHOCTD JKEHIIMHBI B CEMbe, e OBITOBOE 3aTBOPHIUYECTBO
U «BEYHOE BJOBCTBO», & TAK)Ke CBOETO pofia reHjepHas 6ome3Hp obrjectBa — AucOHamaHc
HOJIOB B CTOPOHY MY>K4MH U (akThl MHGAHTUIN/A T€BOYEK B TPALUIVOHHBIX MHYCCKUX
cembsix. C TOUKM 3pEeHVIsI CUCTEMATVKI IPeCTYIUIEHNIT MHANIICKIE KPYMIHOIOTY BBIEMSIOT
6oree mecATU PasIMYHBIX KATETOPUil TaK Ha3bIBA€MbIX (PEMUHHBIX [IEMNKTOB, B YUCIE KO-
TOPBIX CeKCyaJIbHble HOCATaTeNbCTBA OTHOCAT K IOATPYIIIE «IIPEeCTYIUIEHWIT 10 CTPacT»
(ct. 354, 375-376, 509 u fp. YronoBHOrO Kojekca VIHauu), XOTs B caMOM KOZIeKCe HeT CIie-
II/IPHOTO Pasfiefia O MPeCTYIUIEHNUAX MPOTUB IOJIOBOI HENPUKOCHOBEHHOCTU. C TOYKM
3pEHNsI 9MIEMEHTHOTO COCTaBa B MPECTYIUIEHUN M3HACIIOBAHNS JOMIHUPYIOIee 3HAYEHE
uMeeT oOBeKTMBHas cTOpoHa (peno-vaginal penetration). Ee crmeunduka cknapbiBaeTcs
M3 LIECTY aJIbTEPHATVBHBIX YCIOBUIT OTCYTCTBYSI KOHCTUTYTUBHOTO 37IEMEHTAa — «COITIACHS
>KeHIMHb». CBO0 0COOEHHOCTh MPUBHECTN HefaBHMe HOBeUTbl B YK VHpuu, pacumpus-
1€ IIepedeHb CyO'beKTOB M3HACMIOBAHMA U JIeTa/IN30BaBliye MoHATHe custodial rape us cy-
ne6Hoit npaktuku (meno Tukaram v. State of Muharashtra 1978 r.) Kak creranbHbIil COCTaB
CEKCYa/IbHOTO HACWJIVSL, COBEPIIIAEMOTO C MCHIO/Ib30BAHMEM CITY)KeOHOTO momoxeHns. [locre-
HIEHHO [TPOVCXOANT 3HAUNTENbHOE PACIIMPeHIe 3aKOHOAATETBHOI e DUHMIIMM HACUIIS HAL,
JKEHIIVHOIL B ceMbe U Ha paboTe, a TAKXKe y)KeCTOUeHNe HaKa3aHNIT 3a HaCU/IbCTBEHHbIE Jie-
SIHUSL TIPOTUB YKEHIMH BIUIOTH 10 PACUIMPEHNS OCHOBAHWIT IIPYMEHEHNsI CMEPTHOI Ka3HI.

Kniouesvte cnosa: obiiiee mpaBo, MHAYCCKOE MPaBO, IPeLiefieHT, KomudUKaIys, IpaBa >KeH-
IIVH, TeH/iep, M3HACUIOBaHIe, YTOTIOBHAS OTBETCTBEHHOCTD, CMEPTHAs Ka3Hb.
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1. BBegenne

Ha nopore XXI B. mapniickoMmy npasurensctsy Hapennpol Mopy npefcrosAno pe-
IIATh M3BEYHYI0 U OCTPYI0 NMPOOIeMy He3aIUIeHHOCTU XKEHIIMH OT OBITOBOrO (f0-
MaIIIHeT0) HAaCWINs, CEKCYalIbHBIX MOCATATeIbCTB U AETCKOro eMunmaa — pacipo-
CTpaHEeHHOI B VIHOMM NpPaKTUKM TeHIEePHBIX a0OPTOB HEPOXK/IEHHBIX U YMEPIIBICHNUS
HOBOPO>XKJCHHBIX JieBOYeK. B MHIyM3Me cumTanoch, 9YTO pOAUTHCS JeBOYKON O3HAYaeT
HECTY PacCIUIaTy 3a MperpellieHys B MPOIIION >KMU3HMU, MOsSIBIeHNe peOeHKa )KeHCKOTOo
10/Ia B MH/IYCCKOJ CeMbe pacCMaTpUBAIOCh KaK HOBas 00ys3a ¥ HecyacTbe, HEOOXOMM-
MOCTb COOMpaTh NpyUgaHoe U MOAbICKMBATD keHuxa (Sen 2015, 13).

ITono>xeHMe YKEHCKOTO HaceleH)si HEHaMHOTO YIYYIIMIOCh ¢ MOMeHTa (GopMajb-
HOTO 3aKpeIUIeHNs UX KOHCTUTYLIMOHHOTO IpaBa Ha >KU3Hb, 30POBbe, YeCThb U TOCTO-
uHCTBO (cT. 21 Koncrurynuu Vuanu'). B to xe Bpems B ct. 15 (3) pasnena «OcHOBHbIE
mpasa» Koncturynmu VIHANM IPeRycCMOTPEHO PaBo rOCyapCTBa Ha M3[jaHle 3aKOHOB,
HaIlpaB/IecHHbIX Ha IIOBBIIIEHME IIPAaBOBOTO CTATyCa MHAMICKMX >KEHLVH ¥ CO3JaHue
adpexTUBHBIX rapaHTUii Ux npas’. [JaHHOe IPABO BIOIHE BOCTPeGOBAHO, TAK KaK He-
paBHOIIpaBlMe >KEHI[MH — XapaKTepHas 4epTa MHOTUX IUIIOPATMCTUYECKUX MPaBOBBIX
CUCTEM IIOCTKOIOHMANIBHBIX CTPaH, K KOTOPBIM OTHOCUTCS VIHAMS C ee CMeLIaHHOI
(MmkcToBoIT) mpaBoBoIi cucteMoii ([JeHucenko, Tpukos 2018). OTeyecTBEHHBIN NHIOOT
E.C. Kak BepHo 3ameuaeT: «IIono>keHne XeHIIMH — 3TO OKHO B Mup cTpanbh» (IOprosa
2014, 15).

Kopun renpepHoro Hacunust B VIHAUM YXOFAT B PEMUIMO3HO-KACTOBOE IIPOLIIOE
I1y6OKO IaTpyapxaabHOrO OOIIECTBa, B KOTOPOM OBbIIM 3aKOHCEPBMPOBAHBI MY>XKCKasi
[ONNUTaMus, [eTCKye Opaky, MOAYMHEHHOe IONOXKeHMe >KEHIMH, BEeYHOe BJOBCTBO
1 6BITOBOE 3aTBOPHINYECTBO (OTpaHMdIeHne CBOOO/IBI IEICTBUIL, TIEpeNBIDKEHNS, CBA3EIT
¢ BHeurHuM Mrpom) (CamosBaniieB 1996, 40-45; Buracus 1990).

IKc-Tpencenatenb Bricokoro cyza Muaun M. BeHkaTadasas coBepIIeHHO CIIpaBefi-
mBo oTMevasn: «CTpaHa [0 cuX MOP] XKMBET OFHOBPEMEHHO B HECKOTIBKUX CTOTETHIX.
Nupguiickoe o61ectBo 60peTcst, YTOObI meperiTit u3 HeomanbHOTO B STaIUTAPHOE U WH-
LyCTpUANbHOE. .. Y HAaC KaKIBbLI IeHb IIPOVCXOMAT CaMble y>KacHbIe Y YyZOBUIHbIE TIpe-
CTYIUIEHUS. B OTHOIIEHUM >KeHIMH»>. COMTacCHO OQUIMaNbHONM CTATUCTUKE, KOTOPYIO
¢uxcupyer HarnuonanbHoro 61opo mo permcrpaumm npectrymienuit (National Crime
Records Bureau), «kaxjple 3,5 MUHYTBI» B VIHANMM 10 OTHOLIEHVIO K KEHIIMHAM IIPO-
SIBJISIETCS YKECTOKOCTD MM COBEPIIAETCS IPSAMOe Hacume Haj Hummn®,

ITcuxXonornyecKy ¥ KpMMUHOMIOTMYECK) 000CHOBATD 9TY Y>KACAIOIIYI0 CTATUCTUKY
MOYKHO OTCBUIKOII K CIteniipuKe IaTpuapxanbHOIl KYIbTYpbl VIHINM, B KOTOPOTI >KEHIIV-
Ha BCeT/la CYNTAIACh CTaOBIM M MATIOTPAMOTHBIM CYIIeCTBOM, HECIIOCOOHBIM K COLIATIb-
HOJI aKTMBHOCTM He3aBMCUMO OT MY)KUMH, BBIHY>KIEHHasl [IpeTepleBaTh TATOTHI PaH-
Hux 6pakoB u qomarnraero Hacunus (Altekar 1973, 135). Hepaspmenentast 60mpInast ceMbst

! The Constitution of India [As on September 9, 2020]. [lata o6pamenus 20 utons, 2019. https://web.
archive.org/web/20200929185051/http://legislative.gov.in/sites/default/files/ COL. pdf.

2 The Constitution of India with Comments and Subject Index. Delhi: Universal Law Publ., 2016. P. 46.

3 “Certainty of punishment will deter crimes”. The Hindu. 2013. [lara o6pautenus 20 uwons, 2020.
https://www.thehindu.com/news/cities/bangalore/certainty-of-punishment-will-deter-crimes/arti-
cle4280245.ece.

4 “Crime in India year 2002”. The Ministry of Home Affairs, National Crime Records Bureau. 2002. [lata
o6pammenus 20 uions, 2019. https://ncrb.gov.in/en/crime-india-year-2002.
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OCTAeTCsI [TTABHO XpaHNUTENbHIILIEN apXandeCcKIX U PeTUTMO3HO-KaCTOBBIX 00bIUAEB, HA
MOYBe KOTOPBIX BCTPEYAIOTCS TaKue MOPOYHbIe IPAKTUKY, KaK paHHUe OpaKocodeTaHUs
(6ombliIe TPETV HEBECT €fiBa HOCTUTAOT 15 JIeT), 3alpeT MOBTOPHBIX OPAKOB /IS BIOB,
BBIIUIATBI CeMbeil HeBeCTbl HEMOCHIBHOTO IpUjaHoro 1 Ap. JIydinas HeBecTa, C TOUKU
3peHNs MHANIILEB, 0COOEHHO CeNIbCKUX XKUTEIeN, He JO/DKHA MOC/Ie 3aKIoYeHns Gpaka
YIUTBCA MU paboTaTh, e/ BCe CBOe BpeMsI JOMAIIHEMY XO35ICTBY ¥ BOCIIUTAHUIO
feteit. Me)XBapHOBbBIe OPaKyt MaIOBEPOSITHBI, @ COI03BI MEXAY «IBAXK/IBIPOXKIEHHBIMI»
U «eAVMHOXIBIPOX/IEHHBIMI» KacTaMy BooO11e 3anpertens! (Kyuenkos 1973, 45-47).

[ToaToMYy ceromHsi B TpagULIMOHATICTCKOM 061ecTBe VIHAMM OCTaeTCst aKTyaIbHOMI
mpob6emMa He CTONBKO PENUTMO3HO-9THUIECKOTO U KACTOBOTO, CKOTTbKO MEHHO TeH]Iep-
HOTO HEepPaBEHCTBA, BBIPAKEHHOTO B MPAKTVMKe HETYMAHHOTO M JIa)Ke KPUMMIHAIBHOTO
obpateHus ¢ >keHmyHoin. Ho B TO >Ke BpeMsi TIPOMCXOMST BaXKHbIE JEMOKpPATMIECKIe
HepeMeHbI B IIOMUTUKO-TIPABOBOI Ky/IbType VIHANN, HallpaB/IeHHbIE HA YTy4IIeHNe [10-
JIOXKEHSI )KeHIIVH U VX YTOJIOBHO-TIPaBOBYIO 3amnTy. Kak 3aMedaeT MHAMIICKMIL COLIMO-
nor Y. bakcn, «addexTnBHast 60pbba 3a IMAHCUIIALINIO KEHIMH MOXKET BECTIUCh CETOfIHS
He B paMKax HapOJHOTO IIPaBa, a B paMKaX FOCYAapPCTBEHHO CUCTEMBI 1 TOCYAapCTBEH-
Horo mpasa» (gut. no: Kpamennnunkosa 2009, 14).

2. OcHOBHAA YacTh

2.1. Cucmema nonosvix npasonapyuienuii 6 Y20106Hom kooexce Vinouu

BriepBble TOCyZapCTBEHHBIE OCHOBBI YTOJIOBHO-IIPABOBOI 3alUThI >KeHIIVH B VIH-
mvu Oy 3anokeHs! ewe B cepepmbe XIX B. (Cross 1978, 519-521), Korga COBETHUK
MeCTHOTO TeHepaj-rybepHaropa, OpuraHckmit lopuct Tomac bBabuurron Maxkomeit
(1800-1859) paspaboTan yHMKa/NbHBINA IJIS TOTO BpeMeHNU YTONOBHBIN Komekc VIHpum
(anr. Indian Penal Code, nanee — YK Mupgun)®. OH NpOmOIKAET eiiCTBOBATD IO CUX
0P, IPOJs HECKONbKO 9TanoB pedopM Bo Bropoit nomosuHe XX — Havyane XXI B,
CBSI3aHHBIX C Y)KeCTOYEHVEM YTOIOBHON OTBETCTBEHHOCTH 3a HACH/IbCTBEHHOE IIpecile-
TOBaHVE >KEHIIMH U JeTe.

B coBpemennoit pefakuyy YK VMupgun 1860 r. (Ratanlal, Dhirajlal 2019) comep>xut
fIBe KaTeTopuy MpecTYIVIEHNIT IIPOTUB KEeHIIVH (TaK Ha3bIBaeMbIX (eMUHHBIX JIe/TUK-
TOB): 1) IpecTyIUIeHNs BO MM 4ecTy; 2) MpecTyIUIeHNs IO CTPAcTy, B TOM YUCTIe U3-
HacWI0BaHNe 1 MHbIE TIOTI0BbIe IpecTyIieHns (cT. 354, 375-376, 509 u np. YK Vunun).
ITpn 3TOM B KOfieKCe HeT CIIeIMaTbHOrO pasfena O MpecTYIUIEHUSIX IPOTUB IIOI0BOI
HENPYKOCHOBEHHOCTH YKEHIIMH. B eXXerofHpIX cTaTuCTN4ecKx oryerax HanmonanbHo-
ro 610po ydera npecTyIwieHuit B VIHAUM ncIonb3yeTcs K1accuduKauys mpecTyIIeHNit
nporus >xeHIMH (IPC Crimes against Women) us 10 kaTeropmit HaCUIbCTBEHHBIX IIpe-
CTYIIJIEHMIL:

— cMepTb u3-3a npupaHoro (dowry deaths, ct. 304 B YK Mupumn);
— [IOBelieHVe >KEHIMHBL fo camoybmiictBa (abetment of suicide of women,
cT. 306);

> “IPC (Indian Penal Code), Central Act XLV of 1860”. The Acts of the Legislative Council of India of
1861, with an Analytical Abstract Prefixed to Each Act. Vol. 5. Calcutta, 1862. P.129-266.
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— IIpou3BOACTBO abopTa 6e3 cormacus >KeHIMHBI (causing miscarriage without
women’s consent, cT. 313) u cMepTh, BBI3BAHHAS [IEICTBIEM, COBEPIIEHHBIM
¢ yenblo abopra (deaths caused by act done with intent to cause miscarriage,
cT. 314);

— HamaJeHue C IOMOIIBI0O KMUCIOTHOro BeljectBa (acid attack, attempt to acid
attack, ct. 326 A u B);

— JKeCTOKOCTb CO CTOPOHBI MY>Ka U ero POACTBeHHUKOB (cruelty by husband or his
relatives, ct. 498 A);

— IIOXMIIeHMe 4eloBeka, Kpaka >keHmyHBI (kidnapping, abduction of women,
CT. 363-369);

— topross mopbmu (human trafficking, ct. 370 1 370 A);

— U3HacuUIOBaHUe (rape, attempt to commit rape, cT. 375, 376 1 51 1);

— IpOTUBOECTeCTBeHHbIe pecTyIuienus (unnatural offences, ct. 377);

— HamaJeHue Ha )KEHIUHY C HaMepeHUeM OCKOPOUTDb MM HApYLIUTD ee CKPOM-
HoCTb (assault on women with intent to outrage her modesty, ct. 354, 354 A, B,
C u D; Insult to modesty of women, crt. 509).

Oco6eHHOCTBIO TOCYAPCTBEHHOI (YTOIOBHO-IIPABOBOIT) MOMUTUKN VIHAUM sABIS-
eTcsA TO, 4YTO O4YepefHas 3aKOHOAATe/IbHasA HOBeJIIa MI/IM BBe[leHNe CIIeLa/IbHOrO MexXa-
HU3Ma I10 3allJTe )KeHIVH IIpeBapsIICh KaKMM-/TM00 MacCOBBIM BCIUIECKOM JeMOKpa-
TUYECKOTO MPOTECTA, IPUTECHEHUAMM JKEHIIVH B 3TOJM CTPaHe, PE3OHAHCHBIM C/Iy4aeM
M3HACMIOBAHMSI VIV PUTYaIbHOTO yOUIiCTBa (M3-3a CYNPY)KeCKOJ BEpHOCTH, HaCex-
CTBEHHOI IOV VI IPUAAHOT0). PaccMOTpMM fanee B XpOHOMOTMIECKOM TOPSIIKE OC-
HOBHbIE 3aKOHOJaTelbHble HOBE//Ibl 10 KPMMMHAIN3ANI CAMBIX CEPbE3HBIX ITOTOBBIX
IIpaBOHAPYIIEHNI, TIOCATAIOIMX Ha YE€CTb, JJOCTOMHCTBO U ITOJIOBYI HENPUKOCHOBEH-
HOCTb >KeHIIVMH B VIHUM, HO B IEPBYIO ouepefb OCOOEHHOCTY KOHCTPYKIMM COCTaBa
VI3HACU/IOBAHMA U HOBEUIN3ALMIO MHCTUTYTA YTOTIOBHOM OTBETCTBEHHOCTH.

CB0e0oOpasHOil OTIPAaBHOM TOYKON HOBBIX IIPOTPECCUBHBIX 3aKOHOB BO BTOPOI
nonoByHe XX B. CTaja CepUs 3aKOHOJATe/IbHBIX HOBE/UI U IpeneneHTos B 1970-1980-e
rOAbI, BBISBAHHBIX TPOMKUMM CyeOHBIMY IIpoLieccaMyt o feslaM 00 MI3HACMIOBAHMUIL.
Hemokparnyeckue cuasl Vuguu o6bsBunn 1975-1985 IT. «IeKamoit >KeHIIWH» C 1[ebI0
o0benHeHNs yCUIuii B 00pbOe «3a paBHBIIl CTATYC XKEHIIMH B COLVAIbHON, S9KOHOMI-
4eCKOJl 1 IIOJIMTIYEeCKON cepax kusHu cTpanbl» (Farooqui 1987). B ot xe nepuop Ha-
Yaslach JleMOKpaTuyeckas nepeopueHtauns Boicokoro cyma VIHAMM Ha yCUIeHHYIO 3a-
LIUTY IIPAB >KEHIIVH.

B pesynbrare Oblna mpuHATa Liefas cepysi PagMKaabHBIX 3aKOHOB IIPOTUB apxa-
MYHBIX 00bIUAEB, PeaIbHO YIPOXKABIINX XXI3HM, 3JOPOBBIO U TOCTOMHCTBY MHAMICKUX
eHIMH. B 1976 r. Koncturyumio VIHguy fononHmay MacltabHou 42-71 ONpaBKoii,
KOTOpas MOCTABUIIA IIOJ] 3alUTY Y€CTb ¥ JJIOCTOMHCTBO JETEN M MOJIOMEXY, B TOM YNC-
Jie BeBOYeK, KaK IOTEHI[MaIbHbIX 00beKTOB IIPUTECHEHMII B PaHHNUX OpaKkax U B ceMbe
B3POCJIOTO MY)a, BBIHY>K/IEHHBIX BeCTV 3aTBOPHMYECKMII 00pa3 XXM3HMU, UCIIBITBIBATD
Ha cebe CeKCya/bHble JOMOTATe/IbCTBA M CKPbIBaTh (pakThl M3HacUIOBaHUiL. Berymun
B CMJTY B&XKHBIJ 3aKOH O CIIelIMaIbHBIX CeMEIHBIX cyfax 1984 r.o u Ip.

6 The Family Courts Act of India, 1984. [lara o6pamenus 20 uions, 2019. https://legislative.gov.in/
sites/default/files/ A1984-66_0.pdf.
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V3nacunosarue sBNIs€TCs PACIPOCTPAHEHHBIM 1 HambosIee TaTeHTHBIM IIOI0OBBIM
IIpeCTyIIEHNEM, CBA3aHHBIM C II€/IbIM KOMIUIEKCOM COIMATbHO-TICUXONTOTMYeCKUX IPO-
671eM XepTBBI IIpecTymIeHns. B coBpemMenHoit VIHM, HECMOTPSI HA )KECTKYI0 OUIIN-
a/IbHYIO TOJIUTHKY, HAlIpaBJE€HHYIO Ha IIOJABIeHN e STUX IPECTYIIEHNA, MX YICTI0 IPO-
JOJDKAET YBEINYMBATbCA.

ITo gannbiM HanmonampHOro 610po yuera npecrymienuit B Viugym, B 2011 . 66110
3apEeTMCTPUPOBAHO 22 THIC. M3HACWIOBAHUN, B 2013 I. MX 4MCIO BBIPOCIO O 25 THIC.,
B 2016 r. oHO gocTUINIO 37 TBHIC. OULIMATBPHO 3aPEINCTPUPOBAHHBIX JIeTI, 13 KOTOPBIX
TpeTh IPUXOANIACH HA U3HACUIOBaHNeE fieTeli’. CBBbILIE TPETY OT 9TOIO YMC/IA COBEPIIIA-
I0TCA B OTHOLIEHUM >KEHIVH HEMOCPEICTBEHHO B UX CEMbE, POJICTBEHHUKAMM, COCeT-
MU VI JPYTMMM 3HAKOMBIMM >KepTBbI. IlocieHme maHHbIE IOKa3bIBAKOT, YTO O HOBOM
cTydae M3HACUIOBaHVs B VIHM coobmaercst Kaxaple 15-20 MunyT®. CaMyt MHAMILBI
okpectunu Jlenu «CTONmIeil M3HACMITOBAHMIT», TAK KaK 3a TOJl TAM TIPOUCXOANT GOIbIIie
M3HACUIOBaHMIL, YeM BO BCEX APYTUX KPYNHBIX ropofax Mupgun.

B kadyecTBe KPMMIHOIOTMYECKOTO OOBSICHEHNMS TAaKOil MAacIITAaOHOCTM (eMUHHBIX
npectymieHnit B VIHaum, B 0CO6@HHOCTI MIPAKTUKYU M3HACUIOBAHNIL, IPUBOAATCA Clle-
pyromye npuanHbl. Hapany ¢ ykopeHuBIIeNcs IaTpuapXalbHO-KaCTOBOM 3aMKHYTO-
CTBIO O0IIecTBa CYIIECTBYIOT BBICOKAsA JTATEHTHOCTb U TeHIEPHBIN AycOanaHc, KOppyIl-
IMA B IPAaBOOXPAHUTENbHBIX OpraHaX, HepasBUTasA IPAKaHCKasA MO3MLMA HaCeeHM,
6e3rpaMOTHOCTD JKEHIIVH 1 6eTHOCTb ceMeit. Tonbko 1 n3 10 MHAMIICKYX >KeHIH CO00-
LT B HOMMIMIO O paKTe U3HACUIOBAHMS, TAK KaK He 3HaeT HACU/IbHUKOB, YTO 3aTPy/-
HsAeT pacciefjoBaHNe,  I03TOMY OHa YYBCTBYeT ce0s 6e33alUTHOII Ilepefi HeMUHYeMbIM
II0O30POM JIS CBOEI YeCTU M IOCTOMHCTBA M M3-3a OCYXK/I€HUA BCEl CEMbU, PeNyTalus
KOTOpOII Takxe Oyfer 3anATHaHa. Tak, B 2012 r. B mtaTe XapbsAHa OblIa N3HACHIOBaHA
JKEHIIVHA M3 HU3IIEN KacThl, ¥ ITOCJIE TOTO, KaK OHA HaICcasa 3asBJIeHle B TIOINLINIO, €€
HO/IBEPIVIV APECTY Ha NeCAThb Hell B MECTHOI TIOpbMe, OOBMHUB B JDKECBUIETEIbCTBE,
II0CTIe Yero OHa 0To3Bana uck'’.

Jpyras conyuanbHO-KPUMUHOIOTMYeCKasA IPUYIMHA KPOETCS B TaK Ha3bIBAa€MOJ TeH-
JilepHOIT 60J1e3HM, CBSI3AHHOIL C TeM, 4TO B VIHAMM B CpefiHeM IPOXMBaeT 60JIbIle MYX-
YJH, YeM >KeHIIMH (B HeKOTOPBIX IITaTaX OHM COCTAB/IAIT He Oonee 30 % HaceneHns),
YeMy B HEMAJIOl CTEHeHN CIOCOOCTBYeT UHGPAHMUUUO Je604eK B TPALUIIMOHHBIX Ce-
Mbsix!!l. B TakuX yC/IOBMAX IPOVCXOAUT HAMHOTO GOJIbIle I3BHACVIOBAHNIL Y IeBYIIKAM
He(e30I1acCHO OJJHUM HaXOAMTbCA Ha ynunax. Eije 6o/ee OImacHO oCcTaBaTbcA B OfMHO-
4ecTBe JIA 20pU — VIHOCTPAHHON Wn 6eol IeBYIIKN IPYTOJl PeIUTUY, KOTOpast BOC-
NPUHMMAETCs MHANIAMM KaK HIYbsl COOCTBEHHOCTD U IIOTOMY JOCTYIIHAS KEHIIMHA.

7 «IlpecrymieHne, 0 KOTOPOM IPUHATO MOIYaTh. [odemy VIH/MIO 3ax/IecTHY/Ia BOJIHA M3HACUIOBA-
Hui». Lenta.ru. 2014. [Tata obpamenns 20 uios, 2019. https://lenta.ru/articles/2014/07/19/indianrapists.

8 “Crime in India year 2002”. The Ministry of Home Affairs, National Crime Records Bureau. 2002. [Jata
o6pammenys 20 uion, 2019. https://ncrb.gov.in/en/crime-india-year-2002.

¥ “Crime in India — 2020. Statistics. Vol. 1”. National Crime Records Bureau, Ministry of Home Affairs,
Government of India. 2020. [Tata o6pamenns 20 uronsi, 2020. https://ncrb.gov.in/sites/default/files/ CI1%20
2020%20Volume%201.pdf.

10 “India Rape Investigation” BBC News. 2014. Jlata o6pamerns 20 utons, 2019. https://www.bbc.
com/russian/international/ 2014/05/140530_india_rape_investigation.

11 B 1994 r. B Vinpuu 6b11 BBefeH 3alpeT Ha olpefenieHne Merofgamu Y3V nona 6ynyiero pebeHKa
U IPOM3BOACTBA A6OPTOB «HA OCHOBE MPEANOYTEHNs O, UCKIIOYAIONIero poxaenne nesouxm» (“The
Pre-Natal Diagnostic Techniques (Regulation and Prevention of Misuse) Act (No. 57 of 1994)”. Official
Gazette. September 21, 1994).
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V3HacunoBaHue B TAKOM CIy4ae, 10 MHEHUIO MHANIIIIEB, He TIOBJIeYeT 'HeBa CEMbM JKeH-
I[VHBI VIV MTHAMIICKMX 6OTOB, II09TOMY eBPOIEIICKMM XXeHIHAM B VIHANM peKOMeHNy-
I0T Ha OTKPBITBIX TEPPUTOPYSIX HaJeBaTh MCTAMCKUI HUKAO, 9TOOBI OHM TIOXOAVWINA Ha
MYCY/IbMaHOK, HallaJileHVie Ha KOTOPBIX CYMTAETCs B 9TOI CTPaHe HAMHOTO OecyecTHee,
YeM Ha XPUCTUAHOK mmn gaxke uHAycok (Kosmuxus, Croiiko 2018).

2.2. DnemeHmHblil cOCMA8 U3HACUIOBAHUS 8 Y207108HOM KoOexce nouu

WM3naganpHo B ¢T. 375 VK VMugun 1860 1. 6pi1a 3aKpervieHa 3aKOHOJaTeNbHAs fe-
duHNIMs 3HacunoBaHyA (aHII. rape). CyObeKTOM IpecTyIIeHNs IPU3HAETCS TOTIbKO
MY>K4YMHA, JOCTUTIINI BO3pacTa 12 /eT U cTaplile, ICMXNYECKHU 3TOPOBBII I He HaXO# -
LIUIICST B cCOCTOSSHNUM onbsiHeHns (cT. 82-87 YK Mupun).

C TOuKM 3peHus 0OBEKTUBHOM CTOPOHBI JAHHOE IPECTYIUICHNE OMUChIBAETC KaK
«I10710BO€ CHoleHue» (sexual intercourse, peno-vaginal penetration) ¢ »eHIMHO, KO-
TOpO€ IPOUCXOAUT IPY OFHOM M3 IECTU YCTIOBUI, CBA3aHHBIX C KOHCTUTYTHUBHBIM 371€-
MEHTOM «COT/IACHS SKEHIIIHBI»: 1) TPOTUB ee Bomu; 2) 6e3 ee cormacus; 3) ¢ ee COrmacus,
HO IIOJTyY4€HHOTO IIOfl yIPO30ii CMEPTH WIN Bpefia 3T0POBBIo; 4) C ee coracusa B CUTYa-
LY, KOIZja OOBMHSAEMBIVl 3HAJI, YTO OHO OBIIO JAaHO >KEHIIVHOJ II0TOMY, YTO OHa IIpU-
HIMaJla €To 3a IPYroro My>KUMHY, ¢ KOTOPbIM COCTOUT MJIM CUMTAjIa YTO COCTOUT B 3a-
KOHHOM Opaxe; 5) ¢ ee COI/Iacusi, BO BpeMsi IPeOCTaB/IeHN)sI KOTOPOro >KEeHIIMHa Obla
He B COCTOSIHMM IIOHMMAaTb IPUPOAY U IMOCIEACTBMA TOTO, Ha YTO OHA JjaeT COITAaCHe,
BCJIE[ICTBYIE CBOETO MCUXNYECKOTO PACCTPOIICTBA, MU ONbSAHEHNA, MU BBEleHUsI MIHOTO
OlypPMaHUBAIOILLETO VJIU BPEJHOTO BellleCTBa; 6) ¢ ee cormacus win 6e3 Takoro, Korja
IOTEPIIEBIIAA HE JOCTUIIA 16 7eT.

[MoTepneBiuert CUMTAETCS UCKTIOUNTENBHO TUII0 KEHCKOTO MOJIa TI0H0T0 BO3pacTa.
JleranbHO YCTAHOBJIEHHBIN BO3PACT MOTEpIEBIIEN KEHIVMHbBI B 3TOM COCTaBe IepUOu-
YeCK! MU3MEHAJICA B CTOPOHY IIOBBILIIEHM) A, HaulHas ellle ¢ KOJIOHMa/IbHOTO nepuofa. Tax,
M3HAYAJIBHO BO3PACT XepTBHI onpefensics B 10 et, B 1891 1. 6511 moBbiiieH o 12 e,
B 1925 1. — 110 14 net. Torma >xe 65T 0C060 OIpe/eneH BO3PacT pe/ieBaHTHOTO COTIACHS
JKEHILVMHBI Ha IIOJIOBOJI aKT — I10 JOCTIDKeHun 13 steT, a B 1940 1. — yke c 15 net. B yro-
JIOBHO-TIPaBOBOI1 JOKTpUHe VIHAUM TaKOI1 57IeMeHT COCTaBa M3HACUIOBAHA, KaK HaJIN-
Yyie BO/IM >KEHIIVIHBI, OIIPefe/IsieTCs] B BUJIE ee CIIOCOOHOCTY 0OCO3HABATh IIPOMCXOJsLIee
IIpM IOTIOBOM KOHTAKTe C JAHHBIM MY>KUMHOI 11 BO3SMOYKHOCTH BBIPAasUThb CBOE COTI/Iache
Ha 9TOT IOJIOBOJI aKT. B TO >ke BpeMs B Cy#eOHOIT IpaKTVKe MOJ, ISHACYIOBAHUEM I10-
HIMaeTCs TaKoe CeKCyabHOe CHOIlIeHMe, KOTOPOe POUCXOANUT AIBHO IIPOTUB BOMM >KEH-
IIVHBL, B OTCYTCTBYE €€ IIPSIMOTO ¥ JOOPOBOIBHOTO COITIACHS.

B otnmuane ot cT. 375, B cnepytomert 3a Heit ¢T. 376 YK VHauM 3akpensAoTcsa 0co-
6enHocTn caHkiuit u guddepeHuMalMs Mep HaKa3aHUsA 3a M3HacuiIoBaHue. PaHee 1o
YK Vupyum 6b11a BO3MOXKHA Jake OKM3HEHHAs! TPAHCIOPTALVS, MM YTOJIOBHAS CChII-
Ka Ha OT/JaJIeHHbIe OCTPOBA, HO CErofHsA NaHHbI Bl HaKa3aHMA OTMeHeH. HbiHe ycTa-
HOBJIEHO [TUTENbHOE JIUILIeHMe CBOOOIBI CPOKOM [0 10 71eT, COBMEI[eHHOE C JeHEeKHBIM
mrpadom. Tak, obljee HakazaHVe 3a M3HACUIOBAHME IIPEJYCMOTPEHO CPOKOM JI0 7 JIeT
TIOPEMHOTO 3aK/II04€HMs, IIPU KOTOPOM He MCK/I04YaeTcsl yBelnuueHne cpoka no 10 er,
¢ BpIIUIaTOM 1Tpada. IToBbleHNe OTBETCTBEHHOCTU NIPEAYCMOTPEHO IS CIy4YaeB M3-
HACMIOBAHMs I€BOYEK BO3PACcTOM /10 12 eT uayu coOGCTBEHHOI )KeHbI 00BUHIEMOTO, He
mocturmeit 15 net. [Ipu M3HacMIOBaHMM MY>KeM CBOEII JKEHbI CTaplle 3TOr0 BO3pacTa
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HaKa3aHue MOHVDKAeTCA 10 2 JIeT IMIIeHNA CBOOO/BI C TeHeKHBIM ITPadoM, ecri 06BM-
HSEMBIII BCTYIIWI B TIOJIOBYIO CBs3b 0€3 ee CoIacus, a OHa Py 9TOM HaXOAWIACh Ou-
IVIaTIbHO B PEeXVMe Pa3fe/bHOTO IPOXKMBAHMA C HUM (110 3aIpeTUTEeNbHOMY IPUKa3y
cyna).

B 1983 r. 6pu1 mpuHAT cHeluanbHBII 3aKOH 06 YroloBHOM IIpaBe (BHeCeHMe
usMeHeHui) 2, KoTopsiM B CT. 375 1 376 YK Vnun BBeieHa BayKHAs HOBEJIIA, CBA3aHHAS
C pacmmpeHyeM CyObeKTHOTO COCTaBa M3HACMIOBAHMA ¥ YTOUHEHNMEM OODbeKTMBHBIX
37IEMEHTOB («OTCYTCTBUE COITIACKS SKEHIVHBI»). DTO M3MEHEHNE, B CBOIO OYepefb, BbI-
3BaHO paHee HAllyMeBLIMM peleHreM 10 feny Tukaram v. State of Maharashtra 1979 r.,
6oriee M3BECTHBIM Kak feno Marxypals.

CornacHo ¢abyne faHHOTO fena, 16-IeTHIOK eByWKY MaTxypy B HOMMIIEICKOM
y4acTKe M3HACUIOBA/IM JABa KOHCTeO/IsA. MeCTHBII CY/ OIpaB/asl X CO CCBUIKOI Ha TO,
YTO IOTEpIIeBINass K TOMY BPeMeHM Y)Ke Bejla IO/IOBYIO JKVM3Hb, B MOMEHT MHIMJEHTA
He TTOJHA/IA TPEBOTY U 0 3aK/II0UYEHNIO Bpayuell He MIMerla CYIeCTBeHHbIX Te/TeCHBIX I10-
BpexxaeHnit. [losToMy cynpu, onmpaschk Ha IefiCTBYIOIIyIo pefakuuio cT. 375 YK Vinpnmn,
Cienamu BBIBO, UTO IIOJIOBOI aKT IIPOMCXOAN C OTEHIMATbHOTO COT/IACK NeBYLIKN.

JlaHHBIN TpelefieHT BBI3BAT BOJNHY THEBHBIX IIPOTECTOB OOIIECTBEHHOCTM, YTO
B UTOTe BBIHYAM/IO NIPAaBUTEILCTBO IONTY HAa 3aKOHOAaTe/NbHble 3MeHeHNA B YK VIH-
aun. B yacTHOCTH, 6BUIO IPUHATO pelleHNe O OMOTHUTEIbHOI KPUMIHAIN3AINN CIIe-
IIVIaJIBHOTO COCTaBa MOJIOBOTO IpecTyIuleHus custodial rape, coBepiraeMoro ¢ 1CIomb3o-
BaHIEM CITy>KeOHOTO IOTOXKEHMIA.

B pesynbrare B 4. 2 cT. 376 «Hakaszanue 3a nsnacuwiosanve» YK VHanm 6b1mm BKITIO-
YeHbI YeThIpe HOBBIX ITYHKTA (II. «a»—«d»), a Tak>Ke JOIOTHNTETbHO BBEJIeHBI YeThIPe HO-
Bble ctatby (cT. 376 A, 376 B, 376 C 11 376 D). YKasaHHbBIe HOBE/IBI CBSI3aHbI C HEOOXOMIM-
MOCTBIO OTPAaHMYEHN BIACTHOTO IIPOM3BOJIA IO/DKHOCTHBIX VI MHBIX JINII, TIOf, OXPAHOIA,
KOHTPOJIEM U/IM OIIEeKO} KOTOPBIX HAXOAMINCD >KEHIIMHBL B aTuX Iensax sakperrancs
pacuiupenHuiil nepeuerv cy6veKknos MpecTyIUIeHNs, HOAIeKAINX 6olee CTPOrUM Me-
paM HaKkas3aHuUsA 3a U3HACHIOBAHME 3aBYICHMOIL OT HUX JKEHIIVHBI (JIMIIeHVe CBOOO/BI Ha
Cpok oT 10 j1eT 1 BIUIOTH /10 TIOKM3HEHHOTO, a TaKXKe mTpad).

B 4. 2 cT. 376 ObUIU BBIIENIEHBI CIIEAYIOLIIE HOBBIE KATETOPUY CHEUUANIbHBIX CYODeK-
mos (1'[. «a»—«d»):

— monmuericknit oduiiep, COBepIIMBLINIT M3HACUTOBaHNMe: (1) B CTeHAX IOMNIIEN-
CKOTO y4acTKa; (ii) B pyroM MOMeleHny, B KOTOPOM OH 0(UIIMATbHO paboTar;
(iii) B OTHOIIEHNN YKEHIMHBI, HAXOAMBLIENCS TIOJ] €0 HEIOCPeCTBEHHON OX-
paHoii (aHrI. in custody) mnu mop oXpaHoit MOAYMHEHHOTO oduIiepa;

—  IIyOIVYHBIN CTY>KalNil, COBEPIIMBILNIL C MCIIO/Ib30BAHMEM IIPEVMYIIEeCTB CBO-
€ro CIy>kKeOHOTO IO/IOKEHMsI M3HACW/IOBaHME XKEeHIVHbI, HaXOAVBIIENCA IOf,
€ro JIMYHOV OXPaHO MM OXPAHOI IIOAYMHEHHOTO ITyOIYHOTO CY)KAalllero;

—  yHpas/Aouil HepcoHas (Havya/JIbHMK VIV YWIEH COBETa) TIOPEMHOTO YUpexe-
HMA, I0BEHAJIBHOTO JIOMa IIPeJBapUTEIbHOTO 3aK/II04eHN A, )KXEHCKOTO MU/ IeT-
CKOTO YYPeX/IeHN WIU MHCTUTYTA (HaIpuMep, IPUIOTA /IS IOKVHY ThIX AeTe

12 The Criminal Law (Second Amendment) Act 1983. [lata o6pauenus 20 uions, 2019. https://www.
casemine.com/act/in/5a979dae4a93263ca60b725f.

13 Tukaram and another v. State of Maharashtra. 1979. AIR 1979 SC 185: 1978 CriL] 1864: (1979) 2 SCC
143. Tata obpammenus 20 utons, 2019. https://www.learn.lexiconic.net/fallacies/index.htm.
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¥ BJIOB), COBEPIIMBIINII C MCIO/MB30BAHIEM CBOETO CIY)KEOHOTO ITOTOXKEHSI
M3HACUIOBAHME TI0O0TO 3aK/II0YEHHOTO B TAKOM MECTE;

—  ympaBisOIMil HepcoHan (Hadya/lbHMK VIV YIEeH COBETA) TOCIUTAISL, COBep-
IIVBILNIL C MICIIOJIb30BAHMEM CBOETO CTy>KeOHOTO MOIOKeHMsI N3HACU/IOBAHIe
JKEHIIMHBI B TakoM rocrmrane (Ratanlal, Dhirajlal 2019, 513).

IIpuBenennble gononHenys cT. 376 YK 6bUmn BrI3BaHBI HEOOXOAMMOCTBIO OCTAHO-
BUTb CeKCya/IbHble 3/I0YIOTpeO/IeHNs MIPOTUB >KEHIINH, HAaXO[AIUXCA IO OXPaHOI,
OIIEKOJI M/ KOHTPOJIEM XOTs M He COBEPINaBIINX M3HACUIOBAHME JIALL, KOTOPbIE TEM He
MeHee ObUIV JOCTOVHBI HaKa3aHMsA 3a CBOU IPOTUBOIIPABHbIE [IEVICTBUA. B Takux femax
IJIaBHBIM CPE[ICTBOM 3aIMThl OOBIMHAEMOTO SABJIANACH CChIIKA HA AKOOBI IMeBIIIeecs Co-
I7IaCM€ >KEHIIVHbBI Ha II0JIOBOJ KOHTAKT, IPY HAIMYUM KOTOPOTO IPOTUBO3aKOHHAsA CEK-
Cya/bHas CBA3b HaJle/IEHHOTO BIACTDIO HAJl KEHIIMHO JINIA yyKe He MOITIA ObITh KBaJIN-
¢unypoBaHa Kak M3HACU/IOBaHIe, a IOTOMY B/IeK/Ia HaKa3aHIe B BIJIe TIOPbMBI 10 IIATH
net u wrpada.

Beepnenne atux HopM B YK VHAMM CONPOBOX/AIOCH OOMBIINM KOTUIECTBOM CY-
IeOHBIX eI, B KOTOPBIX PeIIajics BOIPOC O MPaBOMEPHOCTY CCBUIKM Ha HajMdye Co-
I7IaCU A MOJKOHTPOIbHBIX )KEHIMH, B TOM YMCIe COIIACKA, IIOTYYEHHOTO OT YKEPTBBI YK€
IIOCTIe COBEPILIEHNA ITOTI0OBOTO aKTa. {1 MOMTHOIIeHHOT 3aIUThI 0OBMHAEMOro TpeboBa-
7I0Ch JJOKa3aTh He TOMbKO HA/IMYMe Y )KEHIIVHDI 3HAHMA XapaKTepa COBEPIIEHHOTO C Hell
JIeJICTBYA, HO ¥ CBOOOIHOTO BBIOOpA MEX/Ty COT/IacyeM Wy conporusnennem. He samm-
Ia/10 0OBMHAEMOTO 11 OTCYTCTBYE CIEf{OB HACVJIVS Ha TeJle >KeHIIVHBI VIV ee ITaCCYBHOe
HOBeJleHNe Tieper] INIIOM HeM30eKHOTo IPUHY>KAeHNA. B cmydasx, Korja nsHacuiaoBaH-
Hasd KEHIMHA HaXO[IM/IACh TIOf; OXPaHOJ JOIKHOCTHOTO /INI1A, COBEPIINBILETO C HEll IT0-
JIOBOIT KOHTAKT, HA OCHOBaHMU CT. 114 A 3akoHa 0 mokasarenbcrBax 1872 r.'4 geiictByer
Ipe3yMIILMsA TOTO, YTO COIVIACHS YKEHIUHBI He OBIIO, U eC/IN JKepTBa M3HACHIOBAHNUA
IpsAMO 3asB/IA/IA Ha CyfleOHOM IIpoliecce, YTO He JaBaja CBOETO COIVIACKSA Ha IIOJIOBOI
aKT, Cy/ ObLI 00513aH TIOBEPUTD il

B peutennu no geny Re Director of General Protector cyx 0co60 mogdepkays, 4To
cornacue >KEHIMHbBI M3 TaK Ha3blBAEMON 3apeTMCTPUPOBAHHONM KaCThl MM IUIEMEHU
(6bIBIIETT KACThI HEITPUKACAEMBIX) Ha CEKCYaIbHYIO CBA3Db C JIMIIOM, 3aHMMABILINM JIO-
MIHUpYIOlIlee IOJIOKeHNe, He 3allUIiaeT 0OBMHAEMOT0 OT MHKPYMIHIPYEMOTO COCTaBa
M3HACWIOBAHMA 110 4. 2 cT. 375 YK Vupmmn'.

I[To HOBOMY 3akoHy 1983 r.!® Takke BbIe/nsA/MICh KBaMUUIMPOBAHHbIE COCTABBI
M3HACWIOBAHMA HAPSAMY C BBIIIEONNCAHHBIMU COCTaBAMI CO CIIeLIa/IbHBIM CYObeKTOM
(mopm. «a»—«d» 4. 2 ctT. 376 YK VMupun). Tak, B HOBBIX HOJIL. «e»—«g» 4. 2 CT. 376 ycTaHaB-
NVMBaach MOBBIIIEHHAs YTOMOBHAsA OTBETCTBEHHOCTH 3a M3HACMUIOBaHNe OGepeMeHHOI
JKEHIIVIHBI JINLIOM, 3HABIINM QaKT ee 6epeMeHHOCTH; HeCOBEPIIeHHOIETHe T JeBOYKY JI0
12 net; M3HacumoBaHue rpymmoit i (gang rape). IIpy Takyux TAXKUX 00CTOATEbCTBAX
He MOITIO OBITh Ha3Ha4YeHO HakazaHue MeHee 10 JIeT TIOPEMHOTO 3aK/IIOYEHNs ¢ 0053a-
Te/IbHBIM IITPadOM, 8 B UCKTIOUNTETbHBIX CITy4asAX — MOXKII3HEHHOE JINIIEeHVe CBOOOIBIL.

4 Indian Evidence Act 1872. Jlata o6pawenus 20 utons, 2019. https://legislative.gov.in/sites/default/
files/A1872-01.pdf.

15 Re Director of General Protector. 1993. Cr. L.J. 760 (Ker.).

16 The Criminal Law (Second Amendment) Act 1983. Jlata o6pawenus 20 utons, 2019. https://www.
casemine.com/act/in/5a979dae4a93263ca60b725f.
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Kpome Toro, mo BceM yKasaHHBIM NYHKTaM CT. 376 IpefIoaraauch BBIIJIAThl He
TOJIBKO JICHEKHOTro mTpada B KasHY, HO I IeHEeKHOTO BO3MEIeHNsI CaMOJl IIOCTPajiaB-
1Iel KeHIIMHe Ha HY)K/Ibl, CBA3aHHbBIE C IeYeHNEM VI BOCCTAaHOBJIEHEM 3[J0pOBbs. Takas
KOMIIJIEKCHAsI CAaHKIINSA, HEM3BECTHAs eBPOIEIICKMM CTpaHaM, BBogunaach B YK Vuaum
B LIEJISIX CTOTb HEOOXOMMOTrO B 9TOM CIy4ae BO3Me3ANsI 3a Bpell, IPUYMHEHHBII XepTBe
7 9€CTU €€ CEMbI.

2.3. 3axonodamenvHvie Hosennwvt 8 1990-2010-x 200ax

Cpenn ¢axTopoB, yckopuBIMX npuHsATHe B 2000-e rofbl psifja 3aKOHOZATe/IbHBIX
HOBE/IUI, YIOMsSHEM aKTMBM3AILMIO >KEHCKUX [eMOKpaTudeckmx cwi VIHpum, ycue-
Hlle TIPefCTaBUTeNbCTBA Y IOTHOMOYMII SKEHIVH B OpraHaX IOCyAapCTBEHHOI BIacTU
u ob1ecTBeHHbIX oprannsauysx. CriennanbHblil OMITb O 3alUTe KEHIINH OT JOMalll-
Hero Hacumus ObUT paspaboTaH B MApPIAMEHTCKOM KOMMTETE IOf IpefCceaTeIbCTBOM
ApmxyH CHMHTX U APYTUX BUIHBIX )KeHIIVH-IOPUCTOB. B pesynbraTe mpuHMMAIOTCA BA
BaXKHBIX 3aKOHA: 3aKOH O 3allyTe >KeHIMH OT moMaliHero Hacwima 2005 .7 u 3akon
0 3ampenieHny 6pakoB HecoBepuieHHOMeTHNX (meTert) 2007 r.!8, mononHuBLIIMIT cricoK
paHee IPUHATHIX aKTOB, Ha4nHas ¢ 3akona Cappa 1929 .1

Bornblnoe 3HavYeHMe I TeKyIell YTOJOBHON HMOMUTUKM 1O 3aIlUTe XKEeHIVH IIpU-
obper elrle OAVH 3aKOHOAATENbHBIN aKT 2013 I., TOTYKOM K IPUHSITUIO KOTOPOTO IIOCITY-
KWIN TedanbHble co0bITusA 2012 I. B cTommue [lemy, korga B aBToOyce, IpsAMO Ha IJIa-
3aX Y CBOETO CIIyTHMKA 23-JIeTHss NMpaKTUKaHT-¢usuorepanest xuoryu CHHIX OblIa
U30MTa >KeTe3HBIMM MPYThAMU Y SK€CTOKO M3HACHIOBAHA TPYIIIION U3 MIECTY MY>KUIH;
B pe3y/IbTare OT IOMTy4eHHBIX TPaBM OHa CKOHYaJIach ciycTs fBa gHs (Sikdar 2012). Emie
Yyepe3 HeCKOJIbKO JIHell MHAMIICKOe IPAaBUTEIbCTBO YIPEAMUIO OCOOBII KOMUTET BO I/Ia-
Be ¢ [Ix.C.Bepmoit, akc-nipencenareneM Bepxosaoro cypma Munum (The Justice Verma
Committee Report on Amendments to Criminal Law), st BeIpabOTKM 3aKOHOZATENb-
HBIX IIPEJIOKEHMII B 9aCTU YXKEeCTOUYEHMSI TOCYAAPCTBEHHOM ITOJIMTUKIA IO JiefIaM O I10-
JIOBBIX IPECTYIUIEHNAX. B pesyibTaTe 3TOro pe30HaHCHOTO C/Iy4as IO CTOMNLIE U SPYTUM
ropopaM VIHAMY IpOKaTUIach BOHA MaCCOBBIX IIPOTeCTOB. CITYCTs rOf|, HOC/Ie MHIMICH-
Ta 10 pUroBopy Beicokoro cypa Jenn yeTBepo 0OBMHAEMBIX B IPYIIIOBOM M3HACUIIO-
Banum u youiictee Nirbhaya?® 6b111 mpUroBOpeHs! K CMEPTHOI Ka3HU Yepes MOBelleHIe
(Barry 2013).

ITpuHATEI B MTOTE HOBBII 3aKOH 00 YrOJIOBHOM IIpaBe (BHECEHME ISMEHEHMI) OT
02.04.2013!, koTopslit HeouIMaNTbHO Ha3Banu B YecTh nornbmert gesyuiky (Nirbhaya
Act), BHeC IONIOJTHEHYVISI IOYTY BO BCe MHCTUTYTHI U1 AKTBI MH/IMIICKOTO IIpaBa, CBsI3aHHbIE

17 The Protection of Women from Domestic Violence Act (No. 43 of 2005). Nata o6pamenns 20 UIOHS,
2019. https://legislative.gov.in/actsofparliamentfromtheyear/protection-women-domestic-violence-act-2005.

18 The Prohibition of Child Marriage Act (No. 6 of 2007). Jara o6paienus 20 utons, 2019. https://
legislative.gov.in/sites/default/files/ A2007-06.pdf.

19" The Child Marriage Restraint Act 1929. [lata o6pautenus 20 uionsi, 2019. https://wcd.nic.in/child-
marriage-restraint-act-1929-19-1929.

20 Nirbhaya sHaunt «BeccTpamtas» — UMEHHO TaKOil CyHeGHBI IICEBLOHUM MONyYMIa [KIOTH
CyHIX 13-3a CyIIeCTBYIOLIErO B 3aKOHO/IATeNbCTBE VIHANM 3alpeTa pacKpbIBaTh HACTOSIIIIEE MM )KePTBbI
HACI/IVS B XOJe PasOMpaTebCTB IO [Ey.

2L The Criminal Law (Amendment) Act 2013. [lata o6pawenus 20 utons, 2019. http://www.ycce.edu/
admin/pdf/Anti-rape_bill_2013.pdf.
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C TPAaKTOBKOII MoHATHUA n3Hacunosanus (B YK Munym 1860 r., YromoBHO-1poreccyars-
Hblil kogekc Vumnmu 1973 1. (ganee — YIIK Mupun), 3akoH o gokasarenbcTBax 1872 r.,
3aKoH 0 3aIUTe [eTell OT MPECTYIUIEHNIT CEKCYanbHOro xapakrepa 2012 . u p.)%.

CoBeplIeHHO JIOTMYHO, YTO YKa3aHHbI 3akoH 2013 I. OT/IeTbHO KPUMMUHAIU3UPO-
BaJI TaK Ha3bIBaeMoe 0aHAMTCKOe M3HACHIOBAHME C Y9aCTHeM CIUIOYEHHBII TPYIIIIBI JINIL,
U IO3TOMY COCTaB C OJJHOMMEHHDBIM Ha3BaHMEM gang rape MOABMU/ICA B HOBOM CT. 376 D
YK Ungnmn:

Ecnm xeHInmHa 6b11a M3HACHIOBAaHA OHIM VIV HECKOTIbKVMM TULIAMM, COCTOSIINMMA
B TPYIIIIe WM [eVICTBYIOLVIMYU BO UCIIOJTHeHNUe 061Iero 3amMbIciaa (common intention), To
B TaKOM CJIy4ae Ka)K/[oe M3 9TUX JIMI] CUMTAETCS COBEpIINM IIpecTyIUIeHUe M3HACUIOBa-
HIsI U JOJDKHO OBITh MOfIBEPTHYTO CTPOTOMY TIOPEMHOMY 3aK/TIOUEHNIO Ha CPOK He MeHee
20 71eT 1 BIIOTD [0 MO>KM3HEHHOTO 3aK/II0YeHNA, 4YTO O3HaYaeT TIOpeMHOe 3aK/II04eHle Ha
OCTABIIYIOCS YaCTb €CTECTBEHHOI JKM3HY 9TOTO JIUIIA, M BMeCTe cO WTpadoM IpU yCIIo-
BUM, YTO TAaKOJl MITpad TO/KEH ObITh CIIPaBeIMBBIM U PasyMHBIM J/IsI TOKPBITYs MefU-
IIMHCKMX PACXOJO0B 1 peaOVINTALNI OTePIeBIIelL.

Kp0Me TOro, 6IJUII/I KpI/IMI/IHaHI/ISI/IpOBaHbI TaKle HOBbI€ COCTaBbl, KaK HaIlaJE€HNE
C UCIIO/Ib30BAHMEM KICIIOTBHI, CEeKCyanbHOe JOMOTATe/IbCTBO, pas[eBaHIe, ByailepyusM
U BBICTIOKMBaHMe XeHIIMHEI (acid attack, sexual harassment, disrobe woman, voyeurism,
stalking), OTBETCTBEHHOCTD 32 KOTOpBIe Obl/Ta MHKOPIOPUPOBAHA COOTBETCTBEHHO B CT.
326 Au 326 B, 354 A, 354 B, 354 Cu 354 D YK Vugun.

Takxe 3akoHOM 2013 T. 6BIIO CYILIIECTBEHHO M3MEHEHO ONMCaHUe COCTaBa M3HACHK-
nosanus (Mehta 2013). B HbiHe gevicTBytoeit pegakiuu ct. 375 YK VIHpuy, mo cpaBHe-
HIIO C paHee IPUBeIeHHbIM HaAMI TeKCTOM B pefakuny 3akoHa 1983 1., 3aKoHO#aTe/IbHAS
fepUHUIVS MSHACUIOBAHNSA TPaHC(HOPMIPOBAIACh B CIEAYIOLYIO (TIep. ¢ aHIVL. Halll. —
Asm.):

My>KYMHa CYMTAETCA COBEPIIMBLIMM M3HACUIOBAHUE, €C/IM OH: a) IPOHMKAaeT
(penetrates) CBOMM IIEHMCOM MIH TIFOOBIM JPYTUM 06pa3oM B BarMHY, POT, YPETPY WIN aHYC
JKEHIIVHBI VI 3aCTABJISIET €€ JIeIaTh TO JK€ ¢ HUM VI JII0OBIM JPYTUM Y€JI0BEKOM; MIIN
b) BcTaBseT m06bIM 06pa3oM KaKoil-1b0 IpeAMeT UK YaCTb Tejla, He SBJIIOLIYIOCs T1e-
HICOM, B BarMHY, ypeTpy WU aHYC )KEHIIMHbL WM 3aCTABJISIET €€ [e/IaTh 9TO C HUM WK
JO6BIM JPYTUM JIULIOM; WM C) MAaHUITY/IUPYET IE000IT 4aCThIO Te/Ia >KEHIHBI, YTOOBI CO-
BEpIINTH IIPOHVKHOBEHNE B BaTMHY, YPETPY, aHYC W JII00YI0 YaCTh Te/la 9TOI SKEHIVHBIL,
VIV 3aCTaB/SsIeT ee [e/IaTh 9TO C HUM WIM JI0OBIM APYrUM uioM; mwin d) mpukacaercs
CBOMM PTOM K BaruHe, aHYCY, ypeTpe >KeHIVHBI, WM 3aCTaB/IeT ee JIe/laTh 9TO C HUM
WIY TIOOBIM IPYTUM JIUIIOM, — IIPU OOCTOATENBCTBAX, MOAIANAIOLMX O/ TI060€ 13 CiIe-
AyOLIMX ceMu yorIoBuit: 1) mpoTus ee Bomu; 2) 6e3 ee cormacusi; 3) ¢ ee cornacusi, KOrja
TAKOe COI/IACHE MOMYYEeHO IyTeM YIPO3bl IPUYMHEHUS CMEPTI WIN Bpefia 3IO0POBBIO €l
Wiy M060MY JIUILY, B KOTOPOM OHA VIMeeT 3aiHTEPECOBAHHOCTD; 4) € ee COIIacusi, KOrja
MY>K4MHa 3HAET, YTO OH HE SBJIAETCS €€ MY>KEM U YTO e€ COITIaChe HAETCsI, IOTOMY YTO OHa
CYMTAET, YTO OH SIBJISIETCS T€M PYTUM MY>KUYMHOI, ¢ KOTOPBIM OHa COCTOMUT VIV CYMTAET
cebs1 coCTOsALel B 3aKOHHOM OpaKe; 5) ¢ ee COIIacus, KOrfa BO BPeMs IIPeJOCTaB/IeH s

22 “India: New Sexual violence law has both positive and regressive provisions”. Amnesty International.

2013. JJata obpamennsa 20 mioHs, 2019. http://www.amnesty.org/en/for-media/press-releases/indianew-
sexual-violence-law-has-both-positive-and-regressive-provisions-2.
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TAKOTO COI/IACYSI OHA ObUIA HE B COCTOSIHUM ITOHVMMATh NIPUPOAY U HOCTIECTBIS TOTO, Ha
YTO OHA JJA€T COITIACHE, BCIEACTBIE CBOErO ICUXIIECKOTO PACCTPOIICTBA, M/ OIIbSIHEHNS,
VIV BBEJIEHVsI MIHOTO OfyPMaHMBAIOIIETO VIV BPELHOTO BELIECTBA; 6) C ee COIIACHs WM
6e3 Takoro, Korja et Meblie 18 mer?’; 7) korja oHa He COCOGHA COOOLINTD CBOE COITIACHE.

Hosicrenue 1. JIs 1eneii JaHHOM CTaTb, «BarMHa» TAKXKe BKIIOYAET TIONOBBIE TYObL.

Iosicnenue 2. «Cormacue» 03HadaeT HeBYCMBICIEHHOE JOOPOBOIBHOE COIIALIEHNE
(agreement), KOIZia SKeHIIMHA CJIOBAMI, >KeCTaMI WU B JII06011 popMe BepOaIbHOTO MIN
HeBepOa/IbHOrO OOLIeHV COOOIIaeT O TOTOBHOCTY YY9aCTBOBAaTh B KOHKPETHOM II0JIOBOM
axTe (sexual act), IIpy TOM YC/IOBUM, YTO SKEHIVHA, KOTOpast (pU3NIeCKy He COPOTUBIIS-
eTCs IPOHVMKHOBeHNMIO (penetration), He JO/DKHA HPSIMO BBIP)XATh HA OCHOBAHMY JIMIIb
9TOro (aKTa CBOe COIIacye Ha CEKCYya/lbHYI0 AKTUBHOCT.

Hcxmouenue 1. MegyIMHCKas IpOLieypa MIN BMELIATe/IbCTBO He JO/DKHBI paccMa-
TPUBATHCS KaK M3HACKUIOBAHIE.

Hcxmouenue 2. TIomoBoe CHOIIEHNE WM TIOJIOBbIE AKThI CO CTOPOHBI MY)KUIHBI C €70
COOCTBEHHOIT JKeHOII, KoTopasi crapuie 15 jet, He siBsoTcs usHacuioBanueM (Ratanlal,
Dhirajlal 2019).

Kpowme atoro, 3akoHOfaTeIbHbIE HOBEMIBI OBUIM BHECEHBI B OIVCaHye KBanuduim-
POBAaHHOTO COCTaBa M3HACMIOBaHMsA. HallOMHMM, 4TO TIepedeHb OTATYAIOIINX 00CTOsI-
TeNbCTB B 4. 2 ¢T. 376 YK VHgum O6bU1 CylieCTBEHHO JOMIOTHEH U TeIlepb HACUUTHIBAET
14 (!) pasHOBUIHOCTEN U3HACUIOBAHNS, 38 COBEPIIEHME KOTOPBIX Ipo3uT ot 10 et mu-
IIeHNsI CBOOOMDI 0 CMEPTHON Ka3HM.

Tak, B mofm. «c» u «f» 4. 2 [aHHOI CTaThy OBUTM BBIIE/IEHBI HOBBIE BUIbI CIIEI[N-
ANIBHOTO CyOBeKTa MPeCTYIUIEHMS: «CTYXKAIUil BOOPY>KEHHBIX CWUJI, JUCTOLVPYEMBIX
Ha TeppUTOPUY, NOJKOHTPONbHOI LeHTPATIbHOMY IIPaBUTENbCTBY VIV IIPABUTENIbCTBY
IITaTa»; «POACTBEHHNUK, OLIEKYH WU YIUTe/b MO0 MNLO0, ONb3YIOIIeecs JOBEepUeM TN
ABTOPUTETOM Y IaHHOJ XKEHIMHBI». [lasee B OAIL. «g», «j», «k», «l», «m» 1 «n» BBeeHbI
HOBbIe KBaMUOUIVPYIOLIe 00CTOATeIbCTBA M3HACUIOBAHIS: COBEpILIEHNE ero B 00CTa-
HOBKE MAaCCOBBIX O€CIIOPSIIKOB B OOIIMHE WU CEKTe; B OTHOIIEHUY KEHII[MHBI, HECTIO-
COOHOIT JaTh COIacue; B IOMIOXKEHUI KOHTPOJIS MK TOMVHVMPOBAHNS HaJ| YKeHIMHON;
IpY HA/IMYUY Y SKeHIIVMHBI IICUXNYECKOTo WK (HUSNYECKOTO PAcCTPONCTBA; ¢ MPUUM-
HeHIeM >KeHIIMHEe TSHKKMUX Te/IeCHBIX MOBPEXIEeHM, KajeyallluX UM YPOAYIOIUX O-
BPEXJIEHMII TeJla, VU MTOCTAB/IEHNEM 107, YTPO3Y €€ JKM3Hb; IIPY HEOJJHOKPATHOCTH 13-
HACWJIOBAaHUS B OTHOLIEHUY OJJHOI U TOJ >Ke >KEHIVHBL.

B 0co60 xBanuduIMpOBaHHBI COCTaB OBIIO BbIfIENIEHO WM3HACUIOBAHUE II0
CT. 376 A:

JInio, coBepmMBILIEe IPECTYITIEHNE, HAKa3yeMOe B COOTBETCTBUM € 4. 1 mm 2 ¢T. 376,
U IpMYMHMBIIEE B XOfle TAKOTO COBEPIIEHNUA e THNA TPABMY, KOTOpasl IPUBOJAUT K CMEPTHU
JKEHIIVMHBI WM K TOMY, 4TO KEHII[HA [IePeXOIUT B IOCTOAHHOE BereTaTMBHOE COCTOsIHNE
(persistent vegetative state), — HakasbIBaeTCsI IUIIEHNEM CBOOO/bI Ha CPOK He MeHee 20 yieT
¥ BIUIOTB /{0 O>KM3HEHHOTO TIOPEMHOTO 3aK/II0UeHsI, YTO O3HAYAeT JIMIIeHMe CBOOOIBI Ha
OCTAaBIIYIOCS YaCTb €CTeCTBEHHOI XXI3HMU TOTO JINLIA, TNO0 CMEPTHOI Ka3HBIO.

23 B nepsoit pemakuuy YK VMuaun 1860 I. cTOSAIO OrpaHnyeHne «Bo3pacT cormacus» B 10 e,
HO B 1891 1. ero moBwicumu 1o 12 jieT, a 3ateM B 1983 . — 1o 16 ner.

240 Becmnux CII6TY. ITpaso. 2022. T. 13. Buin. 1



B nenom gononuutenbHblit 3akoH 2013 I. MMen psAJi cepbe3HBIX HEJOCTATKOB, B YaCT-
HOCTM OTCYTCTBME HaKasaHMs 3a M3HAcUIOBaHMe B Opake (marital rape) my>xumHoit
CBO€I1 3aKOHHOJ CYTIPYIHM, €C/IM OHa Y>Ke JJOCTUITA BospacTa 15 ner u crape. K kpu-
MMHA/IM3alUY 3TOTO BUJA M3HACUIOBAHMA NPU3BIBAIOT VIHAMIO 5KCIEPTHI HAa YPOBHE
OOH (Manjoo 2014). Kputudeckoii OLjeHKM 3aC/Ty>KMBaeT 1 He BIIOJIHE 0OOCHOBAHHOE
pacumpenne OCHOBaHMII HAa3HAYEHMsA CMEPTHONM Ka3HM 3a PsAJ NPECTYIUIEHUI Ha CEK-
CyaJIbHOJI TIOYBE, a TAK)Ke BK/IIOUEHME IMCKPUMIHALVIOHHONM KOHLIENIMY «CKPOMHOCTH
¥ MOPa/IbHOCTI» >KeHIMHbI (concept of modesty). K croBy, emte B 1995 . BepxoBHBbIII CyzL
Mupym npumeHnTenbHO K CT. 354 YK VUM nomeITancsa NCTONKOBAaTh TepMUH modesty,
ucnonb3ays «OKcOpACKMil CIOBaph aHITINIICKOTO S3bIKa», U IPOLUTUPOBATI CIeAyIoliee
ompepenenne: «CBOMICTBO OBITb CKPOMHON B OTHOIICHMN SKEHIIVHBI O3Ha4aeT yMecCT-
HOCTb JKEHCKOTO TIOBEJICHM; ITOC/IEJOBATENbHOE LEeIOMY/IpUE MBIC/IEN, pe4M ¥ BHEIIHE-
ro mosefieHns. <...> Kak HaM mpepcraBaeTcs, OKOHYAaTeNbHasA OLleHKa TOTO, OblIa n
CKPOMHOCTbD >KeHIIMHBI OCKOpO/IeHa, 3aBUT OT TOTO, SIBJIIETCS JIN JeICTBIE IIPaBOHAPY-
IINTE/IA TAKOBBIM, YTOOBI OHO MOITIO OBITh BOCIIPMHATO KaK IIOKMPYIOIlee YyBCTBO IPH-
MYV JKEHIMHB 2, B II060M C/Tydae Ha/jM4ue B TEKCTe YLOIOBHOIO 3aKOHA OLIEHOY-
HOJ, pacIUIbIBYATON M AMCKPUMMMHMPYIOLIEN IO NPU3HAKY I10/1a KOHLIEIIINN «KEHCKOM
CKPOMHOCT! U MOPa/IbHOCTU» HE JO/DKHO JIONTO OCTAaBaTbcA 6€3 COOTBETCTBYIOIIETO
nepedOpMyIMPOBAHNA WIN aXKe MICKTIOUeHNA.

OpHa 13 TeH/IeHIIIT COBPeMEeHHOI! yTONI0BHOI NONUTUKY VIHAN B obmactu 3ampe-
Ta MISHACUIOBAHMA COCTOUT B TOM, YTO NPOJODKAETCA Y KeCTOYeHMEe HaKa3aHMI 3a Ha-
CUJIbCTBEHHbIE JIeTHUA NPOTUB XKEHIH. JTa TeHJeHIMA MHCIMPUPOBAHA TParNMIHbIM
npeneieHToM B Mae 2014 1., korga B fiepeBHe Kapra mtaTa YTTap-IIpagent Ha BeTKe MaH-
TOBOTO JiepeBa ObUIM OOHAPY)KeHbI TOBEIIEHHBIMH /iBe IeBOYKM B Bo3pacTe 14 1 15 net
13 KacThbl IaJTUTOB — OJJHOI M3 CAaMbIX IIPE3MPAEMBIX B PETVOHE, KOTOPBIX Iepef] 3TUM
XKeCTOKO M3HacunoBanu>>. I1o 9Toil npu4nMHe MeCTHbIE IOMULENCKIE TIEPBOE BPEMS He
MpeANpUHIMAaY HUKAKUX MOMBITOK pacciefoBanusA. [loce cepuy MaccOBBIX IPOTECTOB
110 9TOMY C/Iy4aio npeMbep-MuHKcTp Vuanun Hapengpa Moay ObIT BBIHYX/IEH 3asIBUTD
Ha CITeIajIbHOM CeCCUM Iap/IaMeHTa, YTO YBa)KEHMe U 3alUTa NpaB >KEHIVH JJO/DKHbI
CTaTb OJIHOJ M3 IJIABHBIX LIEHHOCTEN IOy TOPAaMWIZIMAPAHOIO HaCe/IeH)s COBPEMEHHOM
VHanu®S. B cB3M € 9TUM NIPaBUTENBCTBO PaspaboTano CIIELMaNbHbI 3aKOH 06 yKe-
CTOYEHUM OTBETCTBEHHOCTM 332 HACUIbCTBEHHDBIE ITOCATATE/IbCTBA HA JKEHIIVH U JETell.
CrycTa JeThIpe rofia, B Te€4eHMe KOTOPBIX ITOTYYM/IM PE3OHAHC €llle HECKONIbKO CIy4YaeB
JKECTOKOI'O CEKCYalbHOTO HACW/INA B PasHBIX IITaTax VIHAMM, IPaBUTEIbCTBO U ITapria-
MeHT puHsUm B anpere 2018 r. pagukanbHble nonpasku K YK Vugun 1860 .2’

BBefieH1e 3aKOHOAATENbHBIX HOBE/I OBIIO YCKOPEHO COOBITVEM, ITPOM3OIIEAIINM
B siHBape 2018 I. Ha TeppuTOpUM MYCy/IbMaHCKoro mTara >xammy n Kammup, tie ms-

24 Rupan Deol Bajaj v. KPS Gill. 1995. AIR 1996 SC 309. [lara o6paenus 20 utons, 2019. https://
indiankanoon.org/doc/579822.

2> «Ilo geny 06 nusHacunoBauuu B VInguu yBonenst nomuuerickue». BBC News. 2014. [Jata o6paieHus
20 nroHs, 2019. https://www.bbc.com/russian/international/2014/05/140530_india_rape_investigation.

26 «#JusticeforJisha: VMupgus IIPOTECTyeT IPOTUB M3HACUIOBaHMA M yOMIICTBA >KEHIVHBI M3 Kac-
TBI HempuKkacaembix». Global Voices. 2016. Jlara ob6paienus 20 mroHs, 2019. https://ru.globalvoices.
org/2016/05/12/49089.

%7 “The Criminal Law (Amendment) Act 2018” The Gazette of India. Government of India. April,
2018. [lata obpamenus 20 nions, 2019. https://www.mha.gov.in/sites/default/files/CSdivTheCriminalLa-
wAct_14082018_0.pdf.
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laBHA IIPOXKMBAIOT fIBe KPYIIHbIE PeNIMO3HbIe OONVHBI VIHAUM — MycynbMaHe-Ko-
4YeBHUKM (TymXKapbl) U MHAYCBI-3eM/Ienalsl. B MectHOI fepeByiuke Karxya y ogHOro
U3 TyIKapoB IOXUTWIN, U3HACUIOBAIN U Yo 8-meTHIon Koub Acndy. ITo THKKOe
IIpecTyIIJIEHNE COBEPIINIIA IPYIIa KAIIMUPCKUX VHJYCOB BO I7IaB€ C XPAHUTENEM CBATU-
JNIA-AeBUCTXaHA, KOTOPBII AKOOBI MBITAJICA TAKMM 00Pa3oM «IIPOYYUTb» UCTAMUCTOB-
TY/PKapoB 1 HaBeCTM Ha HUX cTpax. Korma cramm usBecTHBI PaKThl CEKCYaTbHBIX U3Jie-
BaTeJIbCTB HAJ| JeBOUYKON Acudoii, HU4ero He IOHMMABIIE B PeTUIVMO3HBIX PACIIPAX,
KOTOPYIO Y/iepKVMBa/IN B IOfIBajie XpaMa M UCTA3a/IM B TeYEHUE Le/I0N HEeJleNN, a 3aTeM
YKeCTOKO yOuu, 1o Bcel CTpaHe B3OYHTOBa/Iach MyCy/IbMaHcKas obmuHa (14 % Hacere-
HUA VIHAVMM) U IPOIIM MacCOBBIe IIPOTECTDI, K KOTOPBIM IPUCOSAVHNUINCDH PagyIKalIbHO
HAaCTpOeHHbIe 3aIUTHNKY IpaB >keHImH (Kynpusnos 2018).

BoI3BaHHBIE 3TMM Pe30HAHCHBIM JiefioM Honpasku K YK VIHanu npegycMaTpuBaoT
BBeJIeHIe CMEPTHOI Ka3HU 3a JIeCATh TSOKKMX IPeCTYIUIeHUI T (BOCHHBI MATEX, I0CO0-
HIMYECTBO B cat® 1 [p.), cpeam KOTOPBIX 0C000 BBIfIE/NIEHO IPYIIIIOBOE M3HACU/IOBAHIE
HEeCOBEpIIEHHOJIETHEN, He JIOCTUTIIEN Bo3pacTa 12 jieT. ITOT JKe 3aKOH O IOIpaBKax
YXKeCTOUYW/I HaKasaHye 3a MHble (GOPMbI M3HACUIOBAHMS, B YACTHOCTM, YBE/IMYUB MU-
HIMa/IbHOe HakKasaHye ¢ 10 1o 20 yeT muineHnsa cBoOOABI 32 N3HACHIOBAHME JIEeBYIIKA
B Bo3pacTe oT 12 o 16 neT u ¢ 7 1o 10 j1eT TIOpeMHOTO 3aK/I0YEHM A 3a M3HACU/IOBaHMe
B3pOC/ION >KeHIMHBL [Ipy aTOM B 000MX CTy4Yasx MOACYAVMOIO MOTYT IPUTOBOPUTD
K ITO)XKM3HEHHOMY 3aK/II0UYEHNIO.

Ba)xHoit poreccyabHOI rapanTueil crana Hosas monpaska B YIIK Mupun?, co-
[JTACHO KOTOPOI BCe amu30/bl 10 ¢T. 375 u 376 YK VHguu 06 n3HacunoBaHnm JO/DKHBIL
paccefoBaTbCcs B YCKOPEHHOM PEXMME, a CPOK IIOflauy ale/IALMA 110 HYMM OTPaHNYN-
BAETCA JINIID IIECThIO MECALAMIUL.

3. BeiBombI

JeduHnnusa u sneMeHTHBI COCTaB M3HACWIOBAHMSA — 3TOTO IPyOelilIero mocsra-
TENbCTBA Ha 4eCTb, JOCTOMHCTBO M MOJIOBYIO HEIIPMKOCHOBEHHOCTD XKEHIIMH — IIPOLI-
JIM HECKOJIPKO 3TAIIOB 3aKOHOMIATeIbHOI HOBEUIM3ALUN U CyfieOHOro TonKoBaHusA. ITo-
npaBky BHocunuch B YK ViHpgum 1860 I. ¢ ero TpafMIMOHHBIM COCTaBOM M3HACUIOBA-
HYSA, cGOPMYINPOBAHHBIM ellle OPUTAaHCKUMM I0PUCTAMI B KOJIOHVMA/IbHBI EpUOJ Ha
OCHOBE aHITIOCAKCOHCKOJI JIOKTPYMHBI ¥ YTONIOBHBIX IIpellefieHToB. Bo BTOpoil mojoBuHe
XX B. MHCTUTYT OTBETCTBEHHOCTH 3a IIOJIOBbIE IIpeCTyIUIeHNs B VIHAUM CyIiecTBeHHO
BUOM3MEHWICS. YTOTOBHO-IIPAaBOBOE peryaMpoBaHye ObUIO IepeHaNpaB/IeHO Ha 3a-
IUTY 3aMY>KHVX >KeHIIVH OT KpailHNX GOpM KeCTOKOCTH, B TOM YNC/Ie JOBEHEHM JJO
camoyOuiicTBa BfoB (apxamdeckuit o6psy catu). B Havane XXI B. MpOMCXOANT 3HAYM-
TeNbHOE pacIInpeHNe 3aKOHOZATeIbHOM JeUHMIMI HACUINS HaJ| )KEHIMHON B ceMbe
u Ha pabore, B ToM uncie BeefieHre B YK VHiuu HOBOro cocraBa CeKCyaabHOTO JIO-
moratenbcTBa (harassment), HAYMHAIOT IPUMEHATHCS HOBBIE CIIOCOOBI CyneOHOI U O-
CyneOHOI 3alMThI XKEHIVH OT 3TOr0 COLMANBHOrO 3/1a. TeKyiinmit aTam npeobpasosa-
HUIT MHCTUTYTA YTOJIOBHO-IIPABOBOII 3aLIIMThI YKEHIIH OT CEKCYa/IbHOTO HACU/INSA UMeeT

28 JTaHHBII1 TIOXOPOHHBIl PUTYal B TPaAMLVIOHHOM MH/yU3Me O3Ha4yaeT BOCXOXK/EHe BIOBBI Ha
norpe6anbHBI KOCTED C TeJIOM ee IIOKOITHOTO CYIpyTa.

2 The Code of Criminal Procedure 1973. [lata o6pautenns 20 uions, 2019. https://legislative.gov.in/
sites/default/files/ A1974-02.pdf.
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NIPOTUBOPEYNBYIO IIPUPOAY, COEANHAA IBE MPOTHBOIOIOKHbIE TEHNEHIIVI YTOJIOBHO
IIOJINTUKN: Y)KE€CTOYEHME HAKa3aHMIl 3a HACUIbCTBEHHDbIE JIeAHMA IPOTUB >KEHIIVH
u mubepanusanuio (eKpUMMMHANMN3ALNI0) TOMOCEKCYaIbHBIX CBs3ell. [lepMaHeHTHBIN
POCT cry4aeB M3HACcUIOBaHMs B VIHAUM yKpeIisgeT 00lLeCTBEHHOE MHEHIE B TOM, 4TO
HEeOOXOIVIMO PacIIMPUTh OCHOBAHMS JiIsI CMEPTHON KasHU 3a 9TOT BILJ, ITOJIOBBIX IIpe-
CTYIUIEHUI NIPOTUB >XeHUIMH. Ec/M B IpyruxX yroloBHO-IIPaBOBbIX CUCTEMAX OCYXK/IEH-
HBIe 32 CEKCya/lbHbIe IIPECTYIUIEHMsI HEPERKO PACCMATPUBAIOTCS KaK «OOJIbHBIE», HY)X-
JAoLecs B TEPANeBTUYECKON U IICUXMATPUYIECKON IIOMOIIY, TO B MHAUICKUX TIOpbMax
CeKCyasibHbIe IIPeCTYIHMUKI He BBITEAIOTCS 13 0011eil Macchl 3akmodeHHbIX. HaspeBaer
mpo6eMa KpUMIHAMM3AINY NHIIECTHBIX M3HACUIOBAHUI U BBEIEHVSI OTBETCTBEHHOCTH
3a HEIOHOCUTENIBCTBO M YKPbIBATEIbCTBO (PAKTOB CEKCYaIbHOTO HACWU/IVS B CEMbe CPeR
PONCTBEHHMKOB. B MHIMIICKON Ky/IbTyp€e M3HACU/IOBaHME IIO-TIPEXKHEMY OCTAETCS OIHOM
13 HambosIee TaTEHTHBIX 1 CUCTEMaTUYeCKIX MPAKTHUK, TaK KaK O OONbLIMHCTBE CTy4aeB
He COO0IIaeTcs B IOMUIINIO BCIENCTBIE OTMIACEHNS COIMATbHON CTUTMBI YKEPTBbI Cpemn
POICTBEHHUKOB U JIEPEBEHCKOIO OKPY>KEHMA, a TAK)Ke BBICOKOJ BEPOSATHOCTH OIlpaBja-
HYISI HACW/IBHMKA 13-32 OTCYTCTBUSA JOKA3aTeIbCTB. ITO yCYTYO/IAeTCsl STHOKY/IBTYPHOII
crienpuKOil OTHOIIEHMs VIHAYCOB K >KEHIIMHe, KOTOpas allpiopy IIpeBpaljaeTcs Ha
CyJe U3 >KepTBbI B POpMaIbHO OOBUHAEMYIO, KOT/IA eifl HY>KHO JI0Ka3bIBaTh CBOIO XOPO-
LIYI0 pelyTalnio, YMCTBEHHYIO IOTTHOLIEHHOCTb U Oe3ympedHocTh mosemenus (Jibin,
Tushar, Siddhartha 2015). ITo cyTtu, mo6oit crydali M3SHACMIOBAaHUA BKIIOYaeT B cebs
NIpefBapUTE/IbHBIN TIATEIbHBIN aHAIN3 XapaKTepa >KEHIIVHBI M CTENEHN €€ LIeTIOMY-
Opus.
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In the unique criminal law model of India, a hybrid combination of principles and institutions
of the three legal systems, one of the most odious crimes involves encroaching on the honor,
dignity, and sexual integrity of a woman. The authors aim to analyze the criminological princi-
ples of the scale and simultaneous latency of violent sexual crimes in India. Cultural and civi-
lizational incentives for the prevalence of rape have been identified, including the historical
practice of male polygamy, early child marriage, subordination of a woman in the family, her
domestic retreat and “eternal widowhood”, as well as a “gender imbalance” and girls’ infanti-
cide in traditional Hindu families. From the point of view of the systematics of crimes, Indian
criminologists distinguish more than ten different categories of “feminine torts”, including
sexual assault, are classified as a group of “crimes of passion” (Articles 354, 375-376, 509 of
the Indian Penal Code 1860). From the point of view of elemental composition of rape, the ob-
jective test is dominant (peno-vaginal penetration) and consists of six alternative conditions
of a constitutive element “women’s consent”. The recent innovations in the IPC 1860, which
expanded the definition of rape and legalized the concept of “custodial rape” from the judicial
practice (Tukaram v. State of Muharashtra 1978), as a special composition of sexual violence
using official position. There is a significant expansion of the legislative definition of “violence
against women” in the family and at office, as well as the toughening of punishments for vio-
lent acts against women, up to the expansion of the grounds for the use of the death penalty.

Keywords: common law, Hindu law, precedent, codification, women’s rights, gender, rape,
criminal liability, death penalty.
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CPABHUTEJIbHOE ITPABO

VIIK 34.05

PerynmnpoBaHue IpyMeHeHNs 6ONINNX JaHHBIX
B Pecriy6muke Kopest u Poccun

A. 3. Jlonncuxosa’, B. P. Cembexosa?, M. Acun’

! Poccuiickuit yHUBEPCUTET APY>KOBI HAPOLIOB,
Poccuiickasa @enepanns, 117198, Mocksa, yn. Muknyxo-Maknas, 6
2 EBpasuiickuit HaumoHanbHbwi yausepcntet um. JI. H. [ymuesa,
Kasaxcran, 010000, Hyp-Cynran, yi. Carbaesa, 2
3 CraMOy/bCKuil yHUBEPCUTET,
Typeuxas Pecriy6nuka, 34452, Cram6ys, BesssiT

Ina puruposanus: Jomknkosa, AuHa 3., Bakutkyn P. CembexoBa, Menukiuax Scun. 2022. «Pe-
Ty/IMpOBaHye IpUMeHeHMs 0onbInX AaHHbIX B Pecriy6rmmke Kopes u Poccum». Becmuux Cankm-
ITemepbypackoeo ynusepcumema. Ilpaso 1: 246-256. https://doi.org/10.21638/spbul4.2022.114

CoBpeMeHHbIe MHHOBAIVM, 00YC/IOB/ICHHBIe TEXHOJIOIMAMY 06paboTKM 6OIBLINX NaHHBIX,
BCe 4allle BCTYIAIOT B IIPOTUBOPeUNe C MeXAYHAPOAHBIMIU IIPUHIMIIAMI 3ALUTHI [IEPCO-
Ha/IbHBIX CBEfIEHMII 1 CTABAT II0fi COMHeHNe 9()GeKTUBHOCTD U aleKBaTHOCTD MMEIOI[IXCs
IPaBOBBIX MEXaHM3MOB 3alINThl KOHGUIEHINATBHOCTI INYHOI MHPOpManyu. AKTyaab-
HOCTb VICCTIEJ{yeMOVl ITpo6/IeMbl 06yCIOB/IeHa HE[IOCTATOYHOI pa3paboTaHHOCTBIO TEOPETH-
YeCKMX JM Hay4YHO-METOAMYECKVX acCIeKTOB IIPAaBOBOIO PErylINpOBaHMA OObIINX JaHHBIX
B Poccuiickoit Pegepannyt 1 HeOOXOAMMOCTBIO MMIUIEMEHTALIUN [TO/IOKUTENTBHOTO 3apy-
6eXXHOTO OIIBITA B XOfi€ TIOCTPOEHISI AHAIOTMYHOTO OTeYeCTBEHHOrO MexaHmama. Llenp uc-
CTIeTIOBAHN 3aK/TI0YAeTCs B U3YUEHNN [OJIOKUTEIBHOTO OIIBITA IIPABOBOTO PEryINPOBAHII
npyMeHeHNs 60/MbIINX faHHBIX B PecrryOmuke Kopest ¢ TOUKN 3peHMs ero MMIIeMeHTalun
B POCCHUIICKOE 3aKOHOJIATeNIbCTBO. BeaymuM MeTooM MccnefoBanys JaHHO TPO6IeMBbI AB-
JIA€TCS CPaBHUTEIbHO-IIPABOBOIL, IIO3BOJLAIOIINIT aBTOPaM CPOPMYINPOBATH P eIIOKeHI
II0 COBEPIIEHCTBOBAHNIO OT€YeCTBEHHOTO 3aKOHO/IATENIbCTBA. KOPEIICKil OIBIT [TOKa3bIBaeT
HeOoOXOZIMMOCTD PaclIVpeHnsl BO3MOXXHOCTY 00pabOTKM U UCIIONb30BAHMS ITePCOHATbHBIX
IaHHBIX, YTO, B CBOIO OUePe/ib, CIOCOOCTBYET Horiee MMPOKOMY IPUMEHEHNIO GOTbIINX TaH-
HbIX. K OCHOBHBIM HaIlpaB/IeHVsIM COBEPIIEHCTBOBAHNUSA IIPABOBOIO PEryINpOBaHMA IPO-
I1eCCOB UCITONb30BAHNUA OOMBIINX JAHHBIX OTHOCATCA CHIeAyIOlyie 06/TacTH: PaBO MOMb30-
BaTeJell Ha JOCTYII K CBOMM JaHHBIM U IIPOBEPKY HeATEIbHOCTU KOMIIAHUI ¢ HUMM; IIPaBO
Ha [peKpalljeHIe MCIIO/Ib30BAHMS U a/IbHEIIlIIee yaleHle [AHHbIX; IPABO Ha M3MEHeHIe
IaHHBIX; TIPABO Ha IepeHOC faHHbIX. OCHOBBIBASICh Ha 3apYOEKHOM OIIbITE, MOXKHO Oy/eT
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co3ziaTb 3¢ EeKTUBHYIO POCCUIICKYIO CUCTEMY IIPABOBOT'O PETY/INPOBAHNMS OO/IBIINX JaHHBIX.
HoBusHa 11 OpUrMHAIbHOCTD NCCTEIOBAHNU 3aK/TIOYAIOTCS B TOM, UTO B HEM BIIEPBBIE H3YUEH
ombIT 3aKoHoparens Pecy6ivku Kopest B 06/1acTi 60/IbIINX JaHHBIX.

Kniouesvte cnosa: 3apyOesKHBIII OIIBIT, IPABOBOE PETyIMPOBaHNe, OOMIbIINe JaHHbIE, UMIIe-
MeHTalus, IIepCOHAIbHbIE JaHHbIe, aBTOMATU3MPOBaHHAs 06paboTKa.

1. BBemenne

Borbuine faHHble CPAaBHUBAKIOT C TaMaKTUKOI, YTO IPU3BAHO OTPA3UTh HEOOBAT-
HOCTb 3TOI HOBOI LipoBOIT pearbHOCTH, BAUAIOIEH Ha Hally >KM3Hb, HO, 1ogo6HO
MHOTVM KOCMMYECKUM 00beKTaM, He BUIMMOI HeBOOPY)XeHHbIM ImazoM (Tpodumosa
2019). 4 siuBaps 2021 1. amepuKaHCKas aHanuTn4eckas kommanus Eurasia Group npep-
CTaBW/IA PEMITVMHI IJIABHBIX PMCKOB, C KOTOPBIMU MOKET CTONKHYTbCsA Mup B 2021 r,
B YaCTHOCTH, K/IIOUEBBIMIU PUCKaMu ObUIM HadBaHbI MPOOIEMBI C repefiadeit KoHbuIeH-
LMAJIbHBIX JAHHBIX JPYTMM CTPAaHAM uepe3 MHTEPHET ¥ BO3MOXXHOCTb BO3HIMKHOBEHIS
KOH(MKTA B KubeprnpocrpancTse’.

Cratbs 24 Koncturynuu PO npenycmarpusaer, 4To cO0p, XpaHeHNe, UCIIONIb30Ba-
Hlle Y pacIIpoCTpaHeHue MHPOPMALMY O YaCTHOJ XKU3HY /LA 0e3 ero cornacus He JI0-
myckaroTcsa. Opranbl roCyJapCcTBEHHON B/IACTM M OPTaHbl MECTHOTO CaMOYIIpaB/IeHN,
UX JO/DKHOCTHBIE JIMIA 00s13aHBl 00€CIeYnTh KaXX/JOMY BO3MOXKHOCTD O3HAaKOMJICHNS
C HOKyMeHTaMM U MaTepyajaMy, HEIOCPeICTBEHHO 3aTParuBaoIlMMI €T0 IpaBa I CBO-
60/1b1, €C/Ii MHOE He IIPeAyCMOTPEHO 3aKOHOM. CunmTaeM, 4TO 3TO IOJIOKEHNe HATIPSIMYIO
OTHOCUTCS U K IIEPCOHAIbHBIM JaHHBIM.

Crepyet cormacutbes ¢ A. A.Kapuxus B TOM, 4TO «CO3[jaHMe CIOKHBIX 0OBEKTOB
(MCKYCCTBEHHBII MHTE/UIEKT, aHa/IMTUYeCKMe CTPYKTYpbl Ha ocHoBe Big Data, camo-
ynpasisieMble cucTeMsl 10 Tuiry Smart Everything u T. 1.), HIOCTpOEHHBIX 110 HIPUHIUITY
KOMIT/IEKCHBIX TEXHOJIOTHUI, GOPMUPYET 3allpoC Ha paclIMpeHle MepedHs OXPaHOCIIo-
COOHBIX 0O'BEKTOB MHTEIEKTYa/IbHOI COOCTBEHHOCTH, M3MEHEHe CIIOCOO0B IIPaBOBOIl
OXpaHBbI B IU(PPOBOM IIPOCTPAHCTBE, CO3/IaHMe CerMeHTa IM(POBLIX YCIYT KaK Pa3HO-
BUJJHOCTM OOBEKTOB MHTEIEKTYa/IbHOM COOCTBEHHOCTH, IIpU3HAHNME [IPAaB HAa BUPTY-
azpHbIe 00beKThI M poBoI aKocKcTeMbl» (Kapuxmsa 2017, 18).

A.C.DepocuH paccMaTpuBaeT IPaBO Ha TallHy YAaCTHOM >KM3HU, 3aLUTY Iepco-
Ha/IbHBIX JAHHBIX ¥ JOCTYII K MHPOPMALINY B KaUueCTBe 9/IeMEHTOB KOMIUIEKCHOI CTPYK-
TYpbl KOHCTUTYIMOHHOTO IIPaBa Ha HEIPUMKOCHOBEHHOCTb YACTHON KM3HM BBUAY UX
TecHoro B3aumHoro nepennerenus (Oegocun 2009).

KouBen1us o 3amnre Gpu3nuecKux ML Ipy aBTOMATU3MPOBAHHOI 00paboTKe mep-
COHAJIbHBIX JIAHHBIX, 3aK/M04eHHass B I. CrpacOypre 28.01.19812, mpusHaeT mepcoHab-
HBIMJ JAHHBIMM TI00Y10 MHGOPMALIO 06 ONIpesie/IeHHOM M/ MOfAAIOIIeMCs OIIpefierie-
HUIO pusmyeckoM e (CyObeKTe TaHHbIX).

! «PeifiTHT K/IIOUEBBIX PUCKOB yist Mupa B 2021 romy». Eurasia Group. 2021. Jlara o6paiueHus
15 despans, 2021. https://yandex.ru/turbo/regnum.ru/s/news/3157012.html?utm_source=yxnews&utm_
medium=desktop.

2 3pmecpb 1 fajee BCe CCBUIKM HA POCCUIICKIE Y MEXIYHAPOAHbIE HOPMATUBHO-IIPABOBbIE AKTHI I CY-
me6nyto npakTukKy npuBopatcs mo CIIC «Koncymprantllmoc». Jata o6pamenns 20 despar, 2021. http://
www.consultant.ru.
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Cratba 3 ®egepanbHoro 3akoHa ot 27.07.2006 Ne 152-03 «O nepcoHaIbHBIX IaH-
HBIX» (mamee — 3akoH Ne 152) mpusHaeT TaKOBBIMM TI00YI0 MHGOPMALIO, OTHOCSAIIY-
10CA K IIPAMO MM KOCBEHHO OIIPeJie/IeHHOMY VUIV OIIpefieNiieMOMY (pU3NIeCKOMY JINITY
(cyObeKTy IepcOHaIbHBIX JAHHBIX).

ITo muenmio A. V. CaBenbeBa, C KOTOPbIM MBI COITIACHBI, OfIHAa U3 Hauboee 4acTo
3ByYAlllVIX B afpec CYI[eCTBYIOLIETO 3aKOHOJATeIbCTBA O IIEPCOHAIbHBIX NAHHBIX IIpe-
TEH3MIl CBSI3aHA C YPe3MEPHO LIMPOKVM IIOHATNEM IIePCOHAIbHbIX JAHHBIX, YTO He I10-
3BOJIAET OIlEpPaTOpaM OIIpee/INTh, KaKasi UMEHHO MH(OpMaIsa OTHOCUTCS K 9TOIL KaTe-
TOPUM U B OTHOILIEHWM Yero CIeflyeT MPUMEHATb 0CoOblIil mpaBoBoil pexkxnm (Arkhipov,
Naumov 2016; Jynan 2016). Kak cnencrsue, mpegcraButeny OusHec-coobijecTBa He-
pefKo IIpeIaraloT Cy3UTh JaHHOE ITOHATYE WM BOOOIe YCTaHOBUTD 3aKPBITHIN IIepe-
YeHb IlepCOHaNbHbIX TaHHbIX (CaBenbes 2018).

[Ipobnema 3akmoyaeTcss B TOM, YTO B Poccyu 0 HacTOAIIEro BpeMeH! He BbIpa-
60TaHO eMHOTO IOHMMAHNS U HOAXOfla K PETY/IMPOBAHNUIO0 KaK OO/BIINX JAHHBIX, TaK
1 GOTIBIINX ITOTb30BATENbCKIX JAHHBIX, a TOC/IEHNE AB/IAIOTCA VICK/TIOYNTETbHO HOBBIM
npenmetoM guckyccuii (Casenbes 2018; Ecaynenko 2017).

[Monstue «6onplve TaHHbIe» — TEXHUYECKUIT TEPMMH, He MMEIOLINIT Ha JaHHBII
MOMEHT YHMU(UIVIPOBAHHOIO IOPUAVYECKOrO OIpefie/ieHNs HM B OTeYeCTBEHHOM, HIU
B MEXJyHapoZHOM 3akoHomartenbcTBe (Pomanosa 2019).

B cpepie TeXHMYECKUX CHELVATNCTOB OOJBIINe JAHHBIE M3HAYATbHO IOHMMAIVCh
Kak 007b1Ioit 06beM MHPOPMALVM, XpaHEeH)e KOTOPOil He IPeACTaB/IsAIOCh BO3MOX-
HBIM B ITaMATY OJHOTO KOMIIBIOTEpa BBUALY €r0 TeXHUYECKMX XapakTepucTtuk (Mayer-
Schonberger, Cukier 2013). [Iss1 pacKpbITUs CYLHOCTHOM XapaKTE€PUCTUKM MOHATHUS
«060/pIION 00beM JAaHHBIX» MOXKHO INIPMBECTHU CiIeAyIoliue onpefeneHus: «bosbiine
JlaHHbIe — JIaHHbIE, 00'beM KOTOPBIX IPEBOCXOANT TEXHIYECKIE BO3MOXXHOCTY KOHBEH-
IIVIOHHBIX 0a3 HaHHBIX. JlaHHbIE 6O/IBIIOr0 00beMa, XapaKTepusyeMble BBICOKOI CKOPO-
CTbI0O 06pabOTKM, KOTOPBIE HE MOTYT OBITh IIOMEIEHBl B APXUTEKTYPY TPafIUIIVIOHHBIX
6a3 gmannbix» (Wilder-James 2012); «Bornpluie faHHble — 9TO HAOOPHI JTAHHBIX, Pa3Mep
KOTOPBIX IIPEeBbIIIaeT BO3MOXXHOCTY OOBIYHBIX MHCTPYMEHTOB 6a3 JaHHBIX /1A cOopa,
XpaHeHus, ypasaeHus u anamusa» (Manyika et al. 2011).

Ha caitre regulation.gov.ru omy61mkoBaH 3aKOHOIIPOEKT O peryInpoBaHNUU 0ONb-
HIMX JJaHHBIX, KOTOPbI/ BHOCUT nonpaBku B PefepanbHbli 3aKoH oT 27.07.2006 Ne 149-
®3 «O6 nndopmanyy, HGOPMALMOHHBIX TEXHOIOTUAX U 3aluTe MHPOpMaLun» (ma-
nee — 3akoH Ne 149), pu 5TOM 1Of;, GO/BIINMI JAaHHBIMY ITOHMMAETCSI «COBOKYITHOCTD
HenepCOHNUUMPOBAHHBIX TAaHHBIX, KIaccupuuypyeMas 1o TPYIIOBBIM IPU3HAKAM,
B TOM 4uC/Ie MH(POPMALMOHHbIE U CTATUCTUYECKe COOOLIeHsI, CBEfIeHNS O MEeCTOIIO/NO-
YKEHWM ABVDKVIMBIX U HEIBVDKVMMBIX 00 BEKTOB, KOTIYeCTBEHHbIE Y KA4eCTBEHHBIE XapaK-
TEPUCTUKY BUMOB [IeSTIbHOCTY, IIOBEfleHYEeCKIe aCIIeKThbl IBVDKUMBIX U HEBYDKMMBIX
00BEKTOB, TIOTYYeHHBIX OT Pa3/INYHBIX BIafleIblieB JAHHBIX 00 13 Pas3INYHBIX CTPYK-
TYPUPOBAHHBIX VIV HECTPYKTYPUPOBAHHBIX UCTOYHMUKOB JAaHHBIX, IIOCPEACTBOM cOopa
C MCIIONb30BaHMEM TEXHOJIOTUI, MeTOfIOB OOPAabOTKM NAaHHBIX, TEXHUYECKNX CPENCTB,
obecreunBamIMX 00beIHeHN e YKa3aHHOI COBOKYIIHOCTY JaHHBIX, e IIOBTOPHOE UC-
HI0/Ib30BaHIe, CYICTEMATIYeCKoe 0OHOBIeHNe, (OopMa IpeCcTaBIeHNA KOTOPBIX He IIpefi-
HOJ/IaraeT X OTHeCeHMe K KOHKpeTHOMY ¢uandeckomy muiuy» (Kopornes 2020).

A.V.CaBenbeB ompependeT 6O/MblINe JaHHbIE KaK AVHAMUYECKU VI3MEHAIOIUIICA
MaccuB MHPOPMAIVM, KOTOPbIIT IpeAcTaB/seT cOO0I IIeHHOCTb B CU/TY CBOMX OO/IbIINX
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00beMOB ¥ BO3MOXXHOCTH 3G HEKTUBHON 1 OBICTPOIT 06pabOTKY aBTOMATU3MPOBAHHBI-
MM CPEICTBAaMI, UTO, B CBOIO O4epefib, 00ecredrBaeT BO3MOXXHOCTD €TI0 UCIIONb30BAHNUSA
LA aHAIUTYUKY, TIPOTHO3MPOBAHUA ¥ aBTOMaTmsanyy OmsHec-mporeccos (CaBenmbeB
2018, 123).

Mbs1 moggepxuBaeM MHeH1e A. 0. Pomanosoit (Pomanosa 2019), monararoueit, 4To
3TO oIpefie/ieHNe TpebyeT JOPAOOTKM M [0 NPUHATYS 3aKOHA CJIefyeT ONMMPATbCs Ha
olIpefieieHNe, TaHHOe paboueil IPYMIION IO 3amuTe GU3MIECKUX MUl Ipu ob6paboTke
IIepCOHAIPHBIX ITaHHBIX EBpOIIeiicKoi KOMUCCHM, B COOTBETCTBUM C KOTOPBIM OO/bIINe
JlaHHbIE OIPENe/IATCA KaK COBOKYIIHOCTh LM(PPOBBIX JOCbE, COCTAB/IAEMBIX C IIOMO-
I[BIO IIVPOKONPOGIIBHOTO KOMIIBIOTEPHOTO Q/IFOPUTMA ¥ HAXOAALIMXCS B PacIOpsiKe-
HIV MHOTOYVICTIEHHBIX KOMIIQHWI, KOPIOPALIMIL ¥ TOCYAAPCTBEHHBIX OPraHoB>.

B Hacrosmuit MoMeHT 6osblune faHHbIe B Pecriybnuke Kopest mcnonpsyrorcs Kak
MHCTPYMEHT I pellleHNs PasINYHbIX Ipo6IeM U [I/IA IIPUHATUA CTPATErNIecKnx pe-
IIeHNII [0 IepCIIeKTUBHBIM HarpasiennsaM passurus (Cichocki 2017).

C pasBuTHEM TEXHONOIMIT 06pabOTKYM OONBIINX JAHHBIX IETTAETCS aKIEHT Ha KOM-
I/IEKCHOe M3y4YeHMe Ha OCHOBe aHajM3a MAacCHMBHBIX NAHHBIX, BK/IIOYas MHTENIEKTY-
a/IbHBIN aHA/IN3 TEeKCTa, aHA/IN3 COLMANbHBIX ceTeil 1 nHpoMerpuio. Takum obpasom,
IaHHbBIe, MICIIONIb3yeMble J/I Ollpefie/IeHNA IepCIeKTUBHBIX HallpaBJIeH!it pa3BUTHS, 110-
CTYHAIOT He TOTIbKO 13 CYIeCTBYIOMINX CTATUCTNYECKUX HAHHBIX 1 JOKYMEHTOB, HO TaK-
Ke 13 HMIMPOKOTO CIIeKTPa MCTOYHMKOB OO/BIINX JaHHBIX, TAKMX KaK COLMA/IbHbIE CETH,
001IIeOCTYIIHbIE TaHHbIE U JTaHHbIe BeO-aKTVBHOCTIL.

bonpiine fmaHHBIE 3a/IefiICTBOBAHBI B IIOJIUTHKE, HayKe, SKOHOMIUKE, COLMATbHON
cdepe, 3ammTe OKpyKaloleil Cpebl 1 APYTUX chepax >ku3Hu obmecTsa. KonkperHble
IIPOEKTBHI BKIIIOYAIOT B Ce0s1 Mepbl, HAaIlpaB/IeHHbIE:

— Ha IPOTHO3MPOBaHME COIMANBHBIX PUCKOB C IOMOIIbIO AHA/IN3A COLMATBHBIX
cereil (B TOM umcie st 60pbOBI C CYMIMIOM Cpefu HeCOBEpIIEHHOMTETHUX
VI BBISIBJIEHVISI €70 IPUYNH);

—  ompefe/ieHNe TIePCIIEKTUBHBIX TEXHOMOTHIT /I PelleHNsI TOTEHIINAIbHBIX CO-
L[MaTbHBIX TPOOTIEM;

— MOHUTOPUHI IPENIPUHNMATENBCKOTO CEKTOPA C UCIONb30BAHVEM COIMAb-
HBIX JJAHHBIX (B TOM YUC/IE I KPAaTKOCPOYHOTO MPOTHO3MPOBAHMUSA L[EH Ha
[POAYKTHI IUTAHNMA HA OCHOBE aHAJIN32 9JIEKTPOHHBIX TOPIOBBIX PECYPCOB);

— IPOTHO3MPOBAHME CTUXMITHBIX GENCTBMII HA OCHOBE KOMIUIEKCHBIX METEOPO-
JIOTMYECKIX VICCIIE[IOBAHNIA C MICIIO/Ib30BAHNEM HAayYHO-CTATUCTUYECKIX METO-
JIOB, a TaKXKe Pa3pabOTKy MPOTOTUIIOB ISl CUCTEMBI JOITOCPOYHOTO IIPOTHO-
3MpPOBaHVsSI ¥ aHA/M3a OeCTBUIT B OyyLIeM;

— obHapy)XeHI€e IPU3HAKOB HAJBUTAIOIIETOCS COLMABHOTO VIV IOTUTUIECKOTO
KOH(/IMKTa HA OCHOBE M3y4Y€HNsI HOBOCTEN, MYO/IMKYEMBIX B OTKPBITBIX ICTOY-
HIKaX, 2 TAK)Ke OTC/IEXXMBaHVe 3MEHEHVISI HACTPOEHMs 001[eCTBEHHOCTH B CO-
IIM/IbHBIX CETAX JI/IS BbIAB/IEHVSI HA3PEBAIOMINX MIOTIUTUYECKIX KOHDIUKTOB;

3 “Article 29 Data Protection Working Party Opinion 03/2013 on Purpose Limitation”. European Com-

mission. 2013. [Jata obpamenus 15 dbespains, 2020. https://ec.europa.eu/justice/article-29/documentation/
opinionrecommendation/files/2013/wp203_en.pdf.
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—  CO3[laHMe CHCTeMbl MOHUTOPMHTA /ISl PAHHETO BBIAB/ICHNA Y IPEJOTBPALIeHNS
3MUJIeMMIT Ha OCHOBE aHa/IM3a MUCIIOMb30BAHNA JIEKAPCTBEHHBIX CPECTB Hace-
JIEHUEM 1 PeLieNITOB, BBIIICHIBAEMBIX BpadaMIi;

— pa3pabOTKy CCTeMBI IPOrHO3MPOBAHI AaBTOMOOM/IbHBIX aBaPMII 110 MECTOIO-
JIO)KEHUIO I BpPeMEeHN CYTOK Ha OCHOBE aHa/IN3a 3amuceit 06 aBapusax 1 MeTeo-
POJIOTMYeCcKOil MHPOPMAIINN.

[TapajienpHO 3alUTa TUYHOI Cepbl TPaKAaH OT BMEIIATeIbCTBA B Hee HOBBIX
TEeXHOJIOTUII Pa3BMBa/IaCh Yepe3 TONKOBaHNUe OOIIero MOHATHA IMpaBa Ha HEIPUKOCHO-
BEHHOCTb 4aCTHOI XM3HU. [MOKMII TOAXON K ONpee/IeHNI0 COflep>KaHMsl 3TOrO IIpaBa
0c06eHHO APKO NPOABIAETCA B IpakTKe EBpormerickoro cypa 1mo mpasaM yenoBeka (fa-
nee — ECITY) (CaBenbeB 2018). B kauecTBe mprMepOB UCIONTb30BAHNS HOBBIX TEXHOO-
ruii, npusHanHbIX ECIIY HapylieHneM mpaBa Ha HETPMKOCHOBEHHOCTD YaCTHOM JKU3HI,
MOYKHO NIPUBECTY CUTYAI[UH, B KOTOPBIX OCYIIeCTB/IAETCS C/IeXKKa 3a MHAUBUIOM KakK I10-
CPeICTBOM KOHTPOJIA 32 €0 KOMMYHMKALIMAMMY 1 Te/le(OHHBIMY ITeperoBopamMu, B TOM
YJIC/Ie C VICIIO/Ib30BAHNeM CUCTeMBI TaltHoro npocnyimuauus spoge COPM (cucreMsr
TeXHIYECKNUX CPECTB /i obecredeHns yHKUUI ONepaTMBHO-PA3bICKHBIX MepOIpH-
ATNIL), TaK U IOCPEACTBOM CITy THMKOBBIX CUCTEM HaBUTALVMI; OPYTUMY IIpYMepaMy Ha-
pyLIeHus mpaBa Ha 4acTHyI >k1usHb ECITY mocumran ony6nukoBaHue BUAeO3aIuceit
HabmofieHNs B 001eCTBEHHBIX MeCTaX, HepeIJlaMeHTYPOBaHHBI KOHTPOJIb paboTofare-
7151 32 MICIIO/Ib30BaHMeM CPEACTB KOMMYHMKauuii (crmys>keOHOro TenedoHa, 91eKTpOHHO
IOYTBHI, MECCEH/KEPOB) pabOTHUKAMU U Psij APYIUX™.

2. OCHOBHOE ICCIemOBaHIIE

B simBape 2020 r. HanmonanpHast accam6ress Kopen mpuHsiia psijj cepbesHbIX IO-
IPAaBOK B 00/1aCTM perynmMpoBaHMs MCIONb30BaHNUSA 0a3 JaHHBIX, KOTOpble B 3HAYM-
TE/IIbHOJ CTelleHM YIPOCTUIN IpUMeHeHVe ICeBJOHMMU3NPOBAHHON MHpOpMaIn
(pseudonymised information), paciumpnny BOSMO>XHOCTY 06pabOTKI 1 MCIIOTIb30BAHMS
IepCOHAJIbHBIX JAaHHBIX, YTO, B CBOIO OYepe/ib, CIOCOOCTBYeT Oojlee MUPOKOMY IpUMe-
HEHMIO OO/IbIINX NaHHBIX. VI3MEHeHV KOCHY/ICD, B YaCTHOCTH, 3aKOHA O 3allyTe IIep-
COHAJIbHBIX IAHHBIX U 3aKOHA 00 MCIOIB30BAHNY 1 3ALINUTE KPENUTHOI MHPOpMALUM®.

ITonpaBkM 3aKpeIUIIOT KOHLCIIMIO IICeBJOHMMI3MPOBAaHHON MHPOpMauy, Ko-
TOpasl TPaKTyeTCs aHaJIOTMYHO OIpelieleHNIo, coflepkamieMycs B Permamente EC o 3a-
IUTe NEPCOHAIbHBIX JaHHBIX 2016 r.” IlceBOHMMM3AIMs TTOHMMAETCS KaK obpabor-
Ka MepPCOHAIbHBIX JAHHBIX TAKUM 00pa3oM, YTO OHM OOJIbIle He MOTYT OBITh OTHECEHBI
K KOHKPEeTHOMY CYO'beKTY IaHHBIX 0€3 MCII0/Ib30BaHNs HOTIOTHUTEIbHO MH(OpMaLuy,

* Cwm. IMocranosnenus ECIIY no nenam «Komnaup (Copland) mporus Coenunennoro Koponescrsar,
2007, xanoba Ne 62617/00; «Y3yn (Uzun) nmpotus lepmannm», 2010, >kamo6a Ne 35623/05; «Poman 3axapos
(Roman Zakharov) nporus Poccuiickoit @eneparun», 2015, >xamoba Ne 47143/06.

> Personal Information Protection Act, PIPA. Act No. 16930. Assented to February 4, 2020. Iara
o6pammenns 20 deppans, 2021. https://www.privacy.go.kr/eng/laws_view.do?nttld=8188&imgNo=3.

6 Credit Information Use and Protection Act, CIPA. Act No. 6360 Assented to January 16, 2001. [Jata
obpatenns 20 ¢pespars, 2021. https://www.privacy.go.kr/eng/laws_view.do?nttld=8188&imgNo=2.

7 «Permament or 27.04.2016 Epomeiickoro maprnamenta u Cosera (EC) 2016/679 “O sauure
(dusMYecKrx M| B OTHOLIEHNY 00PabOTKY IIEPCOHANBHBIX JAHHBIX U O CBOOOIHOM HEPEMELIEHNI TAKNX
HaHHBIX U oTMeHe [Tupextussl 95/46/EC (O6uue npaBuia 3aiutsl faHHbIX) ». General Data Protection
Regulation (GDPR). 2016. [Tata o6pamenns 20 despans, 2021. https://ogdpr.eu/ru/gdpr-2016-679.
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IpY YCTIOBMM YTO TaKas JIONOMTHUTEIbHASA MHPOPMAIVA XPAaHUTCA OT/ENbHO 1 IOfJIe-
JKUT TIPYMEHeHMI0 TeXHNYECKUX ¥ OPTaHM3ALMOHHbBIX Mep, FapaHTUPYIOIUX, YTO Hep-
COHa/IbHBIE JAHHBIE He OTHECEHBI K MeHTN(OUIMPOBAHHOMY VIM MAECHTUPULNPYEeMOMY
¢usnueckomy nuiy. [TonpaBKyu B 3HAYNTENTbHON CTeleHM 06JIerdaT TOCyAapcTBy cOop
¥ UICTIO/Ib30BaHNe TaKO MHPOpMaINN.

Jpyrue n3MeHeHUs1 OCIAOAIOT OTPAaHNYEHNMA Ha MCIIO/Ib30OBAHMeE U Tlepefady KiIl-
eHTCKMX JaHHBIX 0e3 HeoOXOIMMOCTH MOTyYeHN IOOTHUTEIbHOTO COTIACK A KIVEeHTa.
JInunyo MHPOPMALNIO paspelleHo OyfeT UCIOIb30BaTh 0e3 NOIOTHUTEIBHOIO COITIa-
cnA cybbeKTa «B PasyMHBIX Ipefie/iaX, B COOTBETCTBUN C LIEJIAMM ee IepBOHAYaTIbHOTO
cbopa», IIpM YCIIOBUY YTO STO HEe HAHOCUT YIIeph CyO'beKTY JaHHBIX M B OTHOIICHUY Ta-
KOIi MHPOPMAIVM IIPUHATHI COOTBETCTBYIOIYE Mepbl 6€30ITaCHOCTA.

3aKkoH 00 MCIIONBb30BAHMYU U 3allUTe KPeAUTHON! MH(OpManuy ¢ BHECEHHBIMU
B HETO MOITpaBKaMI TAaK>)Ke CO3JjaeT IPaBOBYIO OCHOBY JJIA PAa3/INIHbBIX KPEIUTHBIX YCIyT
U BKJIIOYAeT B ce0s1 MOMOXKEHMsI O IIePeHOCUMOCTH aHHBIX. JleiicTBMe JaHHOTrO 3aKoHa
pacIpocTpaHsAeTcA Ha BCe OpTaHM3ALUY, UMEoIe Je/lo ¢ KpeAUTHOI MHpOopMaIye,
T.e. IPaKTU4YeCKV Ha BCe GPUMHAHCOBBIE YUPEKAEHMA. B yIIOMAHYTOM aKkTe TakKe JaeT-
s OIIpefieieHNe TICeBJOHMMUSIPOBAHHON TNYHON KpeIUTHOM MH(OpMaLuy, KOTopas
npepcTaB/sAeT co60 KpefUTHYI0 MHGOpMALVIO (BK/I04Yast 6aHKOBCKIE 3aIINCH, KPeUT-
HYIO ICTOPMIO 1 IP.), ICeBJOHMMU3NPOBAHHYIO TAKMM 00Pa3oM, YTO OHa He MOXKET OBITD
ueHTUUIpoBaHa KOHKPETHOMY JINILY 0€3 MCIIO/Ib30BaHMs MM OObEeANHEHNS ee C J10-
HOTHNUTENbHON MH(OpPMaIeil /i1 BOCCTAHOB/ICHNU:A ee IIePBOHAYAIbHOTO COCTOSHIAL.
IIpakTnyeckoe OCylieCTB/IEHNE TAKOI IICEBIOHUMU3ALUN C 60IBIIIOI T0TIelT BEPOSITHO-
cTu 6yZeT BBIIOMHATBCA C UCIIONb30BAHNEM TEXHOIOTUY PACIIpeie/IeHHOTO peecTpa.

Cornacuo crt. 14.1 «[IpumMenenne MHPOPMAI[MOHHBIX TEXHOTOTHIT B L[E/IAX UEHTH-
¢dukanyy rpaxpad PO» 3akoHa Ne 149, rocygapcTBeHHbIe OpraHbl, 6aHKM U MHbIE Op-
raHM3aLUy B CIy4asX, OIpeJe/leHHbIX (eflepalbHBIMI 3aKOHAMM, HOC/Ie IPOBEfieHNs
ueHTUKAIMN TPy TMYHOM IPUCYTCTBUU IpakpaHnHa PO c ero cormacma Ha 6Ges-
BO3ME3[IHOJ OCHOBE pasMelLIAloT B 9/IEKTPOHHOI (opMe: 1) cBefjeHNs, HEOOXOAUMbIE
A perucTpanyy rpakpannaa PO B equHoll cucteMe naeHTNOUKALUY Y ay TeHTUN-
KaIlVM, U VIHbIe CBEIeHNs, eC/IM TaKe CBefleHNs IPelyCMOTPeHbI (elepaybHBIMI 3aK0-
HaMl, — B €IMHOM CUCTeMe UIeHTUQUKAIN U ayTeHTUPUKALY; 2) 61I0MeTpryecKue
HepCOHaIbHbIE JaHHBbIe TpaKiaHrHa PO — B eguHOIT MHPOPMALIMOHHOI CICTEMe TIep-
COHaJIPHBIX JAaHHBIX, OOecrednBaoLieil 00paboTKy, BKI04Yas cOOp U XpaHeHMe OuoMe-
TPUYECKUX IePCOHAIbHBIX JAHHBIX, UX IPOBEPKY I Iepefiady MHGOPMALUY O CTelleHN
UX COOTBETCTBUA IMPEJOCTABICHHBIM OMIOMETPUYECKIM IIePCOHATbHBIM JJAHHBIM T'PaK-
JaHuHa PO.

IToMumo 9TOrO, CyOBEKTHI JAHHBIX ITOTYYaT IIPaBoO TPeOOBATh OT (PMHAHCOBLIX Y4-
PeXXaeHnit nepefadn UxX IepCoHaTbHBIX KPeAUTHBIX JaHHBIX PAa3/IMIHbIM KOMIIAHUAM I10
YIIpaB/IeHNIO KPEeAUTHBIMY JAHHBIMY U IPYTUM (PUHAHCOBBIM YUpexXaeHAM. [I14 mepe-
flayyl IepCOHAIbHBIX KPEAUTHBIX JAHHBIX TPETBYM JIMIIAM, KaK IIPABUJIO, TpeOyeTcs mo-
JIy4eHVe COITachsA CyObeKTa, OHAKO B COOTBETCTBUM C IIPEIOKEeHHBIMI MOIPaBKaMU
3 3TOTO IpaBuIa OYAyT YCTAaHOBJIEHBI HEKOTOPBIE MCK/IIoYeH M. Tak, cornacue cyobekra
Ha Iepefiady KpeAMTHBIX JaHHBIX TPETbUM INI[AM He IIOHAoOUTCs, ecu OyaeT MMeTb-
Cs1 B3aMIMOCBSI3b MEX/]y IIepBOHAYA/IbHOI I1e/IbI0 cOOpa JaHHBIX U Le/IbI0 UX Mepefadi,
a TaKKe B 3aBUCMMOCTY OT KOHTEKCTa IepBOHAYa/IbHOTO cOOpa ITaHHBIX, COOOpaXKeHMit
6€301acCHOCTY U HEKOTOPBIX IpyTrux ¢pakTopos. Koperickue I0puCThI IPU3HAOT, YTO YKa-
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3aHHbIe KPUTEPUIM HOCAT OOILINIT XapaKTep, TOAYePKMBas, YTO OHY C MaJIO I07Iell Bepo-
ATHOCTU OYAYT IPOSICHEHBI 10 BCTYIUIeHMs B cuiIy 3akoHa (Tomar et al. 2017).

IIceBmoHMMMU3MPOBaHHOI MH(GOPMAILMEll B TOHUMAHNY 3aKOHO/IATE ISl He AB/IACTCSA
Nu4Has MHpOpMauus, KOTopasi, AaXke eCIu He MOXKeT OBbITh UAeHTU(UIMPOBaHA caMa
o cebe, CocobHa «IErKo OOBeAUHATBCA» € APYroil MHpopMalueil TakuM o6pasom,
4TOOBI €e MO>KHO OBUIO MAeHTU(UIMPOBATh KOHKPEeTHOMY /uiy. I1py npuHsaTHy pele-
HUS O TOM, CIIOCOOHA /U MHGOPMALVSL «JIeTKO 00BEANHATHCS», YUUTHIBAIOTCS (PaKTOpBI
«pasyMHOTO PaCCMOTPEHN», TaKlMe KaK CIIOCOOHOCTb IIOTyYeHNs IPYToii MHPOPMALIVIIL,
C KOTOPOIT 00BEMHNTCA TTepBOHAYAIbHASA, @ TAKXKe BPeMEHHBIE 1 MHbIe PeCypChl, Tpe-
OyeMble JIs1 9TOTO.

Hapzop 3a 3ammToli nepcoHaIbHBIX JAHHBIX OCYLIECTBIAIT MMUHNCTEPCTBO BHY-
TpeHHUX fen u 6esomacHoctu Kopen (Ministry of Interior & Safety) u Komuccus no
cBasu (Korea Communications Commission, KCC). B cooTBeTcTBUM ¢ 3aKOHOM O 3a-
I[YTe IePCOHA/IbHBIX IAHHBIX, BBIPAOOTKA IIOJIMTUKY U IPYTHE PETYIATOPHbIE QYHKIINN
B paccMaTpuBaeMoit ob6macTy nepefanbl Komiccuy mo 3ammTe IMYHONM MHpOpManym
(Personal Information Protection Commission, PIPC), BHOBb cO3[jaBaeMOMY OpraHy
U3 [IEBATY WIEHOB, IOLOTYETHOMY IIpeMbep-MUHUCTPY, WieHaMI KOTOPOTO SABIAITCA
IIpaBUTEIbCTBEHHbIE YMHOBHMKI U 9KCIIEPTHI II0 BOIIPOCaM IIOJIMTUKM U IpaBa. B mon-
HoMmouns Kommccun BXOAAT MOHUTOPVHT ¥ KOHTPOJIb 33 COOMIOfieHreM KOHPNIeHIIN-
QIBHOCTY JAHHBIX, a TAKXXe V3/laHVe IIPMHINIIOB U peKOMEeHIALUII B pacCMaTpUBaeMoit
cdepe (Ryoo et al. 2020). CospaHre Takoro He3aBUCHMMOTO HA/I30PHOTO OpraHa TaKXe
copepxxutcs B Tpebosanmsax Permamenta EC o 3ammure mepcoHanbHBIX JaHHBIX, HA KO-
TOPBIII PETy/IAPHO CChUIAIOTCS KOPENCKIe I0PYCTHL U, OYEBUTHO, OIMPACTC KOPEICKMit
3aKOHOJaTelIb.

B 2019 r. BcTynmia B cury HOBas pefakiusA 3aKOHa O COLIeICTBUM MCIIO/Ib30BAHMIO
MHPOPMALMOHHO-KOMMYHUKAIMOHHBIX CETeil U 3alljuTe JaHHBIXS, KOTOpas BBeIA IS
OIIepaTOpPOB KPYIIHBIX OHJIAIH-CEPBJICOB HOBbIe TPEOOBAHNA B OTHOIIECHMY 3alUTBI
JaHHBIX. DTU IOIPABKU PAaCIPOCTPAHAIOTCA Ha KOMIIAHNMU, KOTOPbIE IOTYy4YaioT TOXOf
ot nundpopmanmonnsix Texnonoruit (VT) 6onee 8 mnu fomwtapos CIIIA sa npenpigyiumit
rOJ| WIK MMEIOT eXKeJHEBHO He MeHee 1 M/IH KOPeliCKMX IoJIb30BaTenel (IoceTnreneii),
3aperuCcTPUPOBAHHBIX B CEpBIUCE, MO0 YbM MePCOHA/IbHBIE JAHHbIE COXPAHEHbI IHBIM
o6pasom. Tak HaspiBaeMble TpoBaiifiepsl VI T-ycmyr, B TOM 4ncie CoLanbHble CeTH, Pas-
JIYHOTO POJia arperaTopbl, OH/IAH-CEPBIUCHI U MPUJIOKEHN, IOAXOAI e TOf] YKa3aH-
Hble BbIIIle KPUTEPUM, JO/DKHBI HA3HAYUTh MECTHOTO IPeACTaBUTeNs 10 KOHPUEeHIIN-
aJIBHOCTY JAHHBIX (IIpY HEMMEHMM JIeTIOBOTO NPUCYTCTBUA B Kopee), BBIIIONHAIOIIETO
VICKJTIOUUTENIBHO 3TY POJIb, ¥ CTPAXOBATh CBOI0 OTBETCTBEHHOCTH (W/IM MMeTb QMHAHCO-
BBIl pe3epB) Ha CTy4ail HeOIaronpUATHBIX MHINIEHTOB C IePCOHATbHBIMYU JaHHBIMU
H0/Ib30BaTeNIell. 3a HapyIleHNe YKasaHHBIX TPeOOBaHMII YCTAHOB/IEH afMUHUCTPATHB-
Hbli mTpad B pasmepe no 18 Toic. fowtapos CIIA (Yang Minwoon et al. 2020).

ITo muenuto H. V. Kacriepckoit, 4acTo TOBOPAT O TOM, YTO OOJIbIIINE TTOTIb30BaTe Ib-
ckme gaHHble (fanee — BIIJT) mo/mkHBI perymupoBarbcsa 3akoHoM Ne 152, cormacHo Ko-
TOPOMY BJIaJie/IbLieM IIepCOHA/IbHBIX NAHHBIX SBJIACTCA JINIIO, STY HaHHbIE IIPeJOCTaBIUB-
mee. OpHako B cry4ae BIIJ] 9To HEBO3MOXHO, TaK KaK «II0/Ib30BaTe/Ib He IIPeflOCTaBIIA-

8 Act on Promotion of Information and Communications Network Utilisation and Data Protection. [lata
obpamienns 20 ¢espans, 2021. https://en.wikisource.org/wiki/Act_on_Promotion_of_Information_and_
Communication_Network_Utilization_and_Information_Protection.
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eT 3TK JJaHHbIe 110 COOCTBEHHOMY >KelaHuIo (HaIpuMep, OH IPOLIeN 10 YIuLe, [OTas
B 30HY [IeJICTBMs BYjeOKaMepbl — JINIIO ero 3apMKCUPOBAHO, HO OH )Ke He JJaBajl paspe-
IIeHye Ha GUKCALMIO CBOEro yuiia). Takum o6pasoM, Kak TOIBKO IIOb30BaTeNb YTO-TO
Clienan B MHTepHeTe, NelICTBYE U eT0 OC/IeCTBIA II0/Ib30BATE/II0 Y>Ke He IPUHAJ|IeKAT,
IIOCKOJIBKY OH He MOXKeT KOHTPO/IMPOBATH VX Jja/IbHelillIee pacIpOCTpaHeHue, He BIMsIeT
Ha VIX Jla/IbHelilee CyLeCTBOBaHNe, He MOXKeT OTO3BATh MM 3aIIPETUTD X MCIIO0/Ib30Ba-
HIIe HeXXe/aTelbHBIM eMy criocobom» (Kacmepckas 2016).

ToBops o poccuiickoit mpakTuke, A. V. CaBenbeB npefiaraeT Npy HapyIleHUM IIpas
CyObeKTa IepCOHaIbHBIX JaHHBIX BMECTO BO3MeLeHNUs YOBITKOB /MM KOMIIEHCALINA
MOpa/IbHOTO Bpefia TpeOoBaTh OT HAPYIINTE/S BBIIATH KOMIIEHCAIIUN B IIO/Ib3y YKa-
3aHHOTrO CcyObeKkTa. KomImeHcanysi HOANEXNUT B3bICKAHUIO NPM LOKA3aHHOCTU (axTa
HapyILIeHNs, COBEPIIEHHOTo onepatopoM. IIpu 9TOM CyOBEKT IepCOHATbHBIX AaHHBIX,
00paTUBIINMIICA 3a 3aLIMTOIL IIpaBa, OCBOOOKAAETCS OT LOKA3bIBaHMs pasMepa MpUUM-
HEHHbIX eMy YObITKOB 1/V/IU pa3Mepa MOPa/TbHOTO Bpefa. PasMep KOMIeH AN Bapb-
pyercst ot 10 ThIC. O 5 MJIH pyO. U OHpefesieTcs 0 YCMOTPEHUIO CyAa MCXOMs U3 Xa-
paKTepa HapyLIeHNs ¥ MHBIX 0OCTOSATENIbCTB JIeIa, C YYeTOM TpeOOBaHUII Pa3yMHOCTI
u cupaseguBoctyu (CaBenbes 2018, 142).

A.TI. Ceprees u T. A. TepelleHKO OTMEYaIOT, YTO B JOKTPUHE U TeM 6ojiee B IPaBoO-
IPUMEHUTENBHOI IIPAKTHKE II0KA HeT TOTOBBIX ¥ IPOAYMaHHBIX IIOXOJOB K PELIEHNIO
CYILLeCTBYIOIIMX Ipo6/IeM, a KOHKPETHbIE BOIIPOCHI HAXOAATCSA B CTa[UM OCMbIC/ICHNUS
(Ceprees, Tepewenko 2018, 120).

CormacHo 1. 10 cT. 14.1 3akoHa Ne 149, KOHTPOJIb U HaJ30pP 3a BBHIIIOJTHEHUEM Op-
raHM3ALMOHHBIX U TeXHUYECKUX Mep IO 0becredeHNI0 6e30MacHOCTY IePCOHANTbHBIX
[IaHHBIX, YCTAaHOB/ICHHBIX B COOTBETCTBUY €O CT. 19 3akoHa Ne 152, npu o6paboTKe 1ep-
COHAJIPHBIX JJAHHBIX B €IVHOM 6MOMETPUYIECKON CUCTeMe, 3a VCKIIIOYeHNeM KOHTPOIS
U HaJ30pa 3a BBIIOJHEHMeM OaHKaMM OPraHM3aLMOHHbIX ¥ TEXHUYECKMX Mep II0 00e-
CrevyeHN0 6e30IacHOCTI IePCOHANTBHBIX JaHHBIX IIPK MCIIONb30BAaHUM €UHON OuoMe-
TPUYECKOII CUCTEMBI, OCYILIECTB/IAI0TCS (efiepaTbHbIM OPTaHOM UCIIOTTHUTEIbHOI B/Ia-
CTM, YIIOTHOMOYEHHBIM B 00/1acTi obecnedeHus 6e30macHoCTy, U defeparbHbIM Opra-
HOM MCIIOJTHUTE/IbHOI BJIACTH, YIOJTHOMOYEHHBIM B 00/IaCTY MIPOTUBO/EIICTBIUSA TEXHM-
YeCKUM pasBefKaM U TeXHNYIECKON 3alThl MHPOPMaLMy, B Ipefenax UX MOTHOMOYMIA,
YCTaHOBJIEHHBIX 3aKOHOATeNbCTBOM P® 0 mepcoHa/nIbHbIX JaHHBIX. KOHTpOIb 11 Hafi30p
3a BBIIOMHEHMEM OaHKaMJM OPraHM3al[MOHHBIX M TEXHUYECKUX Mep IO 0OecredeHNIo
6€30MacHOCTY IIePCOHAIBHBIX JAHHBIX IIPY MCIIONb30BAHUY €VHOI 6MOMeTpUYecKoit
CHUCTEeMBI OCyIecTBAI0TCS LleHTpanpabiM 6aHKOM PO.

Msri cornachbl ¢ MmHeHueM A. 0. PomanoBoit (Pomanosa 2019, 22): ocHOBHast mpo-
61eMa IIpYMEHEHVsI TEXHONOIMM OONbLINMX HaHHBIX COCTOUT B TOM, YTO ee (PyHKLIMO-
HaJIbHble BO3MOXXHOCTM HAaXOfATCS B CEPbE3HOM IIPOTMBOPEUYMM C MEXKIYHApOZHBIMU
OCHOBaMJ OXPaHBbI ¥ 3alUTHI IIEPCOHATIBHBIX JAHHBIX, MHPOPMMPOBAHHBIM COI/IACUEM
¥ IPYHIIMIIOM OTpaHI4YeHNsI 06pabOTKY IIepPCOHAIbHBIX TaHHBIX 3apaHee ONpeie/IeHHOII
1 KOHKpeTHOI1 enbio (data minimization principle)®.

 Cwm., Hamp.: “Regulation 679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement of
such data, and repealing Directive 95/46/EC (General Data Protection Regulation)”. European Union. 2016.
TlaTa o6pamenns 15 despains, 2020. https://eur-lex.europa.eu/eli/reg/2016/679/0j.
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3. BeiBopbI

C y4eToM HOPM 3apy0eXXHBIX 3aKOHOB, B YaCTHOCTH 3aKOHOJiaTenbcTBa Pecrry6mn-
ku Kopen, njenecoo6pasno npuHATh B Poccyn crieryiaabHbIN 3aKOH 0 OO/BIINX JAHHBIX
¥ per/IaMeHTUPOBATh CIefyIolye IpaBa B 06/1acTy OO/MBIINX JAHHBIX: IIPaBO MOIb30Ba-
Teslell Ha IOCTYI K CBOMM JAaHHBIM U IPOBEPKY KOMIIaHMIA, IPaBO Ha yjaseHNe JaHHbIX,
IIpaBO Ha M3MeHEHMe JaHHBIX, IPaBo Ha IepeHoc JaHHbIX (Kapnam 2020).
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Modern innovations driven by big data processing technologies are increasingly in conflict
with international principles for protecting personal information and call into question the
effectiveness and adequacy of existing legal mechanisms for protecting confidentiality of per-
sonal information. The relevance of the problem under study is due to the insufficient devel-
opment of theoretical and methodological aspects of legal regulation of big data in the Russian
Federation and the need to implement positive foreign experiences for building a mechanism
for legal regulation of this institution. The purpose of the essay is to study the positive experi-
ence of legal regulation of the use of big data in the Republic of Korea for its implementation in
Russian legislation. The leading method for studying this problem is a comparative legal one,
which allows the authors to formulate proposals for improving domestic legislation. The study
led to the following conclusion. The main area for improvement the legal regulation of the
processes of using big data are: the right of users to access their data and check the activities of
companies with them, the right to stop using and further delete data, the right to change data,
the right to data portability. The study revealed that the Korean experience shows the need to
expand the processing and use of personal data, which in turn contributes to the wider use of
big data. The study will allow, based on foreign experience, to create an effective Russian sys-
tem of legal regulation of big data. The novelty and originality of the study lies in the fact that
it was the first to study the experience of the legislator of the Republic of Korea in this area.

Keywords: foreign experience, legal regulation, big data, implementation, personal data, auto-
mated processing.
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The article deals with the problems of the legal nature and legislative consolidation of norms of
evidentiary law in France and Russia. The author claims that it is more optimal to consolidate
norms of proof and evidence in evidentiary law of Russia. At the same time, Russian theory
of evidence needs radical reform. The legal approach to the concept of proof in legislation of
Russia and France is differentiated. In French evidentiary law, the ranking of evidence is legally
fixed, which cannot be recognized as dignity. However, legal norms regarding some means of
proof are sufficiently developed. The means of proof, which are outdated as legislation and
judicial practice, are still fixed. At the same time, the legal regulation of electronic evidence has
been sufficiently developed, which can be recognized as an advantage of French evidentiary
law. Russian evidentiary law does not provide for legal regulation of electronic evidence as
an independent means of proof. The following areas of improvement of Russian evidentiary
law are highlighted: improvement of the theory of proof, optimization and unification of the
legal regulation of the rules of evidence, reception of effective means of regulation from the
evidentiary law of foreign countries, and detailed legal regulation of individual means of proof.
Keywords: French civil proceedings, the Russian civil proceedings, Russian procedural leg-
islation, French procedural legislation, the concept of reforming civil procedural legislation,
evidentiary law, proof and evidence.

1. Introduction

The problems of evidentiary law are fundamental in the civil procedural doctrine,
since it is impossible to resolve any specific case in court without applying the rules of
evidence. With the increasing level of competition in the civil procedure process, the focus
on the procedural activity of the persons involved in the case, the narrowing of the court’s
powers to collect evidence on its own initiative, the implementation of the concept of
reforming civil procedural legislation, the relevance of the study of evidence law increases.

The relevance of the study of evidentiary law is due to integration processes, both
within a particular legal system and between legal systems. Integration of legal regulation
of evidence in various branches of law opens up prospects for lawmaking, law enforcement,
and research. In addition, it should be noted the lack of rules of evidence in the current
procedural legislation and the lack of consensus in the definition of categorical apparatus
of the law of evidence in civil process, the need for unification of the rules of evidence and
their application. The purpose of this study was to identify, based on the analysis of the
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existing Russian and foreign doctrine points of view, the advantages and disadvantages of
the legal nature, the legislative regulation of the rules of proof and evidence in French and
Russian legislation, as well as proposals for the reception of progressive norms of French
evidentiary law in the current Russian procedural legislation, taking into account the
features of the Russian legal system. The research methodology is classical for this type of
work. The main private scientific method is the comparative legal method, combined with
General theoretical research methods of analysis and synthesis. These research methods
allow us to achieve the goal of the study-to identify the advantages and disadvantages of
legal regulation of the Institute of proof and evidence in civil proceedings in the Russian
Federation and France, to compare the content of the main provisions of the theory of
evidence in Russia and France.

Currently, the procedural doctrine notes the need for fundamental reform of the
theory of evidence and in connection with the stated evidentiary law, taking into account
the provisions of the legal doctrine and legislation of foreign countries, both members
of the continental legal family, and countries of the Anglo-Saxon system of law. So, at
present, the Russian legislation establishes the principle of disclosure of evidence, which
is copied from the system of Anglo-Saxon law. Also, the current legislation establishes
the rule of procedural estoppel as a principle of loss of the right to object in case of unfair
and contradictory behavior. In connection with the above, it seems relevant to study the
comparison of the main institutions of evidence law in France and Russia in order to
identify the advantages and disadvantages of legal regulation in order to develop proposals
for improving the current Russian procedural legislation.

2. Basic research

2.1. The legal nature of evidentiary law

French legal doctrine traditionally considers the theory of evidence as common to
whole private law (Planiol 1956, 308; Lepointe 1963, 142; Medvedev 2004, 18). The norms
of French law of evidence are written mainly in the Civil Code of France (hereinafter — the
CQC) (Zahvataev 2012), The Code of Civil Procedure of France! (hereinafter — the CCP).
The CC of France contains rules of evidence concerning proving of liability and payment.
In the specified substantive source Art. 1315-1369 of chapter VI of section III are devoted
to the evidence. The chapter itself is called “On Evidence of Liability and Payment”. It
consistently provides for standards for individual means of proving: written evidence,
testimony, presumptions, confession and oaths. The rules in this chapter combined to
form a so-called general theory of evidence. Among the disadvantages of the regulation
of evidence in the CC of France are often noted its insufficiency, incompleteness, there is
no mention of such traditional means of proving as examination and on-site inspection.
The substantive sources of law of evidence of France also include the Commercial Code,
which establishes special rules of proving for the conduct of entrepreneurial activities,
when courts review commercial disputes (Medvedev 2004, 23). The CCP of France
establishes standards regulating the forms of administration of evidence, providing for

I Code de procédurecivile, Version consolidée au 1 juillet 2017. Accessed February 25, 2020. www.
legifrance.gouv.fr/codes/id/LEGITEXT000006070716.
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essential technical rules of proof and evidence; in particular, it determines the procedure
for the presentation and reclamation of various types of evidence, the procedure for
their examination and challenge (Medvedev 2004, 24). Thus, I. G.Medvedev notes the
inconsistency in the scope and content between French concept “administration of
evidence” and Russian “proving” In France, it is mainly concerned with the management
of evidence in accordance with special procedures allowing the court to ensure the right
to defense. It includes monitoring the “investigation” of the circumstances of the case
by the parties and their representatives, the ability to independently elect and apply one
or another measure of investigation; the permission of petitions and statements of the
parties about reclamation of proofs, interrogation of witnesses, etc. (Medvedev 2004, 305).
Unfortunately, the provisions of the CC of France and the CCP of France concerning the
issues of proving do not fully correspond to each other. Obviously, in addition to these,
there are special provisions that establish distinct verification rules for certain contracts
and circumstances, which differ from the provisions of the general articles mentioned
above. The considered block of norms does not provide for anything not directly related to
the subject of research (Art. 1338-1340 CC) (Givel 2013, 78-88). French law of evidence
can be distinguished as divided into substantive law of evidence and procedural law of
evidence (Medvedev 2004, 25). Only laws represent the substantive legislation of France
in the field of evidence, but a significant number of procedural norms are introduced by
bylaws (Medvedev 2004, 27). Evidentiary law in the Russian Federation is an intersectoral
complex institution that combines norms of procedural and material branches of law that
regulate the evidentiary activities of interested persons in the process of administration
of justice in civil cases. However, the main set of rules governing the process of proof
is concentrated in the three procedural codes: the Arbitration procedure code of the
Russian Federation?, the Civil procedural code of the Russian Federation (further —
CPC the Russian Federation), and the Code of administrative procedure of the Russian
Federation. At the same time of the evidentiary presumption, special rules on distribution
of responsibilities for proving and rules about required evidence are embodied in the
substantive law. Since civil procedural law is a public branch of Russian law, most of the
provisions of Russian evidentiary law are enshrined in procedural law, which is not true of
French evidentiary law, the rules of which are in most cases enshrined in substantive laws.
In addition, material provisions of evidentiary law often contradict procedural provisions
of evidentiary law. In this regard, from the perspective of legislative technology, the Russian
version of legal regulation of proof and evidence in civil proceedings is more preferable.
Also, the lack of legal regulation of evidentiary law in France is related to the consolidation
of rules in bylaws. Standards of evidence in France are dispositive; parties can improve
the procedural regime by concluding an agreement on evidence, as evidenced by the
judicial practice of the highest judicial body of France (Medvedev 2004, 38-39; Givel
2013). In Russian procedural law, interested parties may enter into agreements on actual
circumstances in cases established by law, and recognize certain circumstances relevant
for consideration and resolution of the case. The bulk of the legal provisions of evidentiary
law is mandatory. The legal regulations for collecting, presenting, disclosing, investigating,
fixing, and evaluating evidence cannot be violated, otherwise evidence that does not
comply with the law cannot be used as the basis for a court decision. A mixed model for

2 Hereinafter all Russian laws and court decisions are given in connection with the inquiry system
“ConsultantPlus”. Accessed November 17, 2021. http://www.consultant.ru.
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constructing an evidential system was developed and adopted in practice in France. It
involves two modes of proving: one based on the principles of the functioning of a formal
system of evidence and proving, and the other, based on a free evaluation by the court of
evidence, when none of them has a predetermined strength, i. e. moral system of evidence
(Medvedev 2004, 44). In Russian civil proceedings, rules for evaluating evidence based
on internal conviction are established, based on a comprehensive, complete, objective,
and direct examination of evidence in the case. No evidence has a pre-determined force
for the court. The court assesses the relevance, admissibility, and reliability of each piece
of evidence separately, as well as sufficiency and mutual relationship of evidence in its
totality. French legislation does not establish additional and formal conditions for the
cognition of material facts, as in the case of legal acts of expression of will (Medvedev 2004,
45-46). The developers of the French Civil Code classified the means of proving in two
categories: 1) the so-called perfect means of proving — they are admissible for confirming
any legal facts, regardless of their nature, volitional (action) or non-arbitrary (event), and
link the judge’s beliefs. These include written evidence, confession, and a “decisive” oath;
2) imperfect means of proving that are unacceptable for the confirmation of legal acts of
will expression and in no area are binding on a judge free in their assessment. As such
means of proving, it is customary to consider witness testimony, material evidence, and
refutable presumptions (Medvedev 2004, 46).

2.2. Institution of proving and evidence in the Civil process of France

Section seven of CCP of France, on “Judicial Administration of Evidence”, describes
rules of proving and specific types of evidence: statements of the parties and third parties
(Art. 184-199 of CCP); written statements of the parties and witnesses (Art. 200-203
of CCP); testimony (Art. 204-231 of CCP); inquiries made by an expert in three forms
(inspection, consultation, and examination) (Art. 204-231 of CCP); written evidence
(Art. 285-316 of CCP); and oaths (Art. 317-322 of CCP) (Mirzoian 2008). Thus, legal
regulation of evidence is defined in both the substantive law and the procedural law of
France. Russian evidentiary law in civil proceedings contains an exhaustive list of means
of proof, which includes explanations of the parties and third parties, witness statements,
written evidence, physical evidence, audio and video recordings, and expert opinions.
Russian legislation does not establish any ranking of evidence based on its perfect or
imperfect form. No evidence for the Russian court has a pre-established force, evidence
must comply with the law, and any evidence that meets the criteria established by law is
accepted. The French civil law establishes the means of proving, which may seem obsolete:
1) “notches”; 2) a decisive oath; 3) acts of confession (Givel’ 2013). The notches on the
samples constitute evidence in the relations between the parties, usually confirming that
delivery was completed and accepted properly. It is about two wooden bars (one for the
supplier, the other for his client), which were once used as evidence: at each delivery,
the same notches on two bars were made. Proof in the form of an oath is mentioned in
Art. 1357-1369 of the CC. It is not about oaths-promises, but oaths-confirmations. Oaths-
confirmations (serments-affirmations) should not in principle be accepted by the court,
since they constitute evidence of fact by a party relying on this fact as beneficial to it (as
opposed to confession). However, the religious overtones, the negative consequences of a
false oath, and, in particular, the necessary solemnity in giving an oath, are supposed to
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level out this disadvantage. A generally accepted requirement is the use of the expression
“I swear”, pronounced loudly or submitted in writing in the case of a pathological defect
of an individual. The oath must contain a statement of the facts. A false oath (devoid of
truthfulness and sincerity) no longer entails God’s punishment, but it is punishable by
criminal responsibility, i. e. the force of the oath is supported by separate sanctions in
case of lies. In French law, there are two types of oaths-confirmation. A suppletory oath
(serment supplétoire), according to Art. 1357-2 of CC, is “The one which is tendered by
the judge of his own motion to one or another of the parties” Such an oath serves as a
supplement when evidence is insufficient. In addition, French law provides for decisive
oath (serment décisoire), which has far more specific legal consequences. According to
Art. 1357-1 of CC, it is the oath “which a party tenders to the other in order to make the
judgment of the case depend upon it”. One party asks the other to confirm by oath that
its demands are justified. The judge, after verification, decides on the request for the oath.
If the party from whom the oath is required refuses to oath, it loses the case. If the party
from whom the oath is required agrees to swear that her demands are justified, it wins
the case. Another option is also possible: the use of a so-called reference. This procedure
involves the party, from whom the oath was originally required, without expressing one’s
opinion, to submit a response request to the opposite side. If the second party swears, then
it will win the case, otherwise it will lose. There are no other alternatives — the case must
resolute. If the party from which the oath was originally required (or the one to whom this
request was redirected in return) refuses to swear, it is defeated (it is often said that such a
refusal is equivalent to a confession). Thus, the decisive oath is an unusual tool: it is a mean
of proving and a decision-making tool in the case, an agreement between the parties, and
a mean of decision by the court at the same time (Givel’ 2013). Art. 1337 and 695 of CC
provide for acts of recognition and have not changed since the approval of the CC. From
a legal point of view, a recognition act is primarily a recognition of the authenticity of the
content of the preceding document; it is “a written document, also called a new act, by
which a person recognizes the existence of rights already confirmed by a previous act called
a primary document”. There are no mandatory requirements for the form of a recognition
act. Interest in the use of recognition act is due to its ability to interrupt the period of statute
of limitations. In addition, this tool can be used at the risk of disappearance of the primary
act or simply to ensure safety (Givel'2013). As a general rule in the French evidentiary
model, in order to prove a legal act, it is necessary to submit a written document in the
form prescribed by law that expresses it. However, civil law provides for six exceptions for
this principle, and the priority of written evidence can be bypassed in the following cases:
1) in small cases, where the price does not exceed 800 euros; 2) when there is a so-called
“preliminary written evidence”; 3) when there is a “true and strong” copy, replacing the
original document; 4) when it is impossible to present a document (immunities); 5) to
confirm the conditions of commercial transactions; and 6) when the parties in their
agreement allow for the confirmation of a legal act not only a written document, but
also any other (or certain) means of proof (Medvedev 2004, 104-105). French legislation
successfully embodied the achievements of progress, the recognition as evidence of digital
documents (ecrit numérique), but it is worth criticizing for the establishment of a new,
incomprehensible and problematic mode of copies (copies) (Givel’ 2013).

Current evidentiary law in civil proceedings in Russia does not include electronic evi-
dence or electronic documents in the list of means of proof, which is a lack of legal regula-
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tion in Russian evidentiary law. An unmaterialized form of documents is not defined in
the CC. The very concept of a written form was revised, taking into account new digital
means. Now, Art. 1316 establishes that a written proof as “consisting of a collection of let-
ters, signs, numbers and any other symbols and that have an attainable value, regardless
of the means and methods of transmitting them”. It also includes cases with a notarized
document (part 2 of Art. 1317 of the CC), when the digital form will be accepted even if
the written form is required ad validitatem (Law 2004-575 of June 21, 2004, Art. 1108-1
CC). Article 1316-3 establishes that a document in digital form has the same evidentiary
value as a paper document. A similar provision is reflected in Art. 1316-1 (Givel’ 2013). A
similar rule on the equivalence of electronic and written documents is enshrined in Rus-
sian legislation in addition, notarial acts, judicial acts, other procedural acts, and separate
Executive acts can be drawn up in electronic form. Under Russian law, a notary can certify
the equivalence of a written document and an electronic document. Repetition is used by
the French legislator due to the revolutionary nature of the introduced provision and fears
that the norm will not be understood or will be violated in practice (nonuse is the worst
thing that can happen with the law). Of course, the legislation has determined the condi-
tions for applying the digital form of the document: it is necessary that the person from
whom the document emanates can be properly identified and that the form ensures the
safety and completeness of the act (Art. 1316-1 CC). The notarially certified act, compiled
using digital means, presupposes its preservation in the central digital base (MICEN) and
certification of the electronic signature of the notary with the help of a private key (REAL).
Paragraph 2 of Art. 1316-4 of the Civil Code establishes that an electronic signature “con-
sists in the use of a reliable means of identification that guarantees a direct link to the act
on which it is situated”. Russian legislation establishes the concept, types of electronic
signatures, and conditions for their use. Paragraph 2 of Art. 1316-4 CC presumes (simple
presumption) that this act is reliable as the signature is placed, the identity of the signa-
tory can be established, and the document’s fidelity is supported by its compliance with
the established conditions (Art. 2 of Decree No. 20012.72 of 30 March 2001). The Decree
of 2001 establishes an extremely complex verification system, which guarantees interests
of the parties. In this case, reaching agreement on the termination of the contract is not
enough, because it is necessary to refute the presumption under Art. 1316-4. If the elec-
tronic signature is not “safe” within the meaning of the above provisions of the CC, then
this presumption of reliability is not applicable, general evidentiary law applies.

The authenticity of a document in the Russian Federation can be verified by verifying
the certificate of the electronic signature key by sending a request to the certification center.
In the Russian Federation, only the presumption of reliability of information in state
information systems is established. A digital document that meets requirements is “perfect”
proof, like a document on paper. A digital document of the wrong shape, or incorrectly
compiled documents that do not possess the power of a digital document, can only be
considered a basis for proving a digital document (e-mail) or circumstantial evidence
(documents obtained by using modern means of remote electronic communication or
information: fax, telegraph, facsimile, Internet, network bank cards, various computers,
and other evidence, in particular electronic, of committed transactions) (Givel’ 2013). In
Russian evidentiary law, a digital (electronic) document is a form of written document, as
noted above. Provisions relating to legal regulation of an electronic document are contained
in various laws of the Russian Federation (in the Federal laws “On information, information
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technologies and information protection”, “On electronic signature”, “Fundamentals of
legislation on notaries”, etc.). However, as stated earlier, legal regulation of introduction
of the process, research, recording, and evaluation of electronic evidence is not fixed in
the procedural code, which is a disadvantage of Russian evidentiary law. It seems correct
to conclude that electronic evidence has a different legal nature than written and physical
evidence. The adversarial principle guarantees a fair trial and is provided for by Art. 14 and
17 of the French CCP and paragraph 1 of Art. 6 of the European Convention on Human
Rights. The Constitutional Council qualifies this principle, as the right to protection
and as the fundamental right of the constitutional order. The adversarial principle has a
dual function: protection of the parties and assistance to the judge in understanding the
points of view of the parties (Malan, Sitkareva 2018, 480). In France’s evidentiary law,
the principle of attaining truth exists in a limited sense. It was in opposition to other
goals of justice, based on the study of the social role of the judiciary, that new approaches
were developed: 1) reasonable certainty; 2) legitimization of the decision, giving the latter
a form in which it will have power, authority, social effect, etc., when the cognition of
facts is subordinated to obtaining a legitimate decision (Medvedev 2004, 88). Russian
evidentiary law is currently aware of the principle of legal truth, the content of which
is reduced to making a decision by the court on the basis of evidence presented by the
parties. In this case, the facts can be established using a certain degree of probability with
the help of evidentiary presumptions and procedural fictions. During legal qualification
of the legal relationship, the French court is bound by the legal qualification of the legal
relations given by the parties, and only in the case of disagreements between them does
it independently carry out the choice of the applicable norm (Medvedev 2004, 94). In
Russian evidentiary law, the court determines the circumstances of the subject of proof,
taking into account the applicable rules of substantive law, and taking into account the
requirements and objections of the parties.

Thus, we see a different approach in determining the legally significant circumstances
of the case. In French evidentiary law, when considering a case on its merits, judges are
absolutely independent in assessing the evidence presented. Judicial discretion shows
in the analysis of written evidence, in assessing the time of creation and authenticity of
a copy, in accepting or refusing to take commercial evidence, in making a decision on
the impossibility of presenting written evidence, in assessing the value of circumstantial
evidence, in taking into account an expert opinion, in request to give an affirmative oath,
and so on (Malan, Sitkareva 2018, 477-480). The Court of Cassation in most cases is
limited to minimal supervision (Givel’ 2013). As mentioned, certain criteria established
by law apply to evaluation in Russian evidentiary law, which must be followed by the
court. When choosing between two pieces of evidence that should form the basis of a
decision, the court must convincingly justify its choice from the perspective of the law.
The judicial discretion of the court in Russian evidentiary law is limited by law. In both
Russian and French legislation, the General rule for the distribution of evidentiary duties
is the same: each party must prove the grounds for its claims and objections. In the course
of judicial activity, in order for a fact to be proved during the administration of justice, it
must combine two qualities: 1) to be controversial; 2) be attributable. In support of their
claims, the parties need to indicate the facts on which they are based (Medvedev 2004,
96-97). Concerning the burden of proof, we note that, even if the judge is vested with
real powers to establish the circumstances of the case (Art. 10 of the CCP), the procedure
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remains prosecutorial: with the exception of legislative presumptions and presumptions
arising from practice, the plaintiff has the duty to present evidence in support of his claim
(Art. 9 CCP), and on the defendant has to prove own statements (Givel’ 2013). Thus, the
presented evidence must come from the opposite side or even have an external source, as
a general rule they should never come from the person himself basing his demands on
them (no one can independently create a proof for himself). It should also be noted that
the judge has no right to use the information received by him in his personal capacity.
Furthermore, it should comply with the adversarial principle, fundamental for the whole
of the legal system (Givel’ 2013).

2.3. Institution of proving and evidence in the Russian civil process

Laws of evidence in the Russian Federation are a comprehensive institution of Russian
law, which combines procedural and substantive rules of areas of law governing evidentiary
activities of stakeholders in the administration of justice in civil cases. Evidence law is a
set of rules of a procedural and substantive nature, regulating procedural relations arising
between the court (arbitration court) and persons involved in the case, and in the process
of proving the circumstances relevant to the proper consideration and resolution of the
dispute, as well as a set of rules of a procedural nature governing the procedural relations
arising between the court (arbitration court) and individuals contributing to the process of
proof (arbitration court) in civil proceedings and administrative proceedings. The general
part of evidentiary law is formed by the rules of evidentiary law that regulate the goals and
objectives of proof, the concept of evidence, the obligation to prove and present evidence,
the relevance and admissibility of evidence, the assessment of evidence, the provision of
evidence, court orders, and means of proof. The special part of evidentiary law consists of
special rules regulating the evidentiary activity of persons participating in a case and their
representatives in certain categories of cases and in certain types of legal proceedings and
at certain stages of civil and administrative proceedings. Many provisions of the theory of
evidentiary law are debatable: the concept of proof and evidence, subjects of proof, general
and specific rules for the distribution of responsibilities for proof, the subject of proof,
etc. Most of the concepts of the theory of evidence are not fixed in the current procedural
legislation, which creates discussions of the provisions of the evidentiary law of Russia.

The sources of evidentiary law are normative legal acts containing procedural
and substantive rules governing the activities of persons participating in the case
and representatives to justify their legal position before the court in order to obtain a
favorable result in the case under consideration The hierarchy of sources of evidentiary
law by legal force has the following structure: the Constitution of the Russian Federation,
norms of international treaties of the Russian Federation, procedural codes of the Russian
Federation, material and legal sources of evidentiary law (Civil code of the Russian
Federation, Commercial Navigation Code of the Russian Federation, Air Code of the
Russian Federation, Family Code of the Russian Federation, Transport Charter of Railways
of the Russian Federation, Tax Code of the Russian Federation, federal laws), and legal
positions of the Constitutional Court of the Russian Federation. It seems that the rules of
evidence and the evidence contained in the relevant chapters of the Arbitration procedure
code of the Russian Federation, of the Civil procedural code of the Russian Federation
(hereinafter — CPC of the Russian Federation), and of the Code of administrative
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procedure of the Russian Federation need harmonization and uniform application by
courts of general jurisdiction and arbitration courts, similar to the goals and objectives of
these proceedings. The chapters of procedural codes define the concept of evidence, and
the law sets the burden of proof for persons involved in the case and rules of presentation
and taking of evidence, including assisting the arbitral Tribunal in obtaining evidence,
inspection and examination of evidence at the location, rules of relevance and admissibility
of evidence, grounds for exemption from the proof, order of evidence provision, rules of
evaluation of evidence, as well as provisions for a separate means of proof. At the same
time, rules of evidentiary law governing certain rules for the distribution of evidentiary
duties are fixed in the rules of substantive law, for example, evidentiary presumptions.
The procedural codes contain almost identical regulation of other procedural institutions,
so the doctrine suggests the creation of a unified Civil procedure code of the Russian
Federation.

This study covers the analysis of evidence and evidence only in civil proceedings.
Articles 174-188 of the CPC of the Russian Federation establish the procedure for
examining individual means of evidence in a court session. Article 196 of the CPC of the
Russian Federation regulates the procedure for a court to make a decision. Article 12 of the
CPC of the Russian Federation establishes the principle of the administration of justice on
the basis of competition and equality of the parties. Article 35 of the CPC of the Russian
Federation establishes rights and obligations of persons involved in the case, including
in proving. Articles 131-132 of the CPC of the Russian Federation define the actions of
interested persons to form evidence at the stage of initiation of civil proceedings. Articles
149-150 of the CPC of the Russian Federation define the actions of interested persons to
form evidence at the stage of preparing the case for trial, as well as the actions of the court to
assist in the formation of evidence in the case and the cognitive activity of the court at this
stage. Articles 229-232 of the CPC of the Russian Federation establish requirements for
the form and content, as well as the procedure for submitting comments on the minutes of
the court session, which is one part of written evidence in the case. Article 267 of the CPC
of the Russian Federation establishes requirements for the content of the application, as
well as a list of necessary evidence for establishing facts of legal significance. The norms of
Art. 270-272 of the CPC of the Russian Federation establish requirements for the content
of the application, the list of necessary evidence, and the right of the court to request
necessary evidence of its own initiative in cases of adoption. Article 278 of the CPC of
the Russian Federation grants the court the power to request the necessary evidence in
cases of recognition of a citizen as missing or declaring a citizen dead. Article 283 of the
CPC of the Russian Federation regulates the procedure of examination to determine the
mental state of the citizen in cases of limitation of capacity, recognition of a citizen as
incapable, and restriction or deprivation of a minor aged 14 to 18 years of age of the right
to independently dispose of their income. The norms of Art. 292 of CPC of the Russian
Federation establish the right of the court to obtain, on its own initiative, necessary evidence
in cases of recognition of a movable thing as ownerless or recognition of ownership of an
ownerless immovable thing. Article 314 of the CPC of the Russian Federation establishes
a list of necessary evidence and requirements for the content of the application in cases of
restoration of lost judicial proceedings. The norms of Art. 325, 327, 327.1 of the CPC of the
Russian Federation establish the rules of evidentiary activity of interested persons in the
court of appeal. Article 411 of the CPC of the Russian Federation establishes requirements
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for the form and content of a request for enforcing a foreign court’s decision, as well as a
list of necessary evidence. Norms of Art. 419, 420 CPC of the Russian Federation establish
requirements for contents, the list of necessary evidence, and powers of the court in the
recovery of materials to the arbitral proceedings on the application for annulment of the
arbitral Tribunal at the request of interested persons. The norms of Art. 424 and 425 of
the CPC of the Russian Federation establish the requirements for the content, the list of
necessary evidence, as well as the powers of the court to request materials of arbitration
proceedings in the case of an application for issuing a writ of execution for enforcement of
an arbitration court decision at the request of interested persons. In view of the above, the
rules of proof and evidence need to be systematized in the code of procedure.

In the CPC of the Russian Federation, evidence is determined through information
on facts. The CPC of the Russian Federation establishes a strict list of means of proving:
explanations of the parties and third parties, testimony of witnesses, written and material
evidence, audio and video recordings, and expert opinions. At the same time, the CPC of
the Russian Federation does not provide a separate rule for establishing the legal regula-
tion of electronic documents. The norms of the CPC of the Russian Federation establish
that personal means of proof can be investigated by using videoconferencing communica-
tion. The general and particular rules for the distribution of responsibilities of proving are
detailed in Art. 56 CPC of Russian Federation. The principle of disclosure of evidence is
described in the CPC of the Russian Federation. As per CPC of Russian Federation, in-
terested parties initiate the demand for evidence and assistance by the court. Federal Law
No. 409-FZ of December 29, 2015 “On Amending Certain Legislative Acts of the Russian
Federation and Recognizing the Invalidation of clause 3 part 1 Art. 6 of the Federal Law
‘On Self-Regulating Organizations, in connection with the adoption of the Federal Law
‘On Arbitration (Arbitration Proceedings) in the Russian Federation™ from September 1,
2016, brings into being in the CCP of the Russian Federation the norm (Art. 63.1 of the
CPC of the Russian Federation) of establishing a legal procedure for sending an arbitra-
tion court request for assistance in obtaining evidence. The rules for the admissibility of
evidence are detailed in Art. 59-60 CPC Russian Federation. Admissibility of evidence is
determined through the requirements of the law to their form. Under Art. 61, part 2 of
Art. 68 of the CPC of the Russian Federation grounds for exemption from proof are: estab-
lished well-known circumstances, pre-established circumstances, recognized facts, and
circumstances confirmed by a notary in the performance of a notarial act, if the authen-
ticity of a notarized document is not disproved in application of the rules for falsifying
evidence, or if the notarial act was not repealed in the order established by civil procedural
legislation for the consideration of applications for notarial acts or for its refusal. The
order of securing evidence is provided for in Art. 65-66 CPC of Russian Federation. The
legal regulation of certain means of proof is established Art. 68-87, 170-188 of the CPC
of the Russian Federation. The parties and third parties are not criminally liable for know-
ingly giving false explanations. Witness testimony is given only verbally, and a witness in
testimony can use written materials in cases where the testimony is associated with any
digital or other data that is difficult to keep in memory. These materials are presented to
the court, to persons participating in the case, and can be attached to the case because of
a court ruling. By part 3, 4 of Art. 69 of the CPC of the Russian Federation, respectively,
absolute and relative witness immunities are established.
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In the CPC of the Russian Federation there is a separate norm on the procedure for
considering an allegation of forged evidence, an expert examination on the initiative of
the court may be appointed to verify the allegations of forged evidence or the parties are
invited to provide other evidence. In the CPC of the Russian Federation, cases where the
court appoints an expert examination on its own initiative are not detailed, except for
cases stipulated by Art. 283 of the CPC of the Russian Federation. CPC of the Russian
Federation provides for the possibility of appointing an examination of the following types:
comprehensive, commission led, additional, and re-examination. Part 3 of Art. 79 of the
CPC of the Russian Federation establishes a procedural and legal fiction. Legal fiction
can be defined as the method of legal techniques (in the form of a special version of
the semantic statement, not having a connection with empirical facts), the essence of
which lies in the establishment by federal law of legal consequences that are the result of
deliberately non-existent facts in order to overcome uncertainty in the legal regulation. In
the case of evasion of the party from participation in the examination, failure to submit
necessary documents and materials to experts for investigation, and in other cases, if due
to the circumstances of the case without the participation of this party, the examination
cannot be carried out; the court, depending on which side evades the examination, and
also how important the examination is for this party, has the right to recognize the fact,
for the clarification of which the examination was appointed, established, or refuted. The
law establishes the duty of the court in the case of rejection of any issues proposed by
persons participating in the case, to determine the appointment of an expert examination
to indicate the reasons for which these issues are rejected (part 2 Art. 79 of the CPC of the
Russian Federation). If, during the expert examination, the expert (expert commission)
establishes the circumstances in respect of which he was not asked questions, but which,
in his opinion, are important for the proper consideration of the case, he is entitled to
draw conclusions about these circumstances (part 2 Art. 86 of the CPC of the Russian
Federation). Article 67 of the CPC of the Russian Federation establishes criteria for
assessing evidence. In general, the regulation of the institution under study in the CPC
of the Russian Federation should be considered sufficiently developed, at the same time,
many doctrinal problems of evidentiary law at the level of the current civil procedural
legislation have not been solved.

3. Conclusions

It seems correct to conclude that it is optimal to fix the rules of proof and evidence
in Russian evidentiary law, since most of the rules of evidentiary law are contained in
procedural codes. At the same time, the Russian theory of evidence needs fundamental
reform. The legal approach to the concept of proof in Russian and French legislation is
differentiated. In French evidentiary law, the ranking of evidence is legally fixed, which
cannot be recognized as its dignity. However, legal regulations for certain means of proof
are sufficiently developed, although the means of proof that are outdated from the point
of view of legislation and judicial practice are still fixed. At the same time, the legal regula-
tion of electronic evidence has been sufficiently developed, which can be recognized as a
virtue of French evidentiary law. While Russian evidentiary law does not provide for legal
regulation of electronic evidence, it is possible to specify only the approaches that have
been developed by judicial practice. In total, the regulation of the institution under review
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in the CPC of the Russian Federation can be defined as sufficiently worked out, but at the
same time, many doctrinal problems of evidence law at the level of the current civil pro-
cedural legislation are not resolved. It is necessary to fix electronic evidence in the current
procedural legislation as an independent means of proof, to determine their types, the
order of introduction into the process, fixation, research, and evaluation, thus eliminating
lengthy discussions from procedural doctrine about their legal nature. It seems correct to
establish a non-exhaustive list of electronic evidence in procedural law, providing for their
definition through a list similar to written evidence, namely an electronic document, an
electronic message and other electronic evidence.

It seems that the law should fix the concept of “electronic document as documented
information presented in electronic form’, i. e. in a form suitable for human perception
using electronic computers, as well as for transmission over information and telecom-
munications networks or processing in information systems, which is important for the
consideration and resolution of a case. In this case, an electronic message is understood
as information transmitted or received by the user of the information and telecommu-
nications network that is important for the consideration and resolution of the case. The
provider’s server log files should be considered as other electronic evidence. It is proposed
to consider the possibility of identifying the author from whom the electronic evidence
originates as a common feature that testifies to the admissibility and reliability of electron-
ic evidence. In our opinion, electronic evidence is subject to evaluation according to the
general rules for evaluating evidence in terms of its relevance, admissibility, sufficiency,
reliability, and relationship to other evidence.

We have proposed changes to current legislation regarding certain means of proof in
Russian evidentiary law. At the same time, it is necessary to specify directions for improv-
ing evidentiary law in civil proceedings. The first steps for improving the law of evidence
should indicate the processing of the theory of evidence, categories of evidence not suf-
ficiently mature to be procedural doctrine, as the main ones are not enshrined in legisla-
tion; in the procedural codes of some foreign countries, that consolidation is present. The
absence of the main categorical apparatus of the theory of evidence in current procedural
legislation leads to the debatable nature of many provisions. For example, the French CC
in Art. 1349 establishes the concept of presumption (Herzog, Weser 1967, 313).

The second direction for improving evidence is its systematization (structuring) in a
different order than that provided in procedural codes. The relevant chapters of procedur-
al codes that regulate evidence should be restructured as stages of proof in general provi-
sions on evidence, and so rules will be more understandable for law enforcement officers.
Features of proof in individual proceedings, by stages of legal proceedings (first instance,
appeal), must also be structurally arranged in the general provisions of the institution of
proof and evidence. After that, it is necessary to fix the legal rules of evidence: general is-
sues, procedures for collecting, presenting (disclosure), research, and evaluation (chapter
“The proof and evidence™ § 1. The general provisions on evidence; § 2. The evidentiary
activity of persons participating in the case; § 3. The means of proof).

The third direction for improving evidentiary law is the unification of rules of evi-
dence in the procedural codes, since the regulation of the institution of evidence in the
procedural codes differs slightly. In addition, the analogy of procedural law is provided
for, and judicial practice knows cases when the court of the relevant branch of the judicial
system applies procedural rules that are not “its” procedural code. The above circum-
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stances are also due to the unity of tasks of all types of civil production, as well as the
unity of the theory of knowledge. The above provides an opportunity to discuss the unity
of legal regulation at the level of creating a single CPC of the Russian Federation. At the
same time, the concept of judicial law and the judicial code are actively discussed in the
pre-revolutionary doctrine and modern science of civil procedure law. Currently known
bold practices of arbitration courts, when the latter adopt the conclusions of psychophysi-
ological examination of inadmissible evidence with reference to the norms of the criminal
procedural law, define the concept of evidence to establish the identity of definitions of
evidence in arbitral procedure and criminal procedure legislation, and make the general
conclusion that the conclusion of psychophysiological examination is not valid proof.

The fourth direction for improving Russian evidentiary law should be attempts to
activate the reception of proven judicial practice of subinstitutions of evidentiary law in
foreign countries. Currently, there is a cautious consolidation by the legislator of legal
forms enshrined in the legislation of individual States, which cannot be considered a posi-
tive phenomenon. For example, the principle of disclosure of evidence is fixed in a more
“soft” form than in the Anglo-Saxon system of law. Fixing this principle in this form de-
prives it of the procedural purpose for which this principle should be enshrined in current
legislation--respect for the right to a fair trial, namely, the reasonableness of the terms of
consideration of the case, the prevention of abuse of the right, the principle of objective
truth, and competition and equal procedural opportunities in the implementation of the
rules of evidence law. Current legislation also establishes the rule of procedural estoppel as
the principle of loss of the right to object in the event of unfair and contradictory behavior.
In connection with the above, it is relevant to study the comparison of the main institu-
tions of evidence law in France and Russia in order to identify advantages and disadvan-
tages of legal regulations in order to develop proposals for improving the current Russian
procedural legislation.

The fifth direction for improving evidentiary law is detailing legal regulations of in-
dividual means of evidence. In our opinion, evidence from electronic media is an inde-
pendent means of proof, the concept of which needs to be legislated. It seems correct to
conclude that electronic evidence has a different legal nature than written and physical
evidence. A common feature that indicates the admissibility and reliability of electronic
evidence is the possibility of identifying the author from whom the electronic evidence
originates. It seems correct to establish in the law a non-exhaustive list of electronic evi-
dence, providing for their definition through enumeration by analogy with written evi-
dence, namely an electronic document, an electronic message, and other electronic evi-
dence. It seems the law should fix the concept of “electronic document as documented
information presented in electronic form’, i. e. in a form suitable for human perception
using electronic computers, as well as for transmission over information and telecom-
munications networks or processing in information systems, which is important for the
consideration and resolution of the case. At the same time, an electronic message is under-
stood as information transmitted or received by the user of an information and telecom-
munications network that is important for the consideration and resolution of a case. Log
files of the provider’s server should be considered as other electronic evidence.
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I[TPABOBAA XIM3Hb: HAYYHO-ITPAKTMYECKNE
SAKITIOYEHVIA, KOMMEHTAPUNM 11 OB30OPHI

VIIK 349.2

Oco6eHHOCTU ¥ TPOOIEMBI IPEKPALEHUS TPYTOBBIX
OTHOILEHNII C MeJarorn4YecCKNMy paboTHMKaMu
3a COBepIlIeH)e aMOPA/IbHOTO IPOCTYIIKA MIN 32 XapacCMEHT

A. B. 3as20poonuti, 3. K. Axmamuuna

Cankr-IleTepOyprckuit roCyilapCTBEHHBIN YHUBEPCUTET,
Poccmiickas Penepanns, 199034, Cankr-Iletep6ypr, YHusBepcurerckas Hab., 7-9

s purupoBanms: 3aBropopumit, Anmekcangp B., Duemr K. Axmarmmua. 2022. «OcobeHHOCTH
U IpO6TIEMBI IIPEKPALeHNs TPYAOBBIX OTHOIICHMII C IeFarornIeckumMy paboTHNKAMM 32 COBEpILIe-
HIIe aMOPa/IbHOTO IIPOCTYIIKA WM 3a XapaccMeHT». Becmuuk Canxm-Ilemep6ypeckozo yHusepcume-
ma. IIpaso 1: 271-288. https://doi.org/10.21638/spbul4.2022.116

Ha megarorndeckux paGOTHMKOB B IIpOLjecce OCYIIeCTBAEHS MMM IIPOQeCCHOHAIBHOI ffesi-
TEIIBHOCTY BO3/IaraeTcst 0co06asi OTBETCTBEHHOCTD 3a JYXOBHOE, HPABCTBEHHOE VI IIATPUOTH-
Yyeckoe BociuTaHue obydaromuxcsa. Qenepanbhblil 3akoH oT 21.12.2012 Ne 273-03 «O6 06-
pasoBanuu B Poccuiickoit Pemepariy» BBOIUT MOHATHE «BOCINUTAHME» KaK IesITeIbHOCTD,
HaIpaB/IeHHYIO Ha Pa3BUTHUE TIMYHOCTH, CO3/JaHNe YCIOBMIL [I/Is1 CAMOOIIPEe/IeHNs 1 COLya-
JM3anuy 00yvaIoIerocsi Ha OCHOBE COLVIOKY/IBTYPHBIX, 1y XOBHO-HPaBCTBEHHBIX [IEHHOCTe!
U TIPUHSTBIX B 00IeCTBE IPABIMII ¥ HOPM MTOBEJEHNUS B HTEPECAX Y€TOBEKA, CEMbH, 0bIIe-
CTBa U rOCyfapcTBa. B crarbe 06001a0TCst TpebOBAHNMSA ¥ OTPaHMYEHNS, IpYMEHsIeMble
K JIMI[aM, TIPEeTeHAYIOWMM Ha 3aMellleHMe IIefarOrMYecKuX AOo/DKHOCTeil. Ilepeuncisercs
KPYT JI11], KOTOpPbIe MOTYT OBITH YBOJIEHBI 32 COBEpIIEHIIE aMOPAIbHOTO MPOCTyIKa. Viccre-
IYIOTCSI BOIIPOCHI, CBSI3aHHBIE C XapaKTepHBIMM NIPM3HAKAMIM aMOPATbHOTO IPOCTYIIKA U Xa-
paccMeHnTa. PaccMaTpuBaioTcs 0COO€HHOCTI M IPOO/IeMBbI IIPeKpallleHNsl TPYHLOBbIX OTHOLIIe-
HUII C TeJAarorNYecKM pabOTHIKOM 32 COBepIIeHe MM aMOPATbHOTO IPOCTYIIKA, HECOBMe-
CTUMOTO C IIPOFO/DKEHMEM IIefarorndeckoi paborsl (1. 8 4. 1 ct. 81 Tpymosoro kopexca PD).
Taxoxe obpalaeTcs BHUMaHME Ha OCOOEHHOCTI YBOTIbHEHM IIeJarOrN4ecKoro paboTHIKa
3a [IpUMeHeHe, B TOM 4JIC/Ie OLHOKPATHOE, METO/Ia BOCIIUTAHISI, CBSI3AHHOTO C PU3NIECKUM
W/MIN TICUXOTOTMYECKUM HacHINeM HaJl IMYHOCTBIO obydvatomterocs (m. 2 ct. 336 TK P®).
AKTYa/IbHOCTD ITOJHATOI aBTOPAMM TE€MBI, C OJHOI CTOPOHBI, 00bSICHAETCS 3HAYNTEIbHBIM
HayYHBIM MHTEPECOM, a C [PYToil — MMeeT OOJIbIIOe IPAKTIIECKOe 3HAYCHNE IPU YCTAHOB-
JICHNY TIOCIIE[OBATENIbHOCTY MIPEKPAIleHNs] TPYAOBBIX OTHOLICHMIT ¢ IIefarOrn4ecKuMu pa-
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OOTHMKaMI 3a COBEpIIEHNE MMV aMOPAJIbHOTO POCTyIKa. OfHaAKO KOMIIEKCHOE MCCIIeI0-
BaHMe JAHHOI TeMbI B IIOCTIEIHYE TO/bI IPAKTUYeCKY He IPOBOAMIOCH.

Knwuesvie cnosa: AUCOUIITIIHaApHas OTBETCTBEHHOCTD, YBO/JIbHEHNE, MODPaJlb, aMOpa)’IbeIﬁ[
IIPOCTYIOK, XapaCCMEHT, nenarormquKmﬁ pa6OTHI/[K, BOCIIMTaHME.

1. BBegenne

OcHoBaHMeM IS IPUBJIEYEHNs TIeJarOrMYeCKOro pabOTHMKA K AUCLMIUITHAPHON
OTBETCTBEHHOCTH ABNAETCA (PAaKT COBepLIeHNA MM JUCHVUIUIMHAPHOTO IpaBOHApYIIe-
HIsI, KOTOPBIl B 3aKOHOJATE/IBCTBE O TPYHAE HA3bIBAETCS OUCUUNTUHAPHOIM NPOCMYN-
xom. CoBepIIeHHbII PAOOTHMKOM AVICIMIUIMHAPHBIN IIPOCTYIIOK BIeYeT 00SA3aHHOCTD
IpeTepIeTh HeTaTMBHbIE TOC/IECTBYA, IPeAyCMOTPEHHbIE CAHKIMAMM IPAaBOBBIX HOPM,
B BUJI€ JVICUMIIITHAPHBIX B3bICKAHMIA

3a coBeplleHMe MearOTNYeCKUM pabOTHMKOM aMOPaIbHOTO IIPOCTYIIKA, HECOBMe-
CTUMOTO C ITPOJO/KEHVEM JJAHHON PaboThl, MOXKeT IOCTIe[OBATh OAVH 13 BUJIOB AVICIIN-
IUIMHAPHOI OTBETCTBEHHOCTH, B TOM 4Mc/e yBonbHeHMe (1. 8 4. 1 c1. 81 Tpymosoro ko-
nexca P® or 30.12.2001 Ne 197-®3! (nanee — TK P®)). 3a nprmeHeHme, B TOM YUCIIE OI-
HOKPaTHOE, METO/IOB BOCIIUTAHMS, CBA3AHHBIX C PU3MIECKMM W/ VTN NICUXOTOTMYeCKIM
HaCW/IMeM HaJ| IMYHOCTBIO 00YJaloIIerocs, BOCHUTAHHMNKA, NTeJarornyecKnii paboTHIK
MO>KeT ObITb yBojIeH 10 1. 1 ¢T. 336 TK P®D. 311 0CHOBaHMS PAaCTOP>KEHNUSA TPYLOBOTO
IOTOBOpA IO VHUIMATVBE pabOTOHaTeNsA 3aKOHOAATENb OTHOCUT K AVICHVUIIIVHAPHBIM
B3bicKaHMAM (11. 3 cT. 192 TK PD).

2. OCHOBHOE ICCIemOBaHIIE

2.1. OcHoeHvle mpebosanus k nedazozudeckum pabomuuKam

B cootBercTBUM C 1. 2 cT. 47 DenepanbHoro 3akona ot 21.12.2012 Ne 273-03 «O6
obpasoBanuu B Poccuiickoit @emeparun» (ganee — 3akoH 06 o6pa3oBaHmi) 3a IMefaro-
TMYeCKUMM PabOTHMKAMM IPU3HAETCS OCOOBINL CTAaTyC B 00IeCTBE, a TAKXKe CO3[AI0TCS
OIIpeJie/IeHHbIe YCIOBUSA /I OCYIIECTBICHUSA VMU NPO(GEeCcCHOHAIbHON IesTeIbHOCTIL.
ITeparormyeckuM pabOTHMKAM IPESOCTABIIAIOTCS MIPaBa 1 CBOOObI, MepPbI COLMAIbHOII
HOJ/Iep>KKM, HAaIIpaB/IeHHble Ha obecIliedeHNe UX BBICOKOTO NMPO(eCcCHOHANTbHOTO YPOB-
Hs, YCIOBMIL s 9P PEeKTVBHOTO BBIOTHEHVS PO eCCHOHAIbHBIX 3a/jay, IOBBIIIECHNS
COLIMA/IbHOI 3HAYMMOCTH, IIPECTIDKA MeJarOrMYecKoro TPyya.

B3anMocBA3b 00IMX HOPM PeryIMpoOBaHus TPYAA, paCpOCTPaHAEMbIX Ha BCeX pa-
OOTHMKOB, U CHEL[MATbHBIX HOPMATUBHBIX MIOTOXKEHMIT, IPUMEHMMBIX TOIBKO K II€aro-
IMYecKUM paboTHUKaM, oTpakeHa B IT1. 52 TK P® «OcobeHHOCTH perynpoBaHus Tpyha
HeflarOrMYeCcKuX pabOTHUKOBY.

ITedazoeuueckuii pabomuux — PusnIecKoe U0, KOTOPOe COCTOUT B TPYHOBBIX OT-
HOILIEHNAX C OpTaHM3alyel], OCYIeCTB/IAI0Nel 060pa3oBaTe/IbHYIO IesATETbHOCTD, Y BbI-

! 3pech u panee Bce CCBUIKM HA POCCUIICKME M MEX/AyHAapOJHbIE HOPMATMBHO-IIPABOBbIE aKThI 1
cynebHyo npaktuky npusogsatcs no CIIC «KoncynprantIlnoc». lata obparennus 24 mas, 2021. http://
www.consultant.ru.
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HOJTHsAET 0053aHHOCTH 110 0OYYEHNUI0, BOCIIUTAHNIO 00YYAIOMINXCA Y/ WM OPraHU3aLN
o6pasoBaTe/nbHOI fleATeTbHOCTH (CT. 2 3aKoHa 06 06pasoBaHuN).

ITegarormyeckre pabOTHUKM PacCMAaTPUBAIOTCA Kak 0cobass KaTeropus paboTHU-
KOB, PO ecCrOHaIbHAs AesTeIbHOCTD KOTOPBIX CBsI3aHA IIPEXK/ie BCETO C BBIIIOTHEHM-
eM UMM y4eOHOII (IIperofaBaTeIbCKoli) ¥ BOCIIUTATe/IbHOM PaboThI.

Bocnumanue — [eATeNbHOCTD, HAIIPAaB/IeHHAsl HA Pa3BUTHeE JMYHOCTHU, CO3JaHNe
YCTIOBUI 1Sl CAMOOIIPENie/IeHNs U COLMAMU3ALUI OOYYaIOIIMXCs Ha OCHOBE COLIMOKY/Ib-
TYPHBIX, IYXOBHO-HPABCTBEHHBIX LIEHHOCTEN M IPUHATBIX B POCCUIICKOM OOIecTBe
IpaBWI U HOPM IIOBEfieHNA B MHTEpecax 4e/loBeKa, ceMbl, OOLIeCTBa U TOCYAapCTBa,
¢dopMypoBaHKe y 00yJalommxcs YyBCTBA ATPUOTU3MA, TPAXKJAHCTBEHHOCTH, YBaXKe-
HIA K TaMATY 3amuTHIKOB OTevyecTBa 1 moziBuram lepoes OTedecTBa, 3aKOHY 1 IIPaBO-
HOPSJKY, YelOBEKY TPYAa U CTaplIeMy IIOKOJICHNIO, B3aUMHOTO YBaXKeHUs, OepexHO-
rO OTHOLIEHNMSA K KY/IbTYPHOMY HAaC/IeVIO 1 TPAAULIMAM MHOTOHAIMOHAIBHOTO Hapoza
Poccuiickoit eneparum, npupose u okpyxKamolieit cpefe (1. 2 ct. 2 3akoHa 06 06paso-
BaHNN).

3aKoHOaTEb PEABIBIsIET K MeJarornIeckuM paboTHUKAM 0COOble TpebOBaHA.
Tak, IIpaBO Ha OCYIIeCTB/ICHNE TIeaTOTNYeCKOll AesATeIbHOCTY MMEIOT JINLIA, IMeIole
cpenHee mpogeccroHaNbHOEe WV BbICIIee 0OpasoBaHNe M OTBevarollye KBanmupuka-
LMIOHHBIM TPeGOBAHNUAM, YKa3aHHBIMM B KBaTM(UKAILMOHHBIX CIIPABOYHMKAX /WM
B IpO(eCCHOHAIBHOM CTAaH/JAPTe, €C/IM IHOE He YCTAHOB/IEHO (heflepabHBIM 3aKOHOM.

IIpogeccuonanvviii crnandapm — 3TO XapaKTepUCTUKa KBanuukanum, Heobxo-
[VMas IeflarornyeckoMy paboOTHUKY KaK [ OCYIeCTBIeHNS PO eCcCUOHAIbHO fes-
TE/IbHOCTH, TaK U J/Is1 BBIIIOTTHEHVSI OIIPefie/IeHHON TPYAOBOI PyHKIININL.

3akoH 06 06pa3oBaHuM 0053bIBAET IIeJarOTMYeCKIX PabOTHUKOB COOMIONATD IIPABO-
Bble, HPABCTBEHHBIE VI 9TIYECKIIe HOPMBI, CTIelOBaTh TPeOOBAHNAM PO eCCHOHATBHO
3TUKH, YBOKATh YeCTh U JOCTOMHCTBO BCEX YYACTHMKOB 0Opa3oBaTe/IbHBIX OTHOLIEHMI
u obyyvaromuxcs (4. 3 m. 1 cT. 48). 3aKOHOZATENb OLPERENNI, YTO 00YUAOUAULICS — ITO
¢usnyeckoe 1110, OCBanBarlee 06pa3oBaTebHYI0 Iporpammy (1. 15 cT. 2).

Il mepmarorndecknx paGOTHMKOB YCTAaHOBJIEHa 0c00asi IpaBOBas OTBETCTBEH-
HOCTb, 4TO Ipeponpenenio skmoderre B TK PO cnernyanbHbIX HOPMAaTUBHBIX HO/IO-
JKEHMI 1 CIIeI[VIa/IbHOTO JOTIOTTHUTEIbHOTO OCHOBAHMSA IPEKPaIleHNs TPYLOBOTrO HOTr0-
BOpa — 3a IpUMEHEHMe, B TOM 4IC/Ie OZHOKPATHOE, METO/JOB BOCIIMTAHMs, CBA3aHHBIX
¢ GU3MYeCKUM WM/MIN TICUXOJOTMYECKUM HACWIMeM HaJ JINYHOCTBIO OO0ydYaloIierocs,
Bocrimranumka (1. 2 ¢t. 336 TK P®D). B 10 ke BpeMsi Ha MeIarormIecKux paboTHUKOB
pacIpocTpaHseTcs U APYyroe OCHOBAHNUE YBOTIbHEHMI — COBepleHe PabOTHUKOM, BbI-
HOJHAIOMMM BOCINTATeIbHbIe (YHKINY, aMOPAJIbHOTO IPOCTYIIKA, HECOBMECTUMOTO
C IPOJO/DKeHMeM JaHHOI paboTs! (1. 8 4. 1 ctT. 81 TK PD).

YunrsiBast 0cO6yI0 OTBETCTBEHHOCTD, YCTAHOBJIEHHYIO JU/IsI IIefJarOrM4ecKuX paboT-
HIKOB, 3aKOHOJATe/Ib 3aKpeNnl psjfi TpeOOBaHWIl, IPeAbABIAEMBIX K 9TOI KaTeropumn
paboOTHMKOB Ipy IpueMe Ha pabory. IIpexxzie Bcero JO/MKHBI OBITh COOIOfIEHBI TPeho-
BaHMA K YPOBHIO 00pa3oBaHsi, KBaTU(UKALNI, B ONIPEe/IEHHbIX CTy4asX — K CTaXY
paboTsL.

B cootBeTcTBMU CO CT. 2 3aKOHA 06 06pa30OBAHNY KBANUPUKAUUS TIERATOTUIECKO-
ro paboTHMKa ONpefieAeTCsA KaK yPOBEHb 3HAHMII, YMEHMII, HABBIKOB ¥ KOMIIETEHIINIA,
XapaKTepy3YOLINIi TOATOTOBIEHHOCTh PAOOTHNUKA K BBIIIOJTHEHNIO €TI0 TPO¢eCCHOHATb-
HOV JIeATeIbHOCTI.
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IIpu npueme Ha paboTy Iegarornyecknx pabOTHMKOB, KPOMe COOTBETCTBIA KBAJIN-
¢$UKaLMOHHBIM TPeOOBaHMAM, HEOOXOAMMO YIUTBIBATb OTPAaHNYEHMs, YCTAaHOB/ICHHbIE
B4.2cT. 331 ncr. 351! TK PO, pexxzie Bcero psj 06CTOATENbCTB, KOTOPbIE HPENATCTBY-
10T paOOTHMKY OCYIIECTB/IATh MeJarOTNYECKYI0 AesATebHOCTD, @ TAK)Ke YCTaHOB/ICHHbIE
3aKOHOM BO3pacTHbIE OTPaHNYEHMN.

CreoBaTe/IbHO, HECOOTBETCTBYE IPeTEHJEHTAa YCTAHOBJICHHBIM KBaMpuKaim-
OHHBIM TPeOOBaHMAM, a TAK)Ke BBIABIECHHBIC OTPAHMYEHNA, IPEIIATCTBYIONINE eMy 3a-
MeIaTh MeJarorndecKye JODKHOCTH, AB/IAITCA 3aKOHHbIMY OCHOBaHUAMM ISl OTKa3a
IpeTeH/IeHTY B IIpJeMe Ha pabory.

2.2. Kpyz nuy, komopvie mo2ym 6vimv y6071eHbL
3a amopanvHblil NPOCMynox

CornacHo 11. 46 Iloctanosnenns: Ilnenyma Bepxosroro Cyma PO ot 17.03.2004 Ne 2
«O npumenenun cygamu Poccniickont @egepaunnu Tpymosoro kogekca PO» mpu paccmo-
TPEHMN eI 0 BOCCTAHOBJIEHNM Ha paboTe /LI, TPYHLOBOIL JOTOBOP C KOTOPBIMM ITPEeKpa-
meH 110 1. 8 4. 1 c1. 81 TK P®, cynam cnenyer obpamaTh BHMMaHMe Ha TO, YTO 110 9TOMY
OCHOBAHHIO JIONYCKAeTCsl YBOJIbHEHIE TOMBKO TeX PAOOTHMKOB, B KPyr 00s3aHHOCTEI!
KOTOPBIX BK/II0YaeTCs BOCIUTATe/NbHaA feATeNbHOCTD. Hampumep, yunTerneii, npenopa-
BaTesiell YueOHbIX 3aBefIeHNII, MaCTePOB IIPOM3BOACTBEHHOTO O0YUeHNs, BOCIIUTATEIeN
TeTCKUX yUpeXTEeHUI.

B yxasannom IlocTaHoBneHuyu IpuBeJeH IPUMEPHDBIA, HO He MCYEPIbIBAIOLINIL
nepedeHb /ML, KOTOPble MOTYT ObITh yBOJIeHH! 10 II. 8 4. 1 cT. 81 TK P®. Crnenyer npu-
3HATh, YTO BOCIIMTATENbHBIN 97eMEHT IPUCYTCTBYeT TaKXKe B TPYAOBOI (PyHKIMM Tpe-
Hepa CIIOPTUBHBIX CEKLINIT ¥ KITyOOB, PyKOBOAUTE/IA TBOPYECKIX KPYXKKOB U CEKIIVIT MO-
TIOfIe>KHBIX OpPraHu3aluii 10 MHTepecaM U T.11.

ITo MHeHMIO OT/e/bHBIX aBTOPOB, KpPOMe IepedNC/IeHHBIX Bbllle CyOBEeKTOB, K pa-
OOTHUKaM, BBIITOTHAIONIYM BOCIIUTATE/IbHbIe PYHKLNY, CTIeAYeT TaK)Ke OTHECTH PaboT-
HJKOB JeTCKMX VM IOHOIIECKUX OMOMMOTEK, aKTepPOB HETCKUX TeaTpOB U Tearpa IOHOTO
3puUTesl, IOCKOJIbKY MX IO/IOXKEHMe B 00IecTBe, COlManbHas 3HAYMMOCTD BBINOHSA-
eMBIX ¥MU QYHKIWIT TPeOYIOT OT HUX He TOJIBKO JOOPOCOBECTHOTO BBIIOTHEHN MMMU
CBOMX TPYAOBBIX 005I3aHHOCTENL, HO ¥ BBICOKOI MOPA/IbHO YMCTOTBI, 6€3yIIPeuHOro mo-
Bemenna (Aumucumos 2005, 84).

OTHOCHUTEIBHO TOJIHBII IIepedeHb HO/DKHOCTEN Iejarornyeckux paboTHIKOB yKa-
3aH B HoMeHK/IaType [JO/DKHOCTeN INeJarorm4eckux pabOTHMKOB OpPTraHM3aINiL, OCy-
I[ECTB/IAMNX 00Pa30BaTeIbHYI0 [eATETbHOCTD, O/DKHOCTEl PyKOBOAUTeNell obpa-
30BaTeNbHON opranmsauuu, yrB. Iloctanosnennem Ilpasurenscrsa PP ot 08.08.2013
Ne 678 (manee — HoMmeHK/IaTypa JO/DKHOCTEN earornieckux paboTHUKOB).

OCHOBaHMs paCTOP)KEHNS TPYLOBOTO JOrOBOPa II0 MHMUIMATBe paboTomarens (1. 8
4. 1 ct. 81 m . 2 c1. 336 TK P®) umeroT camoe HermocpencTBeHHOE OTHOIIEHYE KO BCEM
HeflarorM4ecKyM paboTHIKAM 00pa3oBaTeIbHbIX OPraHM3aLNIL.

Opnako B. A. Bopucos yrBep>xaaet, 4to 10 1. 8 4. 1 c1. 81 TK P® He moryT ObITH
YBOJIEHBI PyKOBOJVITE/IN CTPYKTYPHBIX ITOApasie/leHNii 00pa3oBaTe/IbHbIX OPraHU3aINil
BBICIIETO 00pa30BaHusA, TaK KaK HapAAY C y4eOHO-BOCIUTATEIbHOM pabOTOM OHM BbI-
nonHAT 6oee mmpokyio ¢ynkunio (bopucos 1996, 85). B fanHOM cnydae peub uger
0 3aBefyoueM Kadeapoii u fiekaHe haKyabTeTa.
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B cootBercTBUM C II. 6 CT. 47 3akOoHa 06 06pa3oBaHNM IearornyecKue paboTHM-
K11 06pa3oBaTe/IbHOI OpPraHU3alNI BBICLIETO0 00pa3oBaHys B CBOe pabodee BpeMsi OCY-
IeCTBIIAIT y4eOHYI0 (IIPeIofaBaTe/bCKy0) U BOCIUTATENbHYIO paboTy. B cBoto oue-
penb, mefgarornyeckue paboOTHMKM 06pa3oBaTeNbHOI OPraHM3aLMM BBICIIETo 06paso-
BaHMA OTHOCATCA K IMPOQecCOpCKO-TIPenofaBaTeIbckoMy coCTaBy (. 6 cT. 50 3akoHa
06 o6paszosanyn). HoMeHKIaTypa JO/DKHOCTe Mefjarorn4eckux pabOTHUKOB OTHOCUT
[IOJDKHOCTY 3aBefyIolero Kadenpoit 1 aekaHa ¢akynbTeTa K Mpodeccopcko-mpernosa-
BaTe/IbCKOMY COCTaBY (IIefjarormyeckKuM paboTHUKAM).

Takum o6pasom, 3aBemyromuit Kapenpoi u neKkaH ¢GaxkyabreTa, KaK U UHbIE KaTe-
TOpUM MeJArOrNYecKUX PabOTHUKOB, HAPAAY C Y4eOHOII [IeATeTbHOCTBIO 00sI3aHbI OCY-
IeCTB/IATh BOCIUTATENbHYIO paboTy. Kak u Bce mpyrme megarormdeckie pabOTHUKM,
OHM, 6€3yCTIOBHO, MOTYT OBITH YBO/IEHBI paboTofaTenem 1o 1. 8 4. 1 c¢1. 81 TK P (cosep-
IIeHne pabOTHMKOM, BBIIOMHAIOMIMM BOCINTATeIbHbIE (YHKIINY, aMOPATbHOTO IIPO-
CTYIIKa, HECOBMECTUMOTO C IIPOJO/DKEHIEM JJAHHOI pabOoThI).

[l mpuMeHeHNA OCHOBAaHMA MTPeKpallleHNs TPYLOBOTO JOTOBOPa Iefarorim4ecKoro
paboTHMKA 32 aMOPaIbHbII IIPOCTYIIOK He MeeT 3HaUeHN, Ifie OH ObII COBEpIIeH — I10
MecTy paboThbl 1N 3a ee NpefiellaMi. [7TaBHBIM B MOIOOHOM CITy4ae ABJIAETCA TO, YTO
97IeMeHT BOCIIMTAHN BBICTYIIAeT OCHOBHBIM COfiep>KaHIeM TPYHLOBOI (PYHKIINY, BBITION-
HAEMOJ IeJaTOTNYeCKUM PaOOTHUKOM.

B cnyyae npumenenua 1. 8 4. 1 c1. 81 TK PO xak ocHOBaHuUA [/I1 pacTOp>KeHUA TPy-
JIOBOTO JIOTOBOpPa HEOOXOMMO OIIPENeNNTD, PACIIPOCTPAHACTCA /I 9TO OCHOBaHNE Ha
[laHHOE JINIIO, a TAKXKe YCTAHOBUTD (PAKT COBEpILIEHNs pabOTHIKOM IPOCTYIKA U 060-
CHOBATb, YTO JAHHBII MPOCTYIOK JOIYCTUMO KBaIN(PUIPOBATh KaK aMOPaIbHBbIIL.

MO>XHO NIPefIONIOXKNUTD, YTO KPYT /ML, K KOTOPbIM IPUMEHIMO OCHOBAHIUE YBOJIb-
HeHus 1o 1. 8 4. 1 c1. 81 TK P®, nocratouno obmmpen. [Ipyrue nuua, padboTaromnye
B 00pa3oBaTe/IbHOM OpraHM3alMy, HO BBIIOIHSAIONIVE TMIIb TeXHIYeCKIe ¥ BCIIOMOTa-
Te/bHble PYHKIVM /1 oOecredeHns y4e6HOro Impolecca, He MOTyT OBITb YBOJIEHBI 11O
yKa3aHHOMY OCHOBAHIUIO.

2.3. O6ocHosanue u 00cmamoutvle NPUHUHBL Y8OTbHEHUS PAOOMHUKOB
3a amopanvHbLil NPOCMynox

Ananmusupys cogepxanue 1. 8 4. 1 ct. 81 TK P®, cnegyer o6parutb BHMMaHNe Ha
TO, YTO OCHOBAHIEM PACTOP>KEHNS TPYLOBOTO ZOTOBOPA ¢ PAOOTHUKOM, BBIITOTTHSIONIIM
BOCHNTATe/IbHbIe (PYHKIVIM, ABJIAETCA He aMOpa/IbHOE MOBefeHIe MM aMOPa/IbHBII I10-
CTYIIOK pabOTHMKA, @ aMOPA/IbHbIN IPOCTYIOK. [IpOCTYIIOK, B OT/IMYNE OT HOCTYIIKA KaK
aKTa IIOBEeJIeHNs, eCTb KaTeropls IIpaBoBas, BUJL IIPAaBOHAPYLICHNA.

Yro6b1 136€XKaTh OLINOOK IIPU PACTOP>KEHMI TPYAOBOTO JOroBopa o 1. 8 4. 1 ct. 81
TK PO, B 1opupindeckoli 1urepaType IpefiaaraeTcsl IpOBOAUTb pasrpaHMYeHNe MEXAY
aMOpaJIbHBIM NOCIYNKOM, OTIpefie/IieMbIM Ha OCHOBE OOIIeNIPUHATHIX HOPM HPaBCTBEH-
HOCTH U MOPaJIl, M aMOPalbHBIM NPOCHYNKOM KaK BUJJOM ITpaBOHAPYILIEHM, IIPeyCMO-
TPEHHBIM B 3aKOHAX, [I0JI3aKOHHBIX HOPMaTMBHBIX IIPAaBOBBIX aKTaX, yCTaBax 0bpasoBa-
TeJIbHBIX OpraHM3alyii, IpaBUIaX BHYTPEHHETO TPYHZOBOIO PacHoOpsAfKa M MHBIX aKTaX
nokanpHOro xapakrepa (Eropos, Xapuronosa 2007, 387).

B HacTos1Iee BpeMaA YeTKOe OIpefie/ieHNie MOHATHA «aMOPaIbHBIN IPOCTYIOK» OT-
cyrctByeT. OZHM aBTOPBI MPU3HAIOT aMOpPaJbHBIM IIPOCTYIIKOM BMHOBHOE JieJICTBUE
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(6e3mericTBME), KOTOPOE HAPYIIAeT OCHOBHBIE MOPaJIbHbIe HOPMbI 0011IeCTBa Vi IPOTUBO-
PednT Ccofiep>KaHMIo y4eOHO-TpyAoBoil (pyHKiuy Bocnurarens (paborHuka) (TeitxmaH,
Cupopenko 2010, 242). OgHako K aMOpPabHBIM HPOCTYIIKaM, 0€3yCIOBHO, OTHOCSTCS
BCe BUJBI CEKCYa/IbHBIX foMorarenbcTB (Mamenna 2018, 67). [Ipyrue mpemiaraloT mpu-
3HATb aMOPAJ/IbHBIM ITOBEJeHNE JINIA, TONMPAIOLIEr0 YCTOM U IIPaByIa MOPaH, JeliCTBY-
foliye B 0OLIeCTBe, B TOM 4MC/le B KOHKpeTHOI opranusauny (bysnosa, Kocrsan 2010,
217), a Taxoke MPOCTYIKM, KBaMUQUIMpyeMble KaK IPeCcTyIUIeHNe, ¥ HEKOTOpbIe aiMM-
HUCTpaTuBHbIe IpaBoHapyuenus (TomoBuna, Momopuos 2008, 219).

3akoHOfiaTeNb 0OpallaeT BHUMAaHNe, YTO aMOPAJIbHBI IPOCTYIIOK IOATNA/JAeT TOf,
IIPM3HAKYM OLIEHOYHOIO IOHATHA, TaK KaK He KOHKPETU3VPOBAaH Ha 3aKOHOMATEIbHOM
ypOBHe, TpeOyeT yTOYHEHMs B Ipoliecce IPaBONPUMEHEHN U MPeOCTAB/IAET IPaBO-
IPUMEHSOIeMY OpraHy BO3MOXXHOCTb CBOOOAHOIT orleHKY pakToB (Bapy 1970, 104).

B cnoBapsax «aMopanbHbI» OIpefendeTcsas KaK IpOTMBOpedammii Mopanu, 6es-
HpaBCTBeHHBIIT. C/leflyeT y4nuThIBATh, YTO MOPaIb — GopMa 00IeCTBEHHOTO CO3HAHMS,
COBOKYITHOCTD B3IJIAZIOB, IPUHIINIIOB, YO@X/IEHNII I OCHOBAaHHBIX Ha HUX HOPM ITOBefe-
HIIS, PeryIMpYOIIVX OTHOIIEHNE YYaCTHUKOB 06pa3oBaTe/IbHOTO MpoLiecca APYT K Ipy-
Ty, K KOJUIeKTUBY, K 00pa3oBaTeIbHOI OpraHM3aIui, K 001eCTBY 11 TOCYAapPCTBY.

TepMIH «aMOpanbHbI» TOMKYETCA KaK «He MPMHIMAIOIINIT BO BHUMaHIe MOPaJIl,
He CUMTAIOIUIICA C HPAaBCTBEHHBIMI HOPMaMH, He MMEIOIINIA IPaByI HPaBCTBEHHOCTH,
6esupaBcrBenHbIi» (Osxeros, llIBemosa 1997, 23).

MO>XHO HpeNIoNoXNUTh, YTO Yallle BCETO aMOPA/IbHBIM IPU3HAETCA IPOCTYIIOK
IefJarorM4ecKoro paboTHNUKA, IPOTUBOPEYAINIT MOPalIU ¥ HPaBCTBEHHOCTH, T.e. 6e3-
HPaBCTBEHHBIIT. TepMIHBI «MOpasIb» I <HPAaBCTBEHHOCTH» B IMOI0OOHBIX C/Ty4asAX paccMa-
TPUBAIOTCA KaK CMUHOHVMMBI, MMEIOI V€ OIVH IEPBOVCTOYHMK.

JlelicTBMe — 3TO KOHKPETHBIN aKT 4el0BEYECKOro MOBENEeHNs, KOTOPOe MOoApase-
JIsIeTCS Ha IIPaBOMEpHOe, HellpaBOMepHOe U Iopuandecky HeitrpanbHoe (Komapos 1996,
247).

AMopasnbHBI IPOCTYIOK He MOXKET OTHOCUTbCA K IPAaBOMEPHBIM IeiiCTBUAM, BbI-
fleNsIeMbIM 1O TIPM3HAKaM COOTBETCTBMA HOpPMaM IpaBa. B cumy oco6oit conmanpHOI
POJIN, BO3/I0)KEHHON Ha IIelarornuecKux paboTHMKOB, COOMIOEeHe HOPM MOpaIi BO3-
BeJICHO /Il HUX B CYOBEKTUBHYIO IIPABOBYI0 00A3aHHOCTb. AMOPA/IbHBIN NMPOCTYIIOK,
0e3yC/IOBHO, OTHOCUTCSI K HEIIPAaBOMEPHBIM JIEJICTBMSIM, COBEpIIEHMEe KOTOPOTrO BleYeT
0053aHHOCTD IIpeTepIeTh HeTaTYBHbIE MOC/IEACTBNA B BUIe AUCLUIIIMHAPHOTO B3bICKa-
HusA. IlosToMy 32 coBepIleHNe aMOPA/IbHOTO IIPOCTYIIKA, KaK IIPABUJIO, CIEAYET IIPaBO-
Bas OTBETCTBEHHOCTD IIefJarOTMYeCKOTr0 pabOTHIKA BIIOTD JIO €TO YBOIbHEHMA.

CrnemoBaTe/bHO, aMOpa/bHBI IPOCTYIOK — 3TO TaKue HellpaBOMEpHbIe [eil-
CTBIUA, KOTOPbIe HAPYIIAIOT HOPMBI MOPA/IN I HPAaBCTBEHHOCTM, IPOTUBOpeYaT o01ie-
NPUHATBIM IPEJCTABIEHNUAM O Pa3yMHOM U JIOCTOVHOM IOBefeHNN. P He3aKOHHBIX
fieficTBMIT (BOPOBCTBO, HaCU/INeE, OCKOPOJIeHNe, XYTUTAHCTBO U IP.) U AeJICTBMIL, IPOCTO
HopuIjaeMbIX 0611ecTBOM (4pe3MepHOe YIoTpeb/ieHNe CIMPTHBIX HAIUTKOB, TPyOOCTDb
10 OTHOLIEHMIO K IPYTMM, HEJOCTOIHOE TIOBefieHNe B OBITY), TaKKe CeflyeT OTHEeCTU
K aMOPa/IbHBIM ITPOCTYIIKaM.

Kak MbI BupiuM, ciekTp GpopM moBefieHN s, KOTOpble MOTYT OBITb KBaTM(UIMPOBAHBI
B 001I1eCTBe KaK aMOPa/IbHBII MIPOCTYIIOK, KpajiHe IIMPOK, II09TOMY IONBITKA cHOPMY-
JIMPOBATh 3aKPBITHIN IIepPedeHb aMOPA/TbHBIX IPOCTYIIKOB BP:AM /U OyieT YCIIeIIHOIL.
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Tak, Komnccnsa Apcrpanmu 1o mpaBaM 4esioBeka yKasbIBaeT, YTO (POPMBI CEKCYallb-
HBIX JIOMOTaTe/IbCTB MOTYT BK/IIOYAThb B Ce0s1 He>KelaTe/IbHble IPUKOCHOBEHNS, 00bATIA
VM TIOLeTYH; pPacCMaTpUBaHMe UM OITIAbIBaHNE; HABOJALIE KOMMEHTAPWUM VIIM LTy T-
KIf; CeKCYa/IbHO OTKPOBEHHbBbIE KapTUHKM, 3aCTaBKU M/IU ITOCTEPbI; He)KeNaTe/IbHble TIpH-
I7IallleHNA TIOMTY Ha CBUJAHME UM 3aHATHCA CEKCOM; HaBA3YMBbIE BOIPOCHI O IMIHON
JKVSHM VIV Tejle COTPY/HMKA; HeXKe/laTelIbHOe 3HAKOMCTBO; OCKOPO/IeHNs W/IM HacMelll-
KJ B 3aBUCHMOCTY OT IIOJIOBOJ MIPMHAIEKHOCTH; CEKCYalIbHO OTKPOBEHHbIE 9/IEKTPOH-
Hble cbMa Wit SMS-coo01eHns; JOCTYI K CeKCyaIbHO OTKPOBEHHBIM MHTepHET-Cali-
TaM; IIOBEJleHNe, KOTOPO€e TaKXKe AB/IAETCA NMPEeCTYIUIEHUEM TI0 YyTOTOBHOMY 3aKOHOJIa-
TENIbCTBY, TAKOE KaK (p3IdecKoe Hacume, Ipec/iefloBaHye UIN HeIIPUCTOHOe 061IeHne
(XapuroHoB 2019, 57-58).

[ToaTomy paboTOAATENIO IPUXOANTCS OLIEHMBATH ITOBEfIeHNe TIeflarOTMYeCKOro pa-
6OTHUKA [PV COBEPUIEHNI M aMOPATIbHOTO IMTPOCTYTIKA, UCXOMA 13 COOCTBEHHOTO IIpefi-
CTaBJ/IeHNA O MOPA/IbHBIX ¥ HPaBCTBEHHbIX LIEHHOCTAX.

CoBeplleHne Iefarorn4eckuM pabOTHMKOM aMOpPATbHOTO IIPOCTYNKA B CBA3U
C VICHIOJIHEHVIEM UM TPY[AOBBIX 00s3aHHOCTel! II0 MeCTy paboThI pacCMaTpUBAETCs KAk
AVICLUIIIHAPHBI IMIPOCTYIIOK, 32 KOTOPbIN IPeAIIoaraeTcs mpuMeHeHe K paboTHM-
Ky AVCLUIIMHAPHOTO B3bICKAaHMA, B TOM 4ucie yBonbHeHue (4. 3 ct. 192 TK PO). ITpn
3TOM HEOOXOAMMO YUYMTBIBATh NOPAMOK IPYMEHeHMA AVICHUIUIVHAPHOTO B3BICKAHMA,
ycraHoBeHHBIT cT. 193 TK PO®. B cinyuae coBepleHus negarorndeckuM pabOTHUKOM
aMOpaJIbHOTO IIPOCTYIIKA BHE MeCTa PaOOTBI WM IO MeCTY pabOThl, HO He B CBA3M C VC-
HO/IHEHVIEM UM TPYAOBBIX O0s3aHHOCTEN NMPOCTYIIOK He MOXKET PacCMaTpPUBAThCA Kak
AVCUMIIMHAPHBIA. TeM He MeHee yBonpHeHue pabotHuka 1o 1. 8 4. 1 ct. 81 TK PO
B 9TOM C/Iy4yae TaKXKe JOIyCKAeTCs 3aKOHO/IaTe/leM, HO He ITO3[IHeE OIHOTO rofia CO NHA
obOHapy»eHUs MpocTyIKa paboronareneM (4. 5 ct. 81 TK PO).

JJokasarenpcTBaMy, MOATBEPXKAAIOMMMY (PAKT COBEpIIEHMS NefarorMyeckuM pa-
OOTHIKOM aMOPaTbHOTO MPOCTYIIKA, MOTYT OBITh IIPOTOKOJ 3aCeJAHNA YUYEHOTO COBETa
obpasoBarenpHOI opranusanun (akynpreTa), IOCTAaHOBJIEHIE O IPUBJICYEHUN TPAXK-
laHVMHA K afIMVMHUCTPATVBHOI OTBETCTBEHHOCTH, IOCTAaHOB/IEHNE 00 OTKa3e B BO30OYXK-
IeHUY YTOI0BHOTO flefla, MEeUIIMHCKIE CIIPaBKM, BbIJaHHbIE B YCTAHOBJIEHHOM IIOPAJIKE,
U T.IL.

B nopo6HbIX crydasx ¢akT COBepIIeHNs aMOPaIbHOIO IPOCTYIKA C/IeAyeT Ipu-
3HATh HECOBMECTVMMBIM C IIPOJO/DKEHVEM BBIIIOTTHEHNSA IefjarOTMYecKuM pabOTHNKOM
€ro BOCIIUTATETbHON QYHKIUI.

Bompocam, mpAMO MIM KOCBEHHO CBA3AHHBIMM C KPUTepUAMM ¥ HpobreMaMu
OIIpefie/ieHNsl IPOCTYIIKA, COBEPIICHHOTO IIefjarormyecKuMm paboTHUKamMM (IIperoaa-
BaTeJIbCKMMM KafpaMi), KaK aMOPa/lbHOTO, YAE/IAIM BHUMAaHME Pas3IIIHbIe MeX/yHa-
ponHble opranmsanyi, B yacTHocty Opranusanus O6beguHenHbIx Haiuii mo Bonpocam
obpasoBanus, Hayku u Kyabrypsl (United Nations Educational, Scientific and Cultural
Organization, ganee — KOHECKO) n MexxpyHapopHas opranmsanus Tpygaa (manee —
MOT). Tax, PekoMeHmaIms 0 cTaTyce MpenofiaBaTeTbCKIX KapOB BBICIINX y4eOHBIX 3a-
BefieHuI1, npuHsATas Ha 29-it ceccun lenepanbhoit koHepenuerr HHECKO B ITapmxke
(21.10-12.11.1997), KOHKpETU3NPYET IOHATIE AMOPAIBHOTO IPOCTYIIKA.

B coorBercTBUM C PexoMeHpamuell HMKTO U3 IIpefCTaBUTe/Nell aKafleMI4ecKOro
coo011ecTBa, B TOM 4NC/Ie MpenofjaBaTenbckie Kaaphl, He JO/DKeH MOJBepraThCs JIVC-
LUUIUIMHAPHOMY B3bICKAaHMIO BIUIOTb [0 YBOJIbHEHM:, 32 MCK/IIOUYEHNEM CIydaeB, KOIja
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3TO JlellaeTCA Ha 3aKOHHOM M JOCTaTOYHOM OCHOBaHNM. Takoe OCHOBaHMe O/KHO OBITH
YCTAQHOBJICHO B XOJle He3aBUCUMOTO pa3b1parebCTBa CO CTOPOHBI KOIIET 110 Tpodeccyn
u/mmm 6ecpUCTPaCTHBIMM OPraHaMy, TAKMMMI KaK CYI.

PexomeHpjanyst oOpalaeT BHUMaHNe Ha TO, YTO YBOJIbHEHME IIeJarOrM4ecKoro pa-
OOTHNUKA B KaueCTBe AVCLUIUIMHAPHOTO B3BICKAHNUA 32 aMOPA/IbHBI IPOCTYIOK JOITy-
CKaeTCs TOJIBKO 110 IPUYMHAM, 3aTPArnBaIOIIUM HPOPeccUOHANbHbIE HOPMBI IOBEIeHSL.
K TakuM nprmymHaM, KOTOpble HEIIOCPENCTBEHHO KACAIOTCA IelarOrM4ecKux paboTHM-
KOB, II0 MHEHIIO aBTOPOB PexoMeH iy, OTHOCATCA:

— Cepbe3HbIe q)MHaHCOBbIe HapymeH]/m, V3BJICYCHUIEC HpOTMBOHpaBHOﬁI BbITOJbI
u3 yyeb6Horo mporecca (danpcudukanus CBUAETENbCTB, AUIVIOMOB 1 T.IL 3a
[IeHe>)KHOe BO3HATpaXK/ieHIe, CeKCyanbHble 100 ApyTrye yCIyTri);

— moppenka win danbcrduKanys pe3yn1bTaToB HayIHBIX NCC/IETOBAHNIT;

— BBIMOTATe/IbCTBA B LE/IAX IOTYYEHNS CEKCYaTbHBIX, (PMHAHCOBBIX WM APYTUX
MaTepyanbHbIX BBITOJ OT IMOAYMHEHHBIX MM KOJUIET 32 COXpaHeHNe 3a HUMU
mo/mKHOCTHU (paboThI);

—  CeKCya/bHble JIOMOTaTe/IbCTBA MM JIPYroe HellpaBOMEpHOe IOBefjeHNe B OT-
HOLIIeHVM O0YYaloIXcs, KO/UIET WIN APYTUMX pabOTHMKOB 00pa3oBaTeIbHON
OpraHus3aINy, a TAK)Ke BHICKa3bIBaHIE CEPbe3HbIX YIPO3 B UX ajpec.

PexoMmeHpanys1 He TaeT ONpefeneHsi aMOpaIbHOMY IIPOCTYIIKY, a JIMIIb oOpamaeTr
ocob0e BHIMaHIe Ha TeH/IepPHO 00YC/IOBIEHHOE Hacune. TepMUH «reHJepHOe Hacuiue
U IOMOTaTe/IbCTBa» MpeJIoaraeT HacumIye U JOMOIaTe/IbCTBA, HAIlpaB/IeHHbIEe Ha JINI]
[0 NPUYMHE UX II0/I0BOJ WIV TeHJePHON NMPUHAMIEKHOCTH 1160 HecopasMepHO BO3-
HEVICTBYIOIIE Ha JINL, KOHKPETHOIO II0JIa VIV KOHKPETHOM TeHIepHON IPYHAIIEKHO-
CTU U BKJIIOYAIONINE CeKCYa/IbHbIE JOMOTaTeIbCTBA.

He BHecnu sicHOCTM B olpefiefieHNe aMOPA/IbHOTO MPOCTYIKA HEJABHO MPUHATbIE
Konsenius MOT ot 21.06.2019 Ne 190 «O6 ucKOpeHeHNN HACUIUSA U JOMOTAaTebCTBA
B cdepe Tpyna» u Pexomenpanysa MOT Ne 206 ¢ ofHOMMEHHBIM Ha3BaHMEM, B KOTOPOI
U3/I0’KeHbI OCHOBHBIE IPAKTUYECKMe Mephl 110 MPUBEEHNIO HAI[MOHA/IbHOI IMPaKTUKU
B COOTBETCTBME C NONOKeHUAMY KoHBeHIIN.

Konsenums Ne 190 ob6paijaet BHUMAHIE, YTO TEPMIH «HACWUIME U JJOMOTATeIbCTBA»
B chepe Tpy#a 00603HaYaAET psf HeIpueM/IeMbIX (OPM ITOBeIEeHVS Y IPAKTUKI UK YTPO-
3Bl TAKOBBIX, U IpeJjlaraeT KOHKPEeTHBbIe Mepbl IO NMPefOTBPAIleHNI0 ¥ IPOTUBOfLH-
CTBUIO 5TUM HelpueM/IEMbIM BUJaM NoBefieHus. B coorBeTcTBMM ¢ TeKCTOM KOHBeHIIM
Ne 190 «HacmIue u [OMOraTeNnbCTBa» B cepe TPyAa, OyAb TO eAMHIYHBIN WIN HOBTOP-
HBIII CTy4ail, IPUBOIAT MM MOTYT IPUBECTU K GU3UIECKOMY, IICUXOJIOTNYECKOMY, CeK-
Cya/IbHOMY WIM 9KOHOMIYECKOMY BpeZy, BK/II04Yas reHIepHOe HAacuINe U CeKCyalbHble
pomorarenbcerBa (1. 1 ct. 1).

KonBeHIMs mpusHaeT HeOOXOAMMOCTb peajM3alyy MpaBa KaKIOro YeloBeKa Ha
cdepy Tpyna, CBOOOSHYIO OT HACWIVS M JOMOTATeNbCTB, @ TAKXKe BBIIENACT I'eH/IepPHO
00YC/IOB/IEeHHOE HaCWUINE.

Taxoke Konsennusa Ne 190 obpaijaeT BHUMaHKe Ha HELOIYCTUMOCTD (PU3MYeCcKOro
HACWINs, CTIOBECHOTO OCKOPOJIeHVs, 3alTyTMBaHNA U MOOOMHTA, CEKCYalIbHOTO JOMOTa-
TEe/IbCTBA, YTPO3 U MpecieOBaHNA.

Heckonbko panee, 23.11.2012, Ha 38-M IyIeHapHOM 3acefaHuy Me>Xnap/1aMeHTCKOM
accam6nen rocypapcts — yuactHukoB CHI B r. Cankr-Ilerep6ypre, [TocTanoBneHueM
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Ne 38-8 6bu1 puHAT MopenbHblil 3aK0H «O6 OTBETCTBEHHOCTH YYaCTHUKOB 006pa3oBa-
TeIbHOTO Ipoliecca» (fanee — MojienbHBIi 3aKOH), T7ie, B YaCTHOCTH, IAaHO OIpefie/ieHNne
TEPMMHOB «MOpaIbHasA HOPMa» U «JUCHUIUIMHAPHAA OTBETCTBEHHOCTD IE€JarOrn4ecKmnx
PpabOTHMKOBY.

MopanbHas HOpMa OIpefenAeTcs Kak HOpMa HPaBCTBEHHBIX TPeOOBaHMIT, BBICTY-
MAIUX B Ka4ecTBe IIpuMepa 1 06pasiia TaKoro IoBeJieHNA B 00IecTBe, KOTOPOe MaK-
CMMaJIbHO COOTBETCTBOBAJIO ObI MHTepecaM MMYHOCTH (CT. 1 MopenbHOro 3aKoHa).

Bce y4yacTHUMKYM 06pa3oBaTeNbHOTO MPOLIECcca HECYT OTBETCTBEHHOCTD, B TOM YNCIIe
MODAJIbHYI0, KaK 3a HapylleHue COLMANbHbIX HOPM, TaK ¥ 3a COBEpPILIEHME IIPOCTYIIKA,
IPOTUBOpEYAllero OOIeNpUHATHIM HOpMaM Mopanu (cT. 16). Hapyurenne mpaBoBoit
HOPMBI pacCMaTPMBAETCS KakK 0@3HPaBCTBEHHBII IIOCTYIIOK, KOTOPBIIL, TIOMIMO IOpVIN-
9ECKOIA, BIEYET €Il ¥ MOPA/IbHYIO OTBETCTBEHHOCTb.

B MopenbHOM 3aKOHe IEpPeYNCIeH PAJl OCHOBAHMIT MOPa/IbHO OTBETCTBEHHOCTH,
KOTOpBIE OTHOCATCA KO BCEM y4acTHMKaM 00pasoBaTe/lbHOTO Ipolecca. Takumm ocHO-
BaHMAMIU IPU3HAIOTCA JieiicTBuA (0e3/1eiicTBMA) YIaCTHMKOB 00pa3oBaTeIbHOTO IIPO-
1jecca, COOTBETCTBYIOLINE OIPENETEHHOMY HapYIIEHNI0 COLMA/IbHbIX HOPM M/IM COBEp-
HIEHNIO IIOCTYTIKA, IPOTUBOpeYallero HopMaM Mopann. HekoTopble 13 3TUMX OCHOBaHUI
HEIIOCPeCTBEHHO OTHOCSATCS K MeJarorn4eckuM paboTHUKAM 06pa3oBaTe/IbHBIX Opra-
HM3aLUI, HaIIpUMeEp:

— HeyBOXMNTE/IbHOE OTHOIIEeHMe K KOHCTUTYIIIOHHOMY CTPOIO, HAI[MOHATbHON
KyZbTYpe, UCTOPUY, TPAAULIMAM TOCYAAPCTBa;

— HEOCMOTPUTENIbHOCTD IIe[JarorMueckoro paboTHMKa B BbIOOpe Apy3eil U 3HAKO-
MBIX, YCTAaHOBJIEHIM CBs3€ll, KOTOpble MOTYT €0 CKOMIIPOMETUPOBATbh;

— pacHpoCTpaHeHue CIyXOB, CIUIETEH ¥ JPYroil HeIpOBepeHHON MH(OpMaIm
COMHUTENbHOTO XapaKTepa;

— UTHOpMPpOBaHME 3[JOPOBOro o0Opasa >KM3HU, HecOOJNIofeHVe IIPaBUI JTMIHON
¥ 001leCTBEHHOI TUTIEHbI;

— OTCYTCTBUE KOHTPOJIA 32 ITOBefieHNeM, YyBCTBAMI, SMOLMAMM;

— PpacmpocTpaHeHNe CBeJleHNIT, KacalolMXCsA YaCTHOM >KM3HY VHBIX YIaCTHUKOB
06pa3oBaTeIbHOTO IPOLiecca.

MopenbHblit 3aKOH 06palaeT BHMMaHMe, YTO HAIMOHAIbHBIM 3aKOHOJATeTbCTBOM
MOTYT YCTaHABAMBATLCSA U [IPyTVe OCHOBAHMA MOPA/IbHOI OTBETCTBEHHOCTH JJIA BCeX
Y4aCTHUKOB 00pa3oBaTelIbHOTO IPOLiecca, B TOM YNMC/Ie M /IS Hefjarornyeckux pabor-
HIIKOB.

Tak, MunmncrepctBo mpocBemtenuss Poccun u IIpodcors pabOTHUKOB HAPOTHO-
ro obpasoBanus u Hayku P® B [Tuceme ot 20.08.2019 Ne MMI1-941/06/484 npencraBunu
ITpuMepHOe MOIO>KeHMe O HOpMax NPOdecCcHOHaNTbHONM STUKY HeJarornueckux paboT-
H1KOB. Co3HaBas 0COOYI0 OTBETCTBEHHOCTD IIepef] TOCYAapCTBOM, OOILIeCTBOM U IPaK-
nanamy, [TonokeHne obpaiiaeT BHUMaHMeE, YTO Iefjarornieckue paboOTHUKY IIPY3BaHBbL:

—  yBaXKaTh 4eCTb ¥ JOCTOMHCTBO 0OYYaIOLINMXCS U [PYTUX YIACTHUKOB 0Opa3oBa-
TeJIbHBIX OTHOLIEHNI];

— JVICK/IIOYaTh HEVCTBUS, CBsI3aHHbIE C BAMSIHMEM KaKUX-TMOO JTMYHBIX, UMYIIle-
CTBeHHBIX ((PMHAHCOBBIX) ¥ IHBIX MHTEPECOB, IIPEIATCTBYIOIIX JOOPOCOBeCT-
HOMY VICIIOJTHEHMIO TO/DKHOCTHBIX 0053aHHOCTeIT;
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— HIPOSBIATH HOOPOXKENTATeIbHOCTD, BEX/IMBOCTD, TAKTUYHOCTD U BHMMATE/Ib-
HOCTb K OOYYaloIMMCs, MX POAUTEIAM (3aKOHHBIM IPeICTaBUTENIAM) U KOJI-
jeram;

— NpPOSIB/SITH TEPHMMOCTD U YBaXKE€HMe K 0OBIYasM M TPAfULMAM HapomoB Poc-
cuiickoit Pefepary u APYIUX FOCYAAPCTB, YIUTHIBATH KY/IBTYPHbIE U VHbIE
OCOOEHHOCTH Pas3IMYHBIX COLMANBHBIX TPYII, CIOCOOCTBOBATH MEXKHAINO-
HAJIbHOMY 1 MEXXPE/IUTIO3HOMY B3aMMOZEIICTBIIO MEXY 00yJarommMucs;

— co6mofaTh NpyY BBINOTHEHUN IPO(ecCHOHaTbHBIX 005 3aHHOCTEI PAaBEHCTBO
npaB u cBOOOJ YeoBeKa U IPAKHAHNHA, He3aBUCHMO OT II071a, PAchl, HALVO-
Ha/IbHOCTH, 53bIKa, IIPOMCXOXKAEHNS, MMYIECTBEHHOTO 1 JO/DKHOCTHOTO I0-
JIOKEHVISI, MeCTa >KUTE/IbCTBA, OTHOIMIECHVS K PE/INIUM, YOKeHMII, IpUHaf-
JIeXXHOCTH K 061IeCTBEHHBIM 00BEIIHEHNSIM, @ TAK)Ke JPYTUX 00CTOSTENbCTB;

—  IPUAEP)KMBATHCS BHEILIHETO BIJA, COOTBETCTBYIOIETO 3afjadaM peasn3yeMoit
06pa3oBaTe/IbHOI IIPOrPAMMBI;

— BO3IEPKMBATbCA OT Pa3MEIIEHNA B CETU MHTepHeT, B MecCTax, ,T_[OCTyHHbIX 1A
metelt, nHGOPMALN, IPUYMHSIOMINIL Bpe 30POBbIO 1/ VI PasBUTHIO HeTeit;

— u30erath CUTYaINil, CIOCOOHBIX HAHECTY BpeJ, YeCTH, JOCTOMHCTBY U JIeTIOBOI
peryTaryy Iefarornieckoro paboTHMKA U/MIN OPTaHU3aLNY, OCYIIeCTBIAI0-
e’ 06pa3oBaTe/IbHYIO NEATENTBHOCTD.

HapyuieHne nepeuncieHHbIX 003aHHOCTEN MOXKET pacCMaTpUBaThCs paboToare-
JIeM KaK COBepIIeHe IefjlarorMieckKuM pabOoTHUKOM aMOpalbHOTO MpocTynkKa. OgHako
paboromartenp 06s13aH 06eCednTh CIPABEMINBOE I OOBEKTUBHOE PACCIENOBAHIE CO-
BepIIEHHOTO pabOTHNKOM aMOPa/IbHOTO ITPOCTYTIKA, @ IPY HEOOXOAMMOCTY 00eCIIeunThb
3aIUTY 9eCTH, JOCTOMHCTBA U AeJIOBOJ PelyTalliy TAaKOro pabOTHMKA.

Cpepu mpodero TK P® oTHOCUT K aMOpaIbHBIM IIPOCTYNKaM IIPUMEHEHNE, B TOM
YIIC/Ie OffHOKPATHOE, METOJ[OB BOCIIMTAHYA, CBA3AHHDIX € GM3NIECKVIMI 1/ VIV IICUXIYe-
CKUM HacuIueM Hajl IMYHOCTBI0 oOyJaroiierocs (Bocnuranumka) (. 2 ¢t. 336 TK PO).

IIpencraBisieTcs, 9TO B YC/IOBUAX 00pa3oBaTe/IbHOTO IIpoliecca paboTofaTe b Yalie
CTaJIKMBAETCS C IPOsABJICHNEM IICUXIYECKOTO0, HeXKe (PM3MYeCKOTO HaCYIIVA HaJl Ind-
HOCTBIO oby4aromerocst. OIHaKO 3aKOHOJATe/Nb He PaCKpbIBAeT MOHATYE IICUXIIECKOTO
HACUINS, YTO 3aTPYAHsAET NpuMeHeHue II. 2 cT. 336 TK PO npu pactopxeHnn TpyRoBoro
JIOTOBOPA C MEAATOTNYeCKUM PAaOOTHUKOM.

Icuxuueckoe Hacunue crefyeT paccMaTpUBaTh KaK IICUXMYECKOE BO3ZEICTBIE Ofi-
HOTO YejioBekKa (Tefjarornyeckoro paboTHMKa) Ha Apyroro (06y4aromierocs), Hapyuamo-
Ijee IPABO IPakK/aH Ha IMYHYIO HEIPMKOCHOBEHHOCTD (B IyXOBHOM cMbIcie). [Icuxmye-
CKOe Hacuye 3aK/TI09aeTCs B BO3JeCTBUY Ha IICUXUKY Ye/IoBeKa ITyTeM 3allyIMBaHu4,
yrpo3 ¢uU3MYecKoll paclpaBoil ¢ Ie/lbl0 CIOMUTb BOMIO MOTEPIIEBIIETO K COMPOTUBIIE-
HUIO, K OTCTaVBAHMIO CBOVIX IIPaB 11 MHTepecoB. IIcuxmdeckoe Hacumie MOXXeT IPUBECTI
K HEPBHOMY WU JaXke AylieBHOMY 3aboneBanmio (Tuxomupos 2000, 256).

K dpopmam ncuxmdeckoro HacuImsa MOXXHO OTHECTH CNIeAYIOIMe NeiiCTBUS IIefaro-
TIYeCKOTO pabOTHUKA:

— CO3[aHMe YCIOBWIT I/ MpefHaMePeHHON U30/iLuy obyJarolerocs: (Bocmu-
TaHHMKA);

—  3aIyT¥MBaHUe WM YTPO3bI B aipec o0ydarouierocs (BOCINTAHHIKA);
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— ocKopOJIeHMe U YHIDKEHe JIMYHOTO JOCTOMHCTBA, oOydarolierocs (BOCIUTaH-
HUKA);

— IeMOHCTpPAaLMIO HEraTMBHOTO OTHOIIEHMs K 00yJaroleMycs (BOCIIUTAaHHUIKY);

— IpexbsBJIeHIE 3aBBIIICHHBIX TPeOOBAHNUIL, He COOTBETCTBYIOIIUX BO3PacTy 00-
y4arolerocs (BOCIUTaHHMKA);

— CUCTeMaTN4ecKylo He0OOCHOBAHHYIO KPUTHKY oOyuaromierocs (BOCIHMTaHHU-
Ka), BBIBOJAIIYIO €r0 U3 IyIIEeBHOTO PaBHOBECHS;

— He3aCTy>KeHHOe 3aHVDKeHNe OLleHKY 3HaHMIT 00y4arolerocs;

— HacTpaMBaHNe HeTraTMBHOIO OTHOIIECHVS KOJUIEKTUBA K KOHKPETHOMY 00y4aro-
memMycsi (BOCIUTaHHUKY);

— CKIOHeHMe 06y4Jalollerocs (BOCIMUTAHHNKA) K TAlTHOMY MH(OPMIPOBAHMIO IIe-
JaTOTMYeCKOTro pabOTHMKA O COOBITHAX, IIPOMCXOMAIIVX B TPYIIIIe.

Pemenne o npumenenun 1. 8 4. 1 ct. 81 TK PO wmn 1. 2 c1. 336 TK PO B xagecTBe
OCHOBAHMA IS TIPEKpallleHNsI TPYAOBBIX OTHOLIEHMII C MeJarorn4eckuM pabOTHUKOM
B CNIy4asiX MPOSIBJICHNUS IICUXOJIOTMYECKOTO HacuIusl paboTofareb MPUHMMAET CaMO-
crosTenbHO. Ha Haur B3I/IsAA, B C/Iydae MOATBep>KAeHMs (PaKTa ICUXOIOTMYECKOro Ha-
CUJIVISI CO CTOPOHBI EJAarornyeckoro paboTHMKA XKeMaTe/IbHO IPUMEHSATD ClleliMalbHOe
OCHOBaHIe IIpeKpallleHNsA TPYHLOBOro JOTOBOPa, yKazaHHoe B II. 2 cT. 336 TK PO.

Tak, ecnu B Xofje CyfeOHOT0 pa3bupaTenbcTBa OyeT yCTaHOBIEHO, YTO IMETIO MeCTO
OIHOKpaTHOe (u3ndecKoe /WM ICUXNIeCKOe HaCUINe 110 OTHOLICHMIO K 00yJarolle-
Mycs ¥ paboTofaTeb YBOMN IIeJarorn4eckoro paboTHMKA 3a 9TOT IMPOCTYIOK IO II. 8
4. 1 c1. 81 TK PO, To cyn MoXeT M3MEHUTD 3TO 00ljee OCHOBaHME Ha APYToe, CIelab-
Hoe — 1. 2 cT. 336 TK P® (Anennsaunonnoe onpenenenne Moco6bcyna ot 25.05.2016
Ne 33-14198/2016).

Kpome Toro, cT. 261 TK PO nmosBosnAeT pacTOprHyTh TPYAOBOI JOrOBOP Mo 1. 8 4. 1
cT. 81 TK PO n 1. 2 ct. 336 TK PO make ¢ Temu muijamu, ¢ KOTOPBIMY 110 0011eMy IIpa-
BIJIY YCTAHOBJICH 3alIpeT Ha ero pacTOp>KeHMe 10 MHUIMATYBe paboTomaTesl, a UMEHHO:

—  COKeHIIMHOI, MMeIolell pebeHKa B BO3pacTe IO TPEX JIET;

—  OJIHOKOII MaTepbI0, BOCIIUTHIBAOIIEN pebeHKa-MHBaMNIa B Bo3pacTe 1o 18 et
MU MajlofieTHero pebeHka — pebeHKa B Bo3pacte fjo 14 7eT;

—  [IpyTMM JIMIIOM, BOCIIMTBIBAIOLIVM YKa3aHHBIX JleTell 6e3 MaTepis;

— poputeneM (MHBIM 3aKOHHBIM IIpeCTaBUTeNeM peOeHKa), SIBJIIOIMMCS efUH-
CTBEHHBIM KOPMIIbI[eM pebeHKa-MHBAMNA B BO3pacTe [0 18 et mau equH-
CTBEHHBIM KOPMIIbLieM pebeHKa B BO3pacTe [0 TPeX JIeT B ceMbe, BOCIIUThIBA-
Iolelt Tpex U 6ojee MajIOIeTHUX JieTeil, eCIM APYTOoil poAnuTeNnb (MHOI 3aKOH-
HBIII IPEeACTaBUTENb pebeHKa) He COCTOUT B TPYOBBIX OTHOIICHMSIX.

[Tonmaraem, 4TO COBeplleHMe IEfATOrMYeCKMMY pabOTHMKaMu 00Opa3oBaTeIbHBIX
OpI‘aH]/I?:a].U/I]?I aMOpa/IbHbIX HpOCTyHKOB HCJIOHYCTI/IMI)I, HOCKOTII)KY BBIXOJAT 3a paMKI
aKafleMIIeCKOIl STUKM, BPesT KaueCTBY 0OpasoBaHus, penyTannuu Byda U obpa3oBa-
TeJIbHO CUCTEME B II€/IOM.

TaxuM 06pasoM, aMOpanbHBIl IPOCTYIOK — 3TO pasHOOOpasHble HOpPMBI MOBe-
nOeHus-, ,T.[ei[CTBI/IH " IIpOABIIEHNA OTHOHIeHI/I]?I, 1I€/IbI0 KOTOPbBIX BbICTyHaeT HaHECEHIEe
$u3NIeCKOro, MCUXOMTOINIECKOT0, HPAaBCTBEHHOTO, CEKCYaTbHOTO WY 9KOHOMIYECKOTO
yiep6a (Bpena), a TaKKe Te AeICTBISL, KOTOpbIe HAHeC/IU WIN C OOJIBIIION BEPOSTHOCTDIO
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MOTYT HaHeCTJ TaKO¥ yiep6 HelmpeHaMepeHHO. AMOPaIbHbII IIPOCTYIIOK MOXKET ObITh
COBepIIIeH OIHOKPATHO MO0 HOCUTD HOBTOPSIOLINIICS XapaKTep.

2.4. [leiicmeus nedazozuueckozo pabomuuxa,
Komopvte credyem CHUMAMy XapaccmMeHmom

XapaccMeHT — aHIIMIICKOE CTIOBO, KOTOPO€e OOBIYHO IIEPEBOATCS Ha PYCCKMIA S3BIK
KaK «JOMOTaTe/IbCTBO», T. €. HAa30I/INBOE TTOBEJjeHNe, HalleJIeHHOe Ha II0JIOBYIO CBA3b 10
MeCTy paboThl, a TAK)Ke APYrue BUIBI HEVICTBUII, IIPOVU3BOAMMBIX BOIPEKM >KETaHUIO
06beKTa. ITOT TEPMIUH MPUIIIEN K HaM 13 eBporerickux ctpan u CIIA, Hanbonee akTuB-
HO €ro CTajIM MCIIONb30BaTh C ceperyubl 2017 I. Kak B ceTu VIHTepHeT, Tak U B CpPeCTBax
MaccoBoit MHGpOpMaL UL,

B pasnmmyHbIX 3apy6eKHBIX CTpaHaX 3aKOHOMIATEIbCTBO, Kacalolleecs OIpele/IeHNs
TepPMIHA «XapaCCMEHT» U Mep OTBETCTBEHHOCTH 32 9TY AeVICTBYS, CYLECTBEHHO OT/IN-
yaeTcsl. B eBpoIeiicKmx cTpaHax 3a AeicTBUs, MOAIAAoIINe IO, XapACCMEHT, TIPeRyC-
MOTpeHa IIPaBOBasi OTBETCTBEHHOCTb OT MITPAHBIX CAHKINII IO YTOTOBHOI. 3HAKOM-
CTBO C MeCTOM PaboThl (pabourM MecTOM) IpK HaiiMe Ha PabOTy HAuMHAETCs C Mpef-
YIPEXAeHNsI O HeOIYCTUMOCTI XapacCMEHTa.

Yaie Bcero moOf XapacCMEHTOM IIOJPa3yMeBAIOT CEKCyanbHOe ITOMOTaTeIbCTBO,
KOTOpOe MOXKeT IPeCTaB/IATh KaK sBHOE, TaK ¥ CKPbITOE, 3aBya/MpOBaHHOe (HaMeKI1)
CeKCyanbHOe MIPUTSI3aHNe.

Tak, B npaBoBoit cucteme CIIIA sexual harassment o3HadaeT mpecTyIieHne, Hapy-
IIaoliee HEIPUKOCHOBEHHOCTD IMYHOCTY YeloBeKa I BbIpajkalolljeecsl B BUIE OIpefie-
JICHHBIX CEKCYa/IbHbIX JOMOTATeNbCTB.

B Poccuiickoit @enepaunn monsatue sexual harassment opuanueckn He 3aKperuie-
HO, IT09TOMY BO3HUKAIOT NPOOIEMBI C €0 TPaKTOBKOI. Pedb mpeT o HeXXelnaTeIbHOM
BHUMAaHIMU CEKCYaIbHOTO XapaKTepa cO CTOPOHBI OHOTO JIUIIA, KOTOPOE CTABUT APYroe
muio (>kepTBY) 3TOrO BHUMAaHMs B HEIOBKOe HonoxeHme. [Tofo6HOe BHUMaHEe — 9TO
He TOIbKO COMHUTE/IbHbIE LIy TKI, XeCThI, 3ByKI1, KOTOPbIe MOTYT OCKOPOUTD U YHUSUTD
JKEPTBY, HO 1 TIOTIBITKY M3HACU/IOBAHNS W/IM VIHBIE BUJIBI JOMOTaTe/IbCTBA.

Omnpenenenye xapacCMeHTa — JOCTATOYHO CIOXKHAA M Ae/MKaTHasA 3agada. Cyiie-
CTByeT O4YeHb TOHKas I'PaHb PV NMPU3HAHUM KaKUX-TMOO HENPUATHBIX /I YelloBeKa
IeICTBUIL CO CTOPOHBI JPYTOTO ML XapacCMEHTOM. B Kakoil-To Mepe CUTyaIysl YIpo-
I[aeTcsl, KOIZja OffHO JIMI[O MIPSIMO YKa3bIBaeT APYTOMY JIMILY Ha TO, YTO €My HeNPUATHO
ero nosefenne. Ho Bce ycmoxHAeTCs, KOT/ja M3-3a CThIJJA MM CTPaxa KepTBa He MOXKET
BBIPA3UTh HEJOBOIBCTBO WM BBIHYXK/IEHO CMUPUTBCS C OCKOPOUTEIbHBIM IIOBEeHVEM
Ipyroro nuua. XapacCMEHT MOXKET IPUBOJUTD K HPABCTBEHHBIM CTPAIaHVIM YeTOBeKa,
107 KOTOPBIMM C/IeflyeT IOHMMATB OLIYIeHNe CTpaxa, CThI/ja, YHVDKEHS,  paBHO MHbIe
HeO/MaronpusTHbIE [/IsI HETO B IICUXOMOTMYECKOM IUIaHe IePeXVBAHMS U CTPafiaHus.
ITogo6HbIe cuTyanuy 0OBIYHO BOSHMKAIOT MEXAY MpefcTaBuTeneM paboromarens (py-
KOBOZMTENEM) ! paOOTHUKOM ([IOAYMHEHHBIM), MEX/Y MeAarorniecKuMu paboTHIKaMM
(komieramm), MeX/y Mearorn4eckuM paboTHUKOM 1 00yYaroMMCs (BOCIMTAaHHUKOM)
U T.IL

K xapaccMeHTy OOBIYHO OTHOCSAT OCKOPO/IEHNS, HEIPUCTONHbIE IPefIOXKeHIs,
MIAHTQX C LEMbI0 NPUHYXKAEHNS K 4eMy-T100 ¥ PasiMIHOro pofa IPUKOCHOBEHMUS,
a TaK)Xe BCe TO, YTO HAPYIIAET /IUYHOE NPOCHPAHCIBO0, HALIPUMEDP HAEeMOHCTPATUBHOE
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obcyx/eHre GUIyphbl M BHEIIHETO BMJIA YeIOBEKa, KOMMEHTAPUY 110 IIOBOAY ITyOMHBI
JIeKOJIbTe, HaBA3YMBBIe 0OBATNA, IUIIKY, IOIIAKMBAHNA U T. /. Takue [ieiicTBUA Bapbu-
PYIOTCA OT HeKOPPEKTHBIX HIYTOK ¥ 3aMeYaHMit 10 GU3MIECKOTO yAep>KMBAHNA U HOIIbI-
TOK YEeIMHUTBCA C )KEPTBON B 3aKPbITOM IIOMEILEH.

B mpaBoBOM mO/Ie TEPMIUH «XapacCMEHT» Yallle IIpUMeHsAeTCA K TeM OTHOLIEHMAM,
B KOTOPBIX €CTb MePapXMs, KOIJa OHO MMLO NPOAB/IAET HEYMECTHOE BHUMAHNE K JPY-
TOMY JIMITY, HAXOJAIIEMYCS OT HETO B OIIPENI/IEHHON 3aBUCUMOCTIL.

K ocHOBHBIM popMaMy XapacCMEeHTa MOYKHO OTHECTH:

—  CeKCyanpHyo (caMasi pacIpoCTpaHeHHas);

—  penurno3Hyo (KOorja ofHO JIUIIO He COITIACHO C PeTUTMO3HbIMY B3ITISIAMMU PY-
rOro JINIIA U TIPEHEOPEKNTENBHO O HUX OT3BIBAETCS);

— BO3pACTHYIO (KOIa OJHO JIUI[0 TPETUPYET APYTrO€ M3-3a TOTO, YTO TOT MIIAJIIe
WU CTapile);

— mo/oBYIO (KOIfja My>K4/Ha CYUTAET, YTO OH MMeeT OOJIbIIe IIPAB 110 CPABHEHMIO
C JKEHIIMHO, ¥ OTHOCUTCS K Hell IIPY 9TOM YHU3UTEIBHO);

—  HALMOHAIBHYIO U PACOBYIO.

Konsennuss MOT Ne 190 cunTaeT HacwIMeM M 3alpelraeT TaK Ha3bIBaeMBbINl BUP-
TYa/IbHBIIl XapaCCMEHT, OCYIeCTBIIsEMbIII 110 TenedOHY, ITIEKTPOHHOI II0UTe, Yepes COo-
OMaabHbIC CETU U C ICIIOJIb3OBAHVIEM HPYI‘I/IX I/IH(l)OpMaLU/IOHHbIX n KOMMYHI/IKa]_U/IOHHbIX
TE€XHOJIOTUIA.

B HINPOKOM CMBbIC/IE€ MEPDI HpaBOBOi{ OTBETCTBEHHOCTU 3a H€I7ICTBI/I$I, CBsI3aHHBbIE
C XapaCCMEHTOM, IIPUMEHUMBI KO BCeM HaeMHBbIM paOOTHMKaM.

CrefiyeT IpusHaTh, YTO XapaCCMEHT — 9TO CBoeoOpasHast popMa AUCKPUMUHALINI,
yllleMJIEeHNE IIPAB APYTOro Y€/I0BEKA, HAIIPAB/IEHHbIE HA JOCTVKEHE KOHKPETHBIX 1je/1el
(ymoBneTBOpeHNe CEKCYa/lbHBIX JKeTaHWi, BOIUIOLeHNe «O0IbHBIX» (paHTa3Mil, JoKasa-
TENbCTBO YIepOHOCTHU YeNoBeKa 13-3a IPUHALTIEKHOCTH K IPYToit pace, HALMOHATBHO-
CTU, IIONTY, PE/IUTUY U T. II.).

[TpMMeHUTENBHO K MeJarornyeckM paboTHMKAM XapaCCMEHT MOXKHO pacCMaTpu-
BaTb KaK CBOe0OpasHyio GopMy IPOsIBIEHNSI aMOPATIbHOTO MPOCTYIIKA, 32 COBEpILIEeHNe
KOTOPOTO MOXKET IIOC/IEI0OBATh AVICLUIIIMHAPHAA OTBETCTBEHHOCTD BIUIOTD /IO YBOJIbHE-
HUA.

2.5. Hexomopuvie npobnemvt npu y60nvHeHUU pabomHuKos
3a amopanvHblil NPOCMynox

CyuiecTBeHHOIT npo6memort npumeHenus 1. 8 4. 1 ct. 81 TK P® kak ocHoBaHuA
PacTOp>KeHMA TPYHLOBOTO NOTOBOpa ABJAETCA TO, YTO «aMOPAJIbHBIN IPOCTYIIOK» IIPefi-
CTaBJIAeT CO0OII He CTOIBKO IPAaBOBYIO, CKOJIBKO MOPAIbHO-3TUYECKYI0 KaTeTOPHIO.

CoBepleHne aMOPaIbHOTO IPOCTYNKA MOXeT OBITh CO3HATENbHO MM HECO3Ha-
TE/IbHO CIIPOBOLMPOBAHO MNO0 00YC/IOB/ICHO MHBIMYU TPeOyOMMMY BHUMAHMA 00CTO-
ATENbCTBAMU (HAIIpUMep, CTPecC B pe3y/ibTaTe CMepPTU OIM3KOTO POACTBEHHUKA U JIp.)
(IJe6nsakoB 2014, 257). B HEKOTOPBIX CIy4asX aMOPA/IbHBIN IPOCTYHOK CBSI3aH CO
CTPECCOBBIM COCTOSHMEM, B KOTOPOM OKa3bIBAETCA MeJAarorndecKnii paboTHNUK B CBA3M
C HeIIpaBOMEPHBIMU JEVICTBUAMM 00y4aloLlerocsl Wi KOJUIeru 1o uexy. IIpencrasis-
eTCsl, YTO OOCTOATeNbCTBA [YIIEBHOTO COCTOSHMA PAaOOTHMKA JOMDKHBI YUUTHIBATHCA
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paboTonareneM mpy INpUMEHEHMM K IIefarormyeckKoMy pabOTHUKY AUCHVIIIMHAPHOTO
B3bICKAHUsA, B TOM 4MC/Ie yBOMbHEHUA 110 11. 8 4. 1 ¢T. 81 TK P®. Taxxe coBepiueHne amo-
PAIbHOTO TPOCTYIKA JO/DKHO OBITh MOATBEPXKIEHO JOCTOBEPHBIMU M yOeIUTETbHBIMI
JI0Ka3aTe/IbCTBAaMI, IIOJTyYeHHBIMY Pa0OTOaTe/IeM B YCTAHOB/ICHHOM HOPSIJKe.

TpynoBoe 3akoHOIATENIBLCTBO He [jaeT OTBETa Ha BOIPOC, KaK IMOCTYINUTh paboTo-
JIaTeJIio, eCIIV MearOrN4ecKnii pabOTHNMK COBEPIIN/I aMOPA/IbHBII IPOCTYIIOK IO MECTY
paboTsl, HO B Hepabodee BpeMsA. OCOOEHHOCTM TPYHOBOI HEATENTbHOCTHU IIefjarormye-
CKOro pabOTHMKA 3aK/TIOYAl0TCS B TOM, YTO IIOSIBJICHNE €T0 B 00pa3oBaTe/IbHOI Opra-
HU3aIMu B M060e BpeMs, ero MoBeJleHe U lake BHEIIHWIT BU IIPSAMO MM KOCBEHHO
CBSI3aHBI C 9/IeMEHTaMV BOCIIUTAHVS 00yJaromuxcs. B ogoOHbIX c/ydasx coBeplleHne
TeflarorM4ecKyM pabOTHMKOM HelTpaBOMEPHbIX [elICTBII, IIOAIIA/IAIOII X IO} aMOPaJIb-
HBIII IPOCTYIIOK, BCe ke JO/DKHO PacCMaTpuUBaThCs paboTozaTesieM KaK AMCLMIUIHAD-
HBI IPOCTYIIOK.

IIpencraBnseTcsa, YTO CeKCya/lbHble JOMOTaTe/lbCTBA 10 OTHOIIEHMIO K JPYTUM
KOJITeraM ¥ 00Y4aoIIMCSA CO CTOPOHBI IIefJarOTMYeCcKOro paboTHIKA OTHOCATCS K aMO-
PaIbHBIM IIPOCTYIIKAM, IIPY YCTIOBUM YTO B IEVICTBMAX PAOOTHUKA COfEPXKATCs d7IeMeH-
ThI IPUHY>KIEHNA APYTOro JNIA K II0JIOBOMY CHOIICHNUIO, MY>KeTIOKCTBY, 1eCOMAHCTBY
U K MHBIM JIeICTBUAM CEKCya/lIbHOTO XapakTepa. IIpu 3ToM Heb3sA MCKII0YaTh IpyBIIe-
JeHIe TefJarOrMYecKOoro pabOTHNKA K YTOJIOBHOI OTBETCTBEHHOCT! B COOTBETCTBUM CO
cT. 133 Yronosuoro xopiexca P® o1 13.06.1996 Ne 63-03 (nanee — YK PD) (mony>xneHue
K JIeJICTBUAM CEKCYaTbHOTO XapaKTepa).

OpHako, KaKk OTMeYaeTcA B YrOJIOBHO-IIPABOBOI JIUTEpaType, «TONbKO Ipemioxe-
HJe BCTYINUTD B II0JIOBOE CHOLIEHME K JINILY, KOTOpOe HaXOAUTCA B KaKOM-mbo 3aBu-
CUMOCTU OT 3TOTO YeJIOBEKa, He COfIEPXKUT COCTaBa MPeCcTyIIeHNs, IIPeyCMOTPEHHOTO
cT. 133 YK P®» (Iangpkun, Axmenos 2018, 76).

Kak Mbl BUVM, B 3aKOHOJIATe/IbCTBE OTCYTCTBYET (POpMaIM30BaHHBII UM XOTS OB
IpYMepHbI IIepedeHb KOHKPeTHBIX IIPOCTYIIKOB, COBEPLIEHNE KOTOPBIX IIPEJOCTABIANO
ObI paboOTOAATEIIO IPABO PACTOPTHYTh TPYAOBOIL JOTOBOP C MEAArOTMYECKUM pabOTHM-
koM 110 11. 8 4. 1 cT. 81 TK P®. Kpome Toro, 0TCyTCTBME YeTKOII MpOLeyphl IIpeKpalie-
HYSI TPYAOBBIX OTHOIIEHNUII 110 JAaHHOMY OCHOBAHUIO TaK)Ke He CIIOCOOCTBYeT 3alluTe
CTOPOH TPY/IOBBIX OTHOIIEHNI OT HeOIaroMpUATHBIX ITOC/IEACTBIIT, KOTOPbIe MOTYT BO3-
HYIKHYTb TPV YBO/IbHEHVM II€iarornyeckoro paborumka o 1. 8 4. 1 ct. 81 TK PO.

ITogo6Has cuTyanys He CHOCOOHA IIpeOCTepeYb CTOPOHBL, B TOM YNC/Ie paboToxa-
TeJIsA, OT IPUHATIA HeOOIYMaHHBIX pellleHNil TPY NPeKpallleH!M TPYHLOBbIX OTHOLIEHMI
3a COoBepIIIeHNe MearorNIecKM pabOTHMKOM aMOPaIbHOTO IIPOCTYIIKA, @ TAKXKe Orpa-
HIYUTb PaMKH, B IIpefieflax KOTOPBIX MOIVIO ObI IPUMEHATbCS JaHHOE OCHOBaHNe Ipu
PacTOp)KeHNN TPYA0BOTO JOrOBOPA.

2.6. Ocobennocmu npoyedypol y601bHEeHUS Ne0A202UHECK020 PAOOMHUKA
3a amopanvHbLli NPOCMYNnoK

ITpu pacropxeHun TpynoBoro gorosopa 1o I. 8 4. 1 c¢t. 81 TK P® neobxommmo
YCTQHOBUTD (DaKT COBEPLICHN ITefarornyecKM pabOTHUKOM aMOPa/IbHOTO IMTPOCTYIIKA;
KpOMe TOT0, pab0TOo/IaTeTI0 HeOOXOIMO OIIpeeNINTh OCHOBHbIE IPU3HAKM, II0 KOTOPbIM
COBEpLICHHBII pA0OTHMKOM IPOCTYHOK MOXET ObITh KBamM(UIMPOBAH KaK aMOpaJlb-
HBIIL.
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Pemrenne o HeCOBMECTMMOCTY aMOPAIBHOTO TIPOCTYIKA C MPOJO/DKEHMEM BBIIION-
HEHVS TIeflarOrM4ecKM pabOTHUKOM Y4eOHOI 1 BOCIIUTATEeIbHOI pabOThI IIPMHIMALT-
¢ paboTropiaTesieM NpU YCTIOBMUM COBepLIEHNS pabOTHMKOM aMOPaIbHOTO HMPOCTYIIKA,
KOTOPBII OKa3ajI MIM MOT OKa3aTb IIarybHoe BO3/eliCTBIe Ha oOydaomierocs. Takke 3a
aMOpaJIbHBII IIPOCTYIIOK CIefyeT NpeKpalleHye TPYLOBbIX OTHOLICHMIA, eCl eCTh Be-
POSATHOCTD, 4TO pabOTHUK B OyAyIeM CIIOCOO€H COBEpIINTDb aHA/IOTMYHBII UM JPYroit
IPOCTYIIOK, KOTOPBI TAKXKe OKaXKeT HeTraTMBHOE BO3/IEJICTBIE Ha 0Oy JaIOMMXCA.

TpynoBoit ZOroBop ¢ megarornyeckuM pabOTHUKOM pacTopraeTcs mo 1. 8 4. 1 ¢t. 81
TK PO B cmyyasx coBeplueHMsa MM aMOPa/TbHOTO NMPOCTYIIKA, HECOBMECTVMOTO C IIPO-
[O/DKEHNEM JaHHOI paboThl, KaK IO MecTy paboThl 1 B pabodee BpeMs, Tak U B moboe
BpeMs B m060M MecTe. [71aBHOe, YTOOBI aMOpaIbHOE MOBefieHNe MeJarornIecKoro pa-
60THUKA OBIIO IOTHOCTBIO T0Ka3aHO. [I09TOMY TPY[HO IPU3HATb 3aKOHHOI IIPAKTUKY,
Kor7la olo6HOe YBO/MbHEHMEe PabOTHMKA OCYIIECTB/IACTCSA TONbKO Ha OCHOBAHWM CITy-
XOB, CIIETEH U HEIIPOBEPEHHBIX (PaKTOB.

OpHako crefflyeT MMeThb B BUALY, 4YTO OT MeCTa COBEPIIEHNA aMOPaIbHOTO IPOCTYIIKA
3aBYCUT NOPAMOK yBonbHeHNA 10 1. 8 4. 1 ¢T. 81 TK P®. Ecim amopanbHblit IpocTy-
HOK ObI/T COBEpIIEH ITefjarorn4ecKM pabOTHNKOM 10 MeCTy paboThl, B pabodee BpeMs 1
B CBA3M C UCIIOJIHEHUEM VM TPYHOBBIX 003aHHOCTENL, TO TaKOI pabOTHMK MOXXET ObITDH
YBOJIEH IO JaHHOMY OCHOBAHUIO IIPM YC/IOBUM COOJIIONEHMA IPOLeypPhl Ha/IOKEHMA
OMCUUIUIMHAPHOTO B3bICKaHNUsA, yCTaHOB/IeHHOro cT. 193 TK P®. B ciyuyae coBepuieHns
Heflarorn4ecKyM pabOTHMKOM aMOPa/IbHOTO IIPOCTYIIKA He II0 MeCTy paboTHI ¥ He B CBA-
31 C UCIIONIHEHUEM UM TPY/IOBBIX 00513aHHOCTel! YBO/IbHEHE He MOXKET pacCMaTpUBaTh-
s KaK AMCUUIUIMHAPHOE B3bICKaHMe. B 9TOM ciy4ae yBonbHeHNe paboTHMKA IO 1. 8 . 1
cT. 81 TK P® pomyckaeTcs, HO He IO3/IHee OHOTO TOfia CO IHA 0OHapy>KeHus paboToaa-
TeJeM COBEpIIEHHOr0 MpocTymka (4. 5 cT. 81 TK PD).

daxT coBepleHMsI aMOPAIBHOTO IPOCTYIIKA BHE MeCTa pabOThI yCTaHAB/IMBACTCS
He paboTopiaTeneM, IOTOMY YKa3aHHBIe (aKT JJO/DKEH ObITh MOATBEPXK/IEH 0ObeKTIB-
HBIMJ JIaHHBIMY, KOTOpbIe IPeOCTaB/IAITCA pabOTONATeI0 He3auHTepeCOBAaHHBIMMU
JMIAMU, TIPEXKJe BCETo MpefCTaBUTeAMM MyOnudHoi Bract. Hanpumep, Takumm go-
Ka3aTe/IbCTBAMIU MOTYT OBbITb KOIMY pelIeHnit 1160 MOCTAHOBIEHMII Cy/ja O COBepllie-
HUM YTOJIOBHOTO M/IM afIMVHUCTPATVBHO HAKa3yeMOTO JesHNSA, IIPOTOKOIBI U IOCTa-
HOBJIEHNS 00 a[IMVMHUCTPATUBHOI OTBETCTBEHHOCTH, IICbMA 13 IPABOOXPAHNUTETbHBIX
U IPEBEHTVBHBIX OPIaHOB.

JlokasarenbcTBa COBEPIIEHHOIO IPOCTYIKA JO/DKHBI MCKIOYaTh BO3MOXKHOCTD
la/IbHEeNIIero IPONO/KEHNA MTeJarornIeckKiM paboTHUKOM paboThl, CBA3aHHOI C 0Opa-
30BATENIbHON U BOCIIUTATEIbHON AEATETbHOCTDIO.

YBO/IbHEHNe Tefjarornyeckoro paborumka 1o 1. 8 4. 1 ct. 81 TK P® 3a cosepienne
aMOpaJIbHOTO IPOCTYIIKA, HECOBMECTUMOTO C BBIIIOJIHEHMEM IIefJarOrMyecKoi paboTsl,
ClefyeT IPM3HATb KpaliHell Mepoii, KoTopas IpUMeHAeTCs mpy 6ecCIOpHOI ToKas3aH-
HocT! pakTa. B ompefeneHHbIX cydasx paboTofaTeNb CTPEMUTCA AUCTAHIMPOBATHCS
OT IIeflarorM4ecKoro paboOTHNKA, B afipec KOTOPOro ObUIM BBIABMHYTBI Cepbe3HbIEe 00-
BUHEHISA, I pacTOpraeT C HUM TPYHOBOI JOTOBOP, HE NOKUAAACH MOTYyYeHUs IPAMBIX
fokasaTenbcTB. OfHAKO OTBETCTBEHHOCTD 3a YBOJIbHEHNE IefJarorM4eckKoro paboTHMKa
B IOZIOOHBIX CTy4YasAxX HeceT TOMBKO paboToaTeNb, a He JINII0, TOJIOCIOBHO OOBMHUBIIEE
TOTO VIV IHOTO PabOTHNUKA.
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Jo npunsTus paboTogaTeneM OKOHYATEIBHOIO pPeLIeHNsI O PACTOPXKEHUN TPYHO-
BOTO [IOTOBOPA C mefarorndecknm pabotHukom mo 1. 8 4. 1 ¢t. 81 TK PD xenatenpHo
[peBapUTENIBHO CO3aTh KOMICCHIO, KOTOPasi IIpOBesa 651 6eCrprcTpacTHOE paccieno-
BaHMe. [IpuHATbIe KOMICCHEl BBIBOABI ¥ peKOMeHaLuy Ajisi paboTofatens opopmiis-
I0TCsI IPOTOKOIOM. Ha 0cHOBaHMM BBIBOJIOB 1 PEKOMEHIALINIT, YKa3aHHBIX B IIPOTOKOJIE,
paboToparenpb 1 IPMHUMAET B3BellIeHHOE pellleHle O HaKa3aH!M pabOTHIKA.

Cospmanne kommccuy 0pOpMIIAETCs MPUKAa30M, B KOTOPOM YKasbIBAIOTCS (haMuInm
U JO/DKHOCTM PaOOTHUKOB, BXOJAIINX B €€ COCTaB, Lielib U aTa CO3[aHUsA KOMMUCCUM,
CPOK ee mericTBUsI (OH MOXKET He OTPaHNYMBATHCS KOHKPETHBIM C/Ty9aeM), a TAaK)XKe I07I-
HOMOUYUS, TIPeJOCTaB/IeHHbIE KOMMUCCUIL.

Kommccens no paccnenoBannio akra cOBepIIeHNS IeJarorndeckuM paboTHUKOM
aMOpaJIbHOTO IPOCTYIIKA MOXKET 3aTpe6OoBaTh MMCbMEHHOe OObsCHEHNE OT pabOTHM-
Ka 1o (aKTy COBEpIUeHMsI UM aMOPAIBbHOTO IPOCTYIKA, OMPeNeUTh 00CTOATENbCTBA
VI IIPUYMHBI COBEPIIEHNS aMOPA/IbHOTO IPOCTYIIKA, YCTAHOBUTD JINII, HEIIOCPECTBEHHO
[PUYACTHBIX K COBEPIIEHNIO aMOPAIbHOTO IPOCTYIIKA, IIPefIaratb paboTogaTento Mepy
AVCLIUIUIMHAPHOTO HaKa3aHMs Mearorndeckoro paboTHIKA, COBEPIIVBIIETO aMOpPaIb-
HBIII IPOCTYIIOK, U T.IL.

Takoxe komuccrs 06s13aHa yIUTHIBATh IIPABO IPAXK/IAH HA 3aILUTY YaCTHOV >KU3HU
U HepasIIallleHne MOTyYeHHOT €10 KOHDU/eHIaTbHOI NHOpMALINH C y4eTOM 06CTOs-
TE/IbCTB Jle/la B OTHOIIEHNY BCeX JINI], YYaCTBYIOIVX B pa3bupaTe/bCcTae.

AHaIorn4HyIo IpoLefypy XKeIaTenbHO COOTI0fATh U IPU YBOJIbHEHNN [Iefarornye-
cKoro paborHuka 1o 1. 2 ct. 336 TK PO.

I[Tpu pacTop>KeHUM TPYZOBOTO JOTOBOPA 3a COBEpILeHNe PaOOTHNKOM aMOPaIbHOTO
IPOCTYIIKA He TpeOyeTCs MOyYeHNsI MOTUBYPOBAHHOIO MHEHMs BBIOOPHOTO Ipodco-
I03HOTO OpTaHa.

3. BeiBOnbI

Takum 06pasom, aMOpanbHbI MPOCTYIIOK — 3TO pasHOoOpasHble GOPMBI IOBe-
JieHVs, IeVICTBYSL U TIPOSIB/ICHNSI OTHOIIEHWII, [[e/IbI0 KOTOPBIX BBICTYIIAeT HAaHeCeHue
¢busMIeCcKOro, ICUXONMOINIECKOT0, HPABCTBEHHOTO, CEKCYa/IbHOTO M/II 9KOHOMIYECKOTO
yiep6a (Bpena), a TaKxKe Te AelICTBYA, KOTOPble HAHeC/IU WV C OOJIbIIOI BEPOSATHOCTDIO
MOTYT HaHEeCTJ TAaKOJ yiep6 HelpefHaMepeHHO. AMOPaIbHbII IIPOCTYIIOK MOXKET ObITD
COBepIIIEH OIHOKPATHO MO0 HOCUTH OBTOPSIOLINIICS XapaKTep.

[ paspelieHysi M3TIOKEHHBIX NPOOTEM M YCTPaHEHNs CYLIECTBYIOIIMX IIPO-
0eI0B B TPYLOBOM 3aKOHOJATE/IbCTBE XKEMATeNbHO: 1) YCTAHOBUTH KOHKPETHBIIL Iepe-
YeHb KaTeropuil pabOTHUKOB, MOf/IEKALIX YBOJIbHEHNUIO 32 COBEPIIEH)E aMOPaTbHOTO
IPOCTYIKA MM 3a XapaccMeHT; 2) 3akpernutb B TK P® obiee noHsATHE aMOPaTbHOTO
IPOCTYIIKA J XapacCMEHTA C YYeTOM TOTO, YTO HEBO3MOXKHO YCTAaHOBUTD MCYEPIIBIBAIO-
L[VJT TTepedeHb YKa3aHHBIX POCTYIIKOB; 3) MCIIONb30BaTh MEXX/AYHAPOLHbIE [IPAaBOBbIE
AKTBI M MUPOBOIT OIIBIT JI/IS PEITTAMEH TN TIPUHATHS JIOKA/TbHBIX HOPMATHBHBIX AKTOB
B BUJie TIONOXeHMs (KOfleKCa) WM peKOMEH/AlNY, YCTAHABIMBAIOIINX M KOHKPETU3MI-
PyoLMX Tpe6bOBaHNs U HOPMBI ITPO(eCcCHOHATBHOTO [TOBEeHS Y MOPAIN Ieffarornye-
CKUX pabOTHUKOB B 00pa3oBaTeNbHOI OPraHM3alni.
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In the process of carrying out their professional activities, pedagogical workers are assigned
special responsibility for the spiritual, moral, and patriotic education of students The Federal
Law “On Education in the Russian Federation” defines “upbringing” as an activity aimed at
personal development, creating conditions for self-determination, and socialization of a stu-
dent on the basis of socio-cultural, spiritual, and moral values and socially accepted rules and
norms of behavior in the interests of the person, family, society, and the state. This article sum-
marizes basic requirements and restrictions on persons applying for teaching posts. The circle

Becmnux CII6I'Y. IIpaso. 2022. T. 13. Boin. 1 287



of persons who can be dismissed for committing immoral misconduct is determined. Issues
related to the definition of immoral misconduct and harassment are considered. Peculiarities
and problems of the termination of labor relations with a pedagogical worker for committing
immoral misconduct incompatible with the continuation of pedagogical work (paragraph 8 of
part 1 of Article 81 of the Labor Code of the Russian Federation) are considered. Attention is
also drawn to peculiarities of dismissing a teacher for his application, including one-time, of
the method of education associated with physical and (or) psychological violence against the
student’s personality (Clause 2 of Article 336 of the Labor Code of the Russian Federation).
The relevance of the topic raised by the author, on the one hand, is determined by consider-
able scholarly interest, and on the other hand, is of great practical importance in determining
the procedure for terminating labor relations with teachers for committing an immoral mis-
conduct. However, a comprehensive study on this topic by legal scholars in recent years has
practically not been conducted.

Keywords: disciplinary liability, dismissal, morality, immoral misconduct, harassment, teach-
ers, education.
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