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B crathe paccMaTpuBaeTcsi H3BECTHOE JIEN0 «DIION MPOTHB YaiiTa», B Havyaje
XVIII B. moyTH ueThlpe ToAa MOPOXKJIABIIEEe MPUHIMIHUAIbHBIE KOHCTUTYLIMOHHbBIE
paszHoriacus MeXAy fajaTaMu aHrJMicKoro napiaMmenTta. HauaBmieecs kak 4acTHBIN
cyneOHBII Tpoliecc, WHUIMUPOBAHHBIN DMIOW IS 3allUTHl CBOETO IpaBa Iojoca,
MOTIpaHHOTO KOoHcTeOneM Yaiitom B okpyre DiiicOepH, Aeno mepepocio B CIOp O
TPaHMIAX TIPUBWICTHM MajaThl OONIMH KOHTPOJHMPOBATH BBHIOOPHBIC MPOIECCH B
CTpaHe M CTaJ0 YacThIO MPOOIEMBI HHTEPIPETAINH MPaBOBBIX mocieacTBuii CaaBHOIT
PEBOJIIONNH, HATPABICHHONW HA OTpaHWYEHHE MPEPOTaTHB KOPOJS M POCT MPUBHIETUI
mapraMeHTa. ABTOpP HCCIIELyeT BCE ATallbl PACCMOTPEHHS JIeNa, OT 3aCeJaHus TPACKUX
Accn30B 10 pacCMOTpPEHHMS aNeNIANK B Manare JOopAoB. boibioioe BHUMaHHE aBTOP
yIenseT MO3UINH JTOP/ia IIIaBHOTO CyABM X0NTa, Ybe 0coboe MHeHHE B Cyzie KOpOoIeBCKoit
CKaMbH CTal0 OCHOBOH IJIsi HPOTHBOJCHCTBHS MPUTA3AHHMAM MajlaThl OOMMH U
000CHOBaHHS IOPHCANKIIN OOIIETo MpaBa B BOIIPOCAX 3alIUTHI IpaBa ronoca. B cratee

© Cupnopesnxo JI. B., 2019



«eno Qubuy u epanuysr konmppegoaroyuonnocmu Iaramot ...

MOKAa3bIBACTCS, UTO «JEJNO DIIOW» 0003HAYMIIO HOBBIC T'PAHUIBI MPUBWIICTUH MajiaT
rnapjlaMeHTa, He JIJaB BO3MOXHOCTH UX MPUTI3aHUSIM BBIUTH 32 PAMKH PEBOJIIOIIMOHHOTO
YCTPOCHHUSI M TIPEBPATUTHCS B CTOJIb K€ KOHTPPEBOJIIOIMOHHYIO CYLIHOCTh, Kak
CBEPrHYTHIH paHee abcomoTi3m CTioapToB. [Ipr 3TOM OJHO3HAYHO OMPEICIUTH POIIb
raJjiaT mapjaMeHTa B CyJeOHOM CHCTeMe TaK U HE YJallOCh, OTUETO «JIeJI0 DIION» JIHIIIb
CrocoOCTBOBAJIO HAyally CTAHOBJICHUS PaMOK IMOJHOMOYHMH MajaT MapiaMeHTa, CTaB
BaXKHBIM TPEIICJCHTOM Ha OyyIlee, HO He PEICHUEM POOJIEMbI TPEPOTraTHBBI HIKHEH
MaJIaThl B YCIOBUSX 000CTPHUBIIErOCS MEXKIAPTUITHOTO MPOTHBOCTOsIHUS Havasia X VIII
BEKa.

Kniouesvie cnosa: AHrIWs, MapiaMeHT, KOHCTUTYIHs, Tajarta OOIIMH, MmajaTta
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The article deals with the famous case “Ashby v. white” in the beginning of
the XVIII century, which almost four years engendered a fundamental constitutional
controversy between the houses of the English Parliament. Started as a private trial
initiated by Ashby to defend his right to vote, breaking by Constable White in the
borough of Ailesbury, the case escalated into a dispute over the limits of the House of
Commons’ privilege to control the electoral processes and became part of the problem of
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interpretation of the legal consequences of the Glorious Revolution aimed at limiting the
prerogatives of the king and increasing the privileges of Parliament. The author examines
all stages of the case, from the county’s Assizes to the appeal in the House of Lords.
The author pays special attention to the position of the Lord Chief Justice Holt, whose
dissenting opinion in the Court of King’s Bench became the basis for opposing the claims
of the House of Commons and protecting the jurisdiction of the common law. The article
shows that the “Ashby case” marked the new boundaries of the privilege of the houses
of Parliament, not allowing their claims to go beyond the revolutionary settlement and
become as counter-revolutionary essence as the previously overthrown absolutism of
the Stuarts. It was not possible to define clearly the role of the chambers of Parliament.
The “Ashby case” only started the legal formation of power’s limit of the chambers of
Parliament, becoming an important precedent, but not a solution of the problem of the
prerogative of the lower house during the “Rage of Party” period.

Keywords: England, Parliament, Constitution, House of Commons, House of Lords,
suffrage, privilege, Matthew Ashby, William White.
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CeMHaIIaTOC CTOJETHE B AHIINHU OBJIO OTMEYEHO YIOPHBIM CTpEeMJIe-
HUEM ee TIOATaHHBIX H30aBUTH CTPaHy OT aOCONIOTH3MA, WITH «(PaHITy3CKON
Oomne3nm», Mo obOpa3zHoMy BeIpaxkeHmio J[>xona Jlokka. Kasamocs, CrnaBHas
PEBOMIONHNS TOCTUTIIA 3TOH 1€, YCTAHOBUB MPE00IaaHne mapiiaMeHTa, Ho
Tenepb COBPEMEHHUKHU CTANIN OECTIOKOUTHCSA, UTO «I1APIaMEHTCKOE JIEKapCTBO
... MOXXET OBITh TAKUM K€ OMACHBIM KakK cama 0osie3Hby. IIpuiio oco3Hanue,
YTO yrpo3a THPaHHUYHOM BIACTH HE HCYE3NIa C YCHIICHHEM POJIU mapiiaMenTa’.
C 1688 r. mapiameHT (0coOeHHO TaiaTa OOITHH) JeMOHCTPHUPOBAIT TCHICHITHIO
K paclIMpEeHHOMY TOJIKOBAaHHIO CBOMX MPHUBUIIETHI, B CTOJIb K€ aBTOPUTAp-
HOM MaHepe, B Kakoil paHee CTIOApThl HCIOJIB30BAJIH CBOIO KOPOJIEBCKYIO
npeporaruBy?’. [To ntoram CraBHOW PEBONIOIUK B KOHCTUTYIIHOHHOW TpHa-
JIe «KOPOJIb — JIOPZBI — OOLIMHB) MPOU3OILIO TepepacipeiesieHne oataHca
BJIACTH B IOJIb3y MOCJIEAHUX JBYX YacTE€H CHCTEMBI, BO B3aUMOOTHOIIEHUAX

'Hamburger P. A. Revolution and Judicial Review: Chief Justice Holt’s Opinion in
City of London v. Wood // Columbia Law Review. 1994. Ne 7. P. 2097.

*Taucar C. E. The British System of Government and Its Historical Development.
Montreal & Kingston, 2014. P. 194.
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KOTOPBIX He OBbIII0 3a(MKCHPOBAHO KAaKUX-TNOO SBHBIX OrpaHUYeHui. B ycio-
BUSAX 000CTPEHMS MEKITAPTUHHON OOPHOBI, TAKOE TOJIOKEHUE JOJDKHO OBIIO
IIPOBOLIMPOBATh KOH(QIMKTHI MEX/ly MajaTaMy, ¥ OJHUM M3 HUX CTaJo AEJ0
«Ombu npotuB Yaiitay. CTaThst UMEET IeNb MPOAHAIN3UPOBATH MPUINHBI,
XOJ ¥ MOCIEICTBUS 3TOrO Mpoliecca, a TaKKe OLEHUTh, HACKOIBKO KOHTppe-
BOJIIOIIMOHHBIMU MOTJIH OBITH IIPUTSI3aHUS HUYKHEH ManaThl B KOHTEKCTE HCTO-
pUU aHTIUICKOro MapiaaMeHTapu3Ma.

«/Jlenmo Dmbwu» Hauvanoch Kak 3aypsiAHBIN YaCTHBIN 31TM30] B XOJE I'0JI0-
COBaHWS Ha MaplIaMEHTCKUX BbIOOpax B Hadane 1701 r. B okpyre DiticoOepu
(rpadcTBO BokmHrem), Tae KoHCTEONb YHIbsM YalT OTKazan CarmoXKHUKY
MbT1THI0 DIOHN B pean3amnyy ero rnpasa rojioca, XoTs B IPOIIJIOM OHO HE MOA-
Beprajoch COMHeHN10. OPHUIHaTbHON TPUIMHON OTCTPAHEHHS OT TOJIOCOBA-
HUS CTaJI0 HEBHECEHUE DO ITO’KepTBOBaHM Ha OETHBIX U HECOOTBETCTBHE
neHsy oceanocTu’. OTKa3 KOHCTEOs1 MOKHO ObLITO ObI CYUTATH MPOLEIYPHOU
OIIMOKOH, OTHAKO MMENINCh CBUIETEIbCTBA, YTO B XOAE ITHX BHIOOPOB OCY-
IIECTBIISIIOCH BMEIIATEIBCTBO AOJDKHOCTHBIX JTUI] Disicoepu B Xon u30upa-
TEIbHON KaMIaHUU B O3y OJHOTO U3 KaHAUAATOB, AJIsI HOAAEPKKU KOTO-
poro He Ope3roBaiM JHIICHHEM IpaBa roioca JISTHTUMHBIX u30upareneii’. B
0TBeT DIIOH 1Mol NCK IIPOTHUB YaiiTa, NHUIIMHPOBAB CYAEeOHBIH MpoIecc s
TIOATBEP>KICHHSI CBOETO IIpaBa roj0COBaTh HA BEIOOpAX B IMapiaMeHT. ACCH3BI
rpa)cTBa MPUHSIN CTOPOHY HCTIA, HO 3aMETHO CHU3WIJIM 3alpalIMBaeMylo
UM KOMIICHCALIUIO 3a IPUYUHEHHBIH yiepo ¢ 200 no 5 ¢. c1.’

Kazanoce OBl cripaBeIIMBOCTH BOCTOPXKECTBOBAJIA, OJHAKO 10 WHHIIH-
aTHBE IPOUTPABIIETO OTBETYMKA JIEJIO OBIJIO HANPABJICHO B BBIIIECTOSIIYIO
nHctaHuo — CyJIl KOpoJieBCKOM ckambu, rae cyasu [loysen, I'yna u IToBuc
MIePEeCMOTPENH pelIeHNe HIDKHEH HHCTaHIINH, 3aKJIIOYHB, 9TO JIIOH He TIOHEC
HUKaKoro ymep0a, W, IIaBHOE, yKa3aB Ha TO, YTO pa30OHpaTh CBSI3aHHBIC C
BEIOOpaMH JieJ1a, MOKET JIMIIB najara oomH. Ho cyabst XonT BeIcKa3ai nHoe
MHEHHE, yKa3aB Ha pa3HUIly MEKIy BIOOpaMH MHAMWBHJIA U CAMUM IIPAaBOM
rojgocoBarb. IlepBoe, cormamaincss XoaT, OTHOCHJIOCH K BEIECHUIO HUXKHEH

*Milovic C. A. The House of Lords and the Constitution: Three Eighteenth Century
Case Studies. A Thesis submitted to the Faculty of Graduate Studies and Research in
Partial fulfillment of the Requirements for the degree of Master of Arts. Department of
History. Edmonton, 1991. P. 7.

*Tindal N. The continuation of Mr. Rapin’s History of England; from the Revolution
to the Present Times. The Fifth Edition. Vol. XV. London, 1763. P. 604.

SBelsham W. History of Great Britain: from the Revolution, 1688, to the Conclusion
of the Treaty of Amiens, 1802. Vol. II. London, 1806. P. 250.
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MajaTel, HO IIOCIEIHEe — K 3aKOHOMAATENILCTBY, M, CIEIOBATEIbHO, JOJKHO
HaXOAWTHCS B BEACHUM IIPABOBBIX MHCTUTYTOB. HecMOTpst Ha apryMeHTHI
Xounra, B siHBape 1703 . Tpemsa ronocamu npotus ogHOro Cyza KOpOJIEBCKOM
CKaMbH MPHHSJI PELICHHE HE B MOJIb3y DIoun’.

Heobxonumo orMmeTnTh, uTo emie B CpepHne BeKa CyAbH OTKA3bIBaIHCh
JlaBaTh 3aKJIOYEHUS MO BOIpPOCAM IPUBHMJIETHH MajaT, yCTaHABIMBAs TeM
CaMBIM IPABMJIO, YTO JIMIIb MApJIaMEHT SBJISETCS HAUISKAIINM CyJIbell B
OTHOIICHNHU HCIOIb30BAHUS CBOUX IpHBHIETHi. HeMHOro4dmnciaeHHbIe mpe-
LeAeHThl, Kak Hanpumep neno «I'yasuH npotusB dopreckbron 1604 1., TOIB-
KO MOATBEP KA NMPUBHJIETHIO MaJIaThl OOIIMH OMPEACISTh OCTIapiBaeMble
BbIOOPB!’. OHAKO B MOCTPEBOIIOLUOHHYIO JII0XY CMEHBI ITOJIOKEHHUS BJIACT-
HBIX MHCTUTYTOB JaHHBII BOIIPOC NEPEPOC PAMKU MPELEICHTHOT O IpaBa. Yke
B Cyze KOpOJIeBCKOM CKaMbH «Aei0 DHION» CTajo SIBHO NMPHOOPETaTh KOH-
CTUTYIHMOHHBIM Xapaktep. ONMOHEHTH DION CUNTAIH, YTO TOJBKO Iajara
0OIIMH MMeIa PUBHIICTHIO pa3pemaTh BEBIOOPHbBIE BOIIPOCHI, a H30MpaTeb He
MOT' HHUIIMUPOBATh IMIPOIECC O HAPYIICHWH IIpaBa I'oJ0COBaTh 0€3 CaHKINU
naynatel®. [103TOMy TpU CylIbH KOPOJCBCKOH CKaMbU HE MOAJCPIKAIH DIIOH,
HO sornka Xonrta O0buta uHoil. [IpaBo y4actus B BEIOOpax SIBISIIOCH JPEBHUM
IpaBoM (PPUTOIBAEPOB. XOIT pacCyIui, 4TO €CJIM UCTEI UMEeT KaKkoe-Tnbo
IIPABO, OH JIOJDKEH 00J1a/1aTh M BO3MOXKHOCTBIO €ro 3aIuThl. Eciu onpenesio-
IIMH BBIOOPBI 3aKOH CTOUT BBIIIIE MHEHHS ITApIaMeHTa, CYAOIPONU3BOJICTBO TI0
o0IeMy npaBy HeJb3st ObLIO OTPULATS .

XoAT paccMaTpuBall MCK JHIOH O JIMIIEHNH €ro IIpaBa rojoca B TOM YHCIIe
KaK CIOCO0 3alIUTHl OT HApYIICHHs IIpaB COOCTBEHHOCTH, a TIOATOMY HAaXOJs-
IIMHCS B IOPUCAMKIIMY Cy/ia OOIIEro rnpasa, X0Tsi HOMHHAJIBHO JIEJI0 KacajloCh
napiaMeHTCKHX Borpocos'. [1o ero MHEHHIO, €CIIH JIeJIO CBOIUIIOCH K BOIIPO-
Cy O NPHUBHJIETHAX, JaXKe MapJIaMEeHTa, TO CyJ JOJDKEH pelaTh BONPOC Tak,
CJIOBHO OHM OBUIN YacThlo 3aKoHa. OTCIOa CIe0Ballo, 4TO rajara OOUMH He
MOIJIa peliaTh JaHHbli Borpoc'!. Bomee Toro, ans Xonrta 3T0 Ien0 sSBISIOCH
BOIIPOCOM peasin3annu (yHIaMEHTAJIbHOTO IIpaBa aHIJIMYaH roJ0COBaTh 32

Tindal N. The continuation of Mr. Rapin’s History of England... P. 605-606.

"Taucar C. E. The British System of Government... P. 193-194.

8Hamburger P. A. Revolution and Judicial Review... P. 2143.

’Hoffer P. C. Law and Liberty: In the Matter of Provost William Smith of
Philadelphia, 1758 // The William and Mary Quarterly. 1981. Ne 4. P. 690.

"Cohen D. The Relationship of Contractual Remedies to Political and Social Status:
A Preliminary Inquiry // The University of Toronto Law Journal. 1982. Ne 1. P. 44.

"Taucar C. E. The British System of Government... P. 194.
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YJICHOB TAJIATHI OOIIMH, U €CIIU CY/Ibl HE MOTYT 3alllUTUTH 3TO MPaBo, TO UJIe-
HBI HIDKHEH IajaTel CMOTYT OECKOHEYHO PACHIMPSTH CBOW ITOJHOMOYHMS 32
CUeT TeX, KOr0 OHU JOJIKHBI IIPEJCTABIATh, UTO MPEANOIaraio yrpo3y AeMo-
kparuu'?. OTcrooma «aeno DIOn» CTAHOBUIIOCH YacThiO MPOOIEMBbI HHTEP-
MpeTaluu NpaBOBEIX HociencTBuil CraBHON PEBONIOIUY, HANIPABICHHON Ha
OrpaHUYEHUE MPEeporaTuB KOpois U pocT NpuBuieruil napaamenta. Ho ecnu
riepBas 4acTh 3TOHW TEHACHIINH, HAIIPABICHHON Ha 3aIUTY ITpaB ¥ CBOOO MOA-
JTAaHHBIX, OblJIa YCTICIIHO peajM30BaHa, BTOpasi, Kazajach, HE MMesa MPeIeoB
peanuzanuy, TpeOysl OTBETa Ha BOIIPOC O T'PaHUIIaX NPUBUJIETHIl TaJIaT Iapia-
MEHTA, Y€l pOCT PUCKOBAJ CTOIKHYTHCS C MHTEPECAMU MO JaHHBIX, U U3 BaXK-
HOTO MHCTPYMEHTa PEBOJIOLUU MPEBPATUTHCS B €€ KOHTPPEBOIIOLMOHHBIN
utor. [loka 3TH COpbI KacaauCh JIMIIb MEXKBIACTHBIX OTHOIIEHUMN, OTBETHI
Ha CJIOKHBIE BOIIPOCHI HE TPEOOBAINCH, HO «AEI0 DIIOM» CTaN0 TEeM CiIyda-
€M B IIOCTPEBOJIOLUOHHON AHIINY, KOr/Ia MOCTYJIUPYEMBIHA TE3UC O 3aIUTE
MHTEPECOB HI)KHEH IajiaThl CTOJIKHYJICS ¢ MHTepecaMy HHANBHIA, (hopmarb-
HO pajJii KOTOPOTO U JIOJDKEH OBLT 3ace/iaTh MapiIaMeHT.

Hecmotpst Ha mopaxenue B Cyjae KOPOJIEBCKOH CKaMbH, DIIOW PELIHI
WCKaTh 3alIMTY B TTaJIaTe JIOPJIOB KaK BHICIIEH cyneOHOM nHCTaHInu. Bepxuss
najaTa OTHECNIACh K €ro aneJuanuu cepbe3Ho. B ssuBape 1704 . nmopasl, yka-
3aB Ha CBOE€ UCTOPHUYECKOE IIPABO aNeINPOBaTh Mo pemeHusM Cyna Kopones-
CKOi ckaMbH 50 ToJI0CaMu IPOTUB 16 mepecMOTpeNHt Aei0 B Moiab3y Duibu®,
MIOATBEPANB BepauKT rpadckux Accu3os. I1o cyTn, BepxHss najiaTa 1o BceM
BXHBIM ITYHKTaM BTOpHJIA Cy/be XOJTY, IPU3HAB HAHECEHHE yIepoa Dmou,
XOTSI €T'0 T'OJIOC M He M3MEHWIT OBl McX0/1a BBIOOPOB. Jlop/bl Tak)ke OTMETHIIH,
YTO rajara oOIIMH He CMOXKET ITPEJOCTAaBUTh BO3MEIIEHHE 32 OIIHOKY B OTHO-
nreHuH Dmou',

BMmermarenscTBO BepXHEH ImanaTsl cliocoOCTBOBANIO MPEBPAILICHUIO CIIOP-
HOTO IIPaBOBOTO BONpOCa B KPHU3HC, pa3KUraeMbli HIDKHEH mnanatod. B
OTBET Ha JICHCTBUS MAPOB OOMIMHBI MPHU3HAJIN DNION BUHOBHBIM B Hapylle-
HUU NPUBHJIETHN M 3apaHee OOBSIBIIIN JII0OOT0, KTO Oy/leT JeHCTBOBATH Kak
Oniéu, BAHOBHBIM B HAapyIICHUH MPUBUJIETHH NajaTel o0muH. Ee pe3omomnus
MOCTYIUPOBaja, 4YTO TOJBKO OHA MMeJa 3aKOHHOE MpPaBO PEIIaTh BOIPOCHI,

2Chafetz J. Democracy’s Privileged Few: Legislative Privilege and Democratic
Norms in the British and American Constitutions. New Haven — London, 2007. P. 153.

BSampsell-Jones T. The Myth of Ashby v. White / University of St. Thomas Law
Journal. 2010. Vol. 8. Issue 1. P. 42.

“Chafetz J. Democracy’s Privileged Few... P. 153.
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Kacarouiuecs: BhIOOpoB B nanary®. Jlajgeko He Bce JemyTaThl MajaThl OOLUIMH
YCMOTpEIX HapyllIeHUe IPUBUIIETUHN JIOPAAMH WU UCTHOM. Tak Mapku3 Xap-
THHTTOH CYUTAJ 3TO JeJN0 cyry0o mpaBoBbiM. Cap JIUTTATOH BhICKa3ajcs B
MOAJIEPXKKY DIION KaK NCTIA ¥ MPOLEAYPHI alleJUIAINH K I3pam, 100 3T0 ObLI
€/IMHCTBEHHBII croco0 3alUTUTH CBOE IMpaBo rosnocoBarb. Mucrtep Crpu-
KJI9H]T IPEATIONOK I, UTO €CIIM ObUIH HapyIIeHbI CBOOOBI HAPO/IA, HE MOXKET
OBITH OCHOBaHMU JAJIsl 0TKa3a B mpaBocyauu'®. CXOXue CyXJICHUS UMEINUCh U
B o0miecTBe. ABTOp OIHOTO M3 NMaMQJIETOB IT0JIarall, YTO U30UpaTenn JOJIK-
HBI HMETh CBOOOJy MHHIMUPOBATH IPOLECC MPOTUB BUHOBHBIX B JINIICHUU
UX IIpaBa rojioca ¢ BO3MOKHOCTBIO alleJUISIIINH K [ajaTe JIOP/OB: «...00IIHMHBI
HE MOTYT OBITH 3aKOHHBIMHU CYIbSIMH CBOMX COOCTBEHHBIX IIPaB, IOTOMY 4TO
KOHEYHOE CPEICTBO B BOIIPOCE CYIONPOU3BOJICTBA UMEETCS y JIOPAOB, U B CUILY
9TOr0 y najiaTtel OOMKH He OblIa OTHSITA HUKAKas IOPUCIUKINS, K HUIM OTHO-
CSIIAsCS: KPOME TOT0, HUKOTa HE MOXKET OBITh IIPUBHUIICIHEH MapiaMeHTa To,
YTO HECOBMECTHUMO C TIpaBaMu Hapoaa»'’.

Ha nene >xe manare oOmuH ObIIIO HE Ba>KHO, UMET JIX DUIOH MPAaBO I'oJI0CO-
BaTh. ETo nck OBIT MCTIOJIB30BaH KaK IOBOJ JIJISI PEIICHHS BOIIPOCA O TOM, KTO
3aKOHHO MOT' OIPEAEISATH BRIOOPHI U IpaBa n3bupareneii. [loaTomy, mpuszHas
Ouibu HapymMTeaeM NPUBUIIETHIT TapjaMeHTa, 1ajaTa BOIPeKH OOBHHEHUIO
He B3siJ1a ero 1moj cTpaxy'®. HecMoTps Ha MpUHATYIO HIDKHEH MmaiaToil aekia-
panuio, OCY>XIaBIIYIO JIOOOr0 MOKYIIABHIErOCS Ha €€ NPHUBHJETHUH, HAThH
JKUTENeH okpyra Disicoepu (M3BECTHBIE KaK «JIIOAN DUiIcOepn»), yCMOTpPEB
MIpeLe/IeHT B Tobee Dmdn B 1maaTe JIOpA0B, HHUIIMAPOBAIN HOBBIM Ipomecc
MIPOTHUB KOHCTEOIIEH OKpyTa 3a JINIIEHNE UX IIpaBa rooca. B 3ToT pa3 oOuiuHbI
MPOSABUIIN KECTKOCTD, B3SIB HCTLIOB MO/ CTPaXy KaK BUHOBHBIX B HapyIIEHUU
npuBnierud. HecMoTpst Ha HapymieHne xabeac KOpIyc akTa UCTIIBI TPH Mecs-

SAshby and White: or, the Great question, whether an action lies at common law
for an elector, who is deny’d his vote for members of Parliament? Debated and resolv’d.
Together with the case of Jay and Topham: and the defense made by Sir Francis
Pemberton and Sir Thomas Jones for their judgment given therein. [London], 1705.
P. 177-181.

Tbid. P. 63, 167-168, 171-172.

"The State of the Case Between Ashby and White in the House of Commons,
Relating to the Ailesbury Election. With the Arguments Made Use by Sir Humphrey
Mackworth, Impartially Examin’d and Consider’d. Together with the Ancient and
Fundamental Right of English Parliaments, Etc. London, 1705. P. 23, 25.

BMilovic C. A. The House of Lords and the Constitution... P. 20, 25-26.
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[[a TIPOBEJIU B TIOpbME'”, Ky/a mayiata oOIIUH IONbITAJIach yIIeUb U UX aJBO-
katoB. Cyabst X0NIT BCTYIUIICS 32 HCTIOB, O0OBSICHUB, YTO PACCMOTPEHHE JIeJIa
B Cyze KOpoJIeBCKOW CKaMbU HE O3HAYaeT HapyLIEHHE IPUBHIIETHH JPYyroro
CyJa — TapJIaMeHTa, a €CIIM OOIIMHBI XOTSAT KOPPEKTHO 0(hOPMHUTH IPHBHIIC-
T'HI0, €e He0OXOAMMO MPOBECTH 3aKOHO/IATEIEHBIM aKTOM C Y4acTHEM JIOPJOB
1 Kopois®®. XoAT MpOoJOJIKHII 3alUIIATh BEPXOBEHCTBO 00LIEro mpasa. XoTs
pesomonus ¢ 1689 . caenana napaaMeHT BEPXOBHBIM OPraHOM BJIACTH, OH HE
MOT OBITh BBIIIE 3aKOHOB. BBICIIMM apOMTpOM 00IIEeTro mpasa JOJKHBI OBITh
cyzabl. Bbuto HEJNIOrMYHO majare OOLIIMH paccMaTpUBaTh T€ JEia, B KOTOPBIX
OHa fABJISLIACh ONHOM U3 cTOpoH. Eciy manaTa JIOpAoB BhICTyINAlla B KAUECTBE
cyza, monarai XoJIT, HMEHHO €€ FOPHCAUKIHUs ObUTa BBICIICH?!, a He manaThl
o6muH. [Ipu3Hanue mocneHe TOro MOJOKEHHs 03HAYaI0 OBl M (PUKCAIHIO
PEBOJIIOIIMOHHOTO YCTPOCHHUSI B 3TOM BOIIPOCE, H, TI0 CYyTH, (PUKCALINIO TPaHHUII
PEBOJIIOLIMH U KOHTPPEBOIIOUY B IPABOBOM aCIIEKTE.

B utore y3HuKku ObU1M OCBOOOXKICHBI 1 TTOJANIN alleJUISINIO B ITAJIATY JIOp-
J0B. Tak KaKk OOIIMHBI HE MOTJIH ATOMY ITOMEIIaTh, OHU 00PAaTHIINCh K KOpOJIe-
Be AHHE C aJpecoM, yKa3blBasi Ha HEIPUMEHUMOCTh NPOLEAYPHI alelIsaLuN
B 3TOM ciydae. JIopasl TakxkKe HaIpaBUIIN aJpec KOPOJIEBE C 3allUTON MpaBa
aneJuLsINY, Ha 9TO AHHa OTBETHIIA COTJIACHEM, YTO BEpXHEH mayaToil ObLIO
BOCTIPHHATO Kak mobema. OmHAKO ISl CHIDKCHHS HANpsKEHHOCTH MEXIY
nanaTaMu B Mapte 1705 1. kopoJsieBa MpHOCTAHOBUIIA CECCHIO?, a B aTIpelie map-
JIAMEHT U BOBce OBLJI paciyIieH. B nenpHelieM HU 0JJHA U3 CTOPOH HE XKellaa
TIOBTOPHOTO BO30OHOBIICHHSI 1€0aTOB 110 3TOMY BOIIPOCY, M «Jes0 DmOn» Ha
9TOM (PaKTHUECKH 3aBEPIINIIOCE.

Takum 00pa3oMm, YacTHBIH CyIneOHBIN Ipoliecc, MHUITMMPOBAHHBIN s
3aIlUTHl IIPAaB MHAMBHUJAA, NMEPEPOC B KOHCTUTYLHMOHHOE IPOTHUBOCTOSHHE
najat napnaMmeHTa. Kaxaas u3 cTOpoH HMena CBOM apryMEHTBI, OTHPaBIINEC
Ha MPaBOBbIe TpaaAnLUu. Bo3paskeHusI MpOTHB MHEHUS HasaThl OOIINH OCHO-
BBIBAJIMCH Ha Pa3JIMYUM IpaBa M30paHHBIX M MpaBa U30Mpareseil: OHO eCcTh
BPEMEHHOE IIPaBo, CBA3aHHOE C MECTOM B MTapJIAMEHTE, IPYT0€ — OCHOBAHHOE
Ha (puroNbae MpaBo IpeAcTaBUTENbCTBA. [IpaBo 3acenars B manare Oesyc-
JIOBHO HaXOAMJIOCH B BEICHHUH IapjaMeHTa, HO IPaBoO BBIOMPATh €CTh BOIIPOC

YMay T. E. A Practical Treatise on the Law, Privileges, Proceedings and Usage of
Parliament. The Third Edition. London — Dublin, 1855. P. 157-158.

*Hamburger P. A. Revolution and Judicial Review... P. 2144.

2 Hoffer P. C. Law and Liberty... P. 691.

2Belsham W. History of Great Britain... P. 254-255.
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MIPABOBBIX HOPM, MOSIBUBIIMXCS JI0 MapiaMeHTa. JIMmb mpaBo Ha (GpUTOIBI
OIPECIISLIIO MPABO IOJI0Ca U BO3MOXKHOCTD €ro 3aIlluThI >,

[MonBons mrorm «Jjena DuiOW», HYXKHO BBIJCIUTH YacTHBIE W 0OIIne
pe3yabTaThl Iponecca. Ecau uist caMoro HcTha OH 3aBepIuwics CyaeOHON
1o0e/10H, OCJIEACTBUS ISl CTPAHbI ObUIM HEOJHO3HAYHBIE. B pa3pasusiemcs
KOHCTHUTYIIMOHHOM KpPHU3HCe NajiaTa OOIIMH 3allHIIaia CBOe IPAaBO JUKTOBATh
YCIIOBHS B BEIOOPHBIX BOIIPOCAX, BCTYIHUB B KOH(DIMKT ¢ BEpXHEW MajaTtoi u
cucTeMoi obuiero mpasa. [lpunucaTs sIBHYI0 M00OeTy OJHOH M3 CTOPOH CIIOXK-
HO. JIopBl Tak ¥ He MPU3HAIN MPABO HIDKHEH IManaThl IPeciIesoBaTh HCTIOB
n3 Ditcbepu 3a HapylIeHHe ee MpuBIIerud. [lanara oOmKH oTKa3anace Mpu-
3HaTh IOPUCIMKIIMIO CYZOB oOIero mpasa B jaenax BeiOopoB. Ho ne-dakro
MIPaBONPUMEHHTENIbHAS IPAKTHKA OCTAIaCh 32 MHCTAHIUSMHU OOIIETo IpaBa
W TIAJaToW JIOPJOB, YTO 3aJI0XKHJIO MpereneHT ubi jus ibi remedium (wanm-
4yye CyObEKTHBHOIO MpaBa IPEeNNoyiaracT HaJluuue CPEACTB €ro 3amluThl)™.
Jle-1ope 3TO 03Ha4aso, YTO KaXKaas I1ajjaTa OCTaBaJlaCh Cy/AbeH CBOMX IIpH-
BUJIETH, HO KOTOpBIE MPU3HABAINCH CYJAaMH MMEHHO KaK 3aKOHBI, a HE Kak
PE30ITIOLIH TTapiIaMeHTa”.

Takske Ba)KHO HOMHUTB, YTO «ZEJI0 DMON» COCTOSIIOCH B TIEPHOJ OCTPOT0
MIPOTUBOCTOSIHUSI BUTOB M TOPH (TOJIBI TIPABJICHUS KOPOJIEBHl AHHBI BOIILTH B
UCTOPUIO MAPTUHHON CHCTEMBI AHTIINH KaK «310Xa IPOCTH NapTuii»). B Hem
MOXXHO YCMOTPETh aHTHBHUICKYIO aKIIMIO CO CTOPOHBI HIDKHEH IMajarbl, nOo
VaiiT ObLI TOPH, MOMUMO DUIOH CHSIBIIMM C BEIOOPOB HECKOJIBKO BUTOB*®, 4TO
MIpHJIaeT POIecCy NOINTHYEeCKHI ToTeKCT. Tora B majgare oOUIiH OOIbIINH-
CTBO COCTaBIISLIIM TOPH, & CPEIH JOPJOB — BUTH, HUCIOJIb30BABIINE BEPXHIOIO
nayiary Juis yaapa o Topu B HibkHel?'. [loka3aTenabHO, 4TO BIOXHOBUTEIEM
Kak DIIOH, TaK ¥ <«JIFJeH DicOepu» Ha WHULHAIUIO CYJCOHBIX TPOIECCOB

BMay T E. A Practical Treatise on the Law... P. 52.

2*KOHCTUTYLHOHHOE TPaBo 3apyOekKHBIX CTpaH: Y4yeOHuK ais By3o / ITox o0
pen. wi.-kopp. PAH, npod. M. B. Barnas, u nip. M., 2004. C. 401.

BTaucar C. E. The British System of Government... P. 195.

*Horsley L. S. The Trial of John Tutchin, Author of the ‘Observator’ // The Yearbook
of English Studies. 1973. Vol. 3. P. 129.

2"Robbins C. A. “Honest Tom” Wharton: A study in political organization,
party politics, and electioneering in England, 1679—-1715. Dissertation submitted
to the Faculty of the Graduate School of the University of Maryland in partial
fulfillment of the requirements for the degree of Doctor of Philosophy. 1990.
P.222.
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BBICTYITWJI OAMH M3 JIHAEpPOB BUrOB B TOT nepuon T. Yoptou®. B atom mia-
HE TPOLECC, OBIBIINN OJJHUM M3 MHOTHUX TOYEK NPOTHUBOCTOSHUS MAPTHHHBIX
I'PYIIIHPOBOK, CTAJ CIIOCOOOM BBIITYCTHTB T1ap, U €1Ie OJHON IJIOMIA KON CIIo-
poB 1o uHTepnperanuu CIaBHON PEBOIIOLUH, B YEM, IO CYTH, U 3aKJIFOUAJICS
KOHCTUTYIIMOHHBIHN cTEpKEeHb KOH(IHKTA. «/Jlemo Dmbn» 0003HaumnI0 HOBBIE
TpaHUIIBI NIPUBUIIETUH NaNaT NapJaMeHTa, He JaB BO3MOXHOCTU UX IPUTS3a-
HUSIM BBIMTH 32 paMKH PEBOITIOIMOHHOIO YCTPOEHUS ¥ IPEBPATUTHCS B TAKYIO
K€ KOHTPPEBOJIIOIMOHHYIO CYITHOCTb, Kak abcomoTiu3M CTI0apToB.

[Ipn sTOM OmpenenuTh poib Majar rnapjiaMeHTa B cy/eOHON cucTeMe Tak
u He ypanock. [laxke B mocinenneil Tpetu XVIII B. moMuUMO 3aKOHOAATENb-
HBIX (YHKIMH Majnara OOLIMH NMpEeTeHI0Baja Ha 3aciIyIINBAHUE aleUIIInN
CyZIOB OOIIEro rnpasa W NMPUHATHE PEHICHUH MO IHUPOKOMY KPYTY IPaBOBBIX
criopoB®. «Jleno Duibm» UMb COCOOCTBOBAIO HAaYaly CTAHOBJICHHUS PAMOK
MIOJIHOMOYUH MaJlaT MapjlaMeHTa, CTaB BaXXHBIM MPELEJEHTOM, HO HE PEeIlEeHU-
€M MPOOIEeMEI.

JIUTEPATYPA

Bosepun B. E., Ilnenkos O. FO., I'onuaposa T. H., Coxonos O. B. I3 uctopun KOHCTH-
TYILIMOHHOTO CTpouTenbcTBa B 3amaguoil EBpone B HoBoe n HoBeiiiee Bpems // Pex. A.
B. Cmomnun. CI16.: U3a-8o PXTA, 2014.

KoHcTuTyIMOHHOE TIPaBO 3apyOeKHBIX cTpaH: YueOHuK st By3oB / [lox obur. pen.
yi.-xopp. PAH, npod. M. B. Barnas, u 1p. M.: Hopwma, 2004. 832 c.

Cuoopenxo JI. B. Ponb xopoins ['eopra III B otcraBke koanuiun ®okca u Hopta B
Benukoopuranun B 1783 r. // Tpynsl kadenpst ncropun HoBoro u HoBeiIero BpeMeHu.
2010. Ne 5. C. 15-34.

Cuoopenrxo JI. B. Uctopudeckue mocneactBusi ClaBHOH PEBONIOIMU: K BOMPOCY O
peBoorimoHHOCTH coObITHi 1688—1689 rT. // BecTHuk Cankr-IlerepOyprckoro yHuBep-
cureta. Mcropus. 2013. Ne 3. C. 82-91.

Anderson G. L. Mr. Abel Boyer Stops the Press // Studies in Bibliography. 1976.
Vol. 29. P. 292-295.

BAnderson G. L. Mr. Abel Boyer Stops the Press // Studies in Bibliography. 1976.
Vol. 29. P. 294.

®Chapman N. S., McConnnell M. W. Due Process as Separation of Powers / The
Yale Law Journal. 2012. Ne 7. P. 1693—-1694.

39



JI. B. Cuoopenko

Belsham W. History of Great Britain: from the Revolution, 1688, to the Conclusion of
the Treaty of Amiens, 1802. Vol. II. London: Richard Phillips, 1806. 726 p.

Borisenko V. N., Sidorenko L. V. Problems of definition and periodisation of the Glo-
rious revolution in England // Bectauk Cankr-IlerepOyprckoro ynusepcutera. Meropus.
2017.T. 62. Ne 3. C. 577-586.

Chafetz J. Democracy’s Privileged Few: Legislative Privilege and Democratic Norms
in the British and American Constitutions. New Haven — London: Yale University Press,
2007. 307 p.

Chapman N. S., McConnnell M. W. Due Process as Separation of Powers // The Yale
Law Journal. 2012. Ne 7. P. 1672—-1807.

Cohen D. The Relationship of Contractual Remedies to Political and Social Status:
A Preliminary Inquiry // The University of Toronto Law Journal. 1982. Ne 1. P. 31-108.

Hamburger P. A. Revolution and Judicial Review: Chief Justice Holt’s Opinion in City
of London v. Wood // Columbia Law Review. 1994. Ne 7. P. 2091-2153.

Hoffer P. C. Law and Liberty: In the Matter of Provost William Smith of Philadelphia,
1758 // The William and Mary Quarterly. 1981. Ne 4. P. 681-701.

Horsley L. S. The Trial of John Tutchin, Author of the ‘Observator’ // The Yearbook
of English Studies. 1973. Vol. 3. P. 124-140.

May T. E. A Practical Treatise on the Law, Priviledges, Proceedings and Usage of
Parliament. The Third Edition. London: Butterworths — Dublin: Hodges and Smith, 1855.
704 p.

Milovic C. A. The House of Lords and the Constitution: Three Eighteenth Century
Case Studies. A Thesis submitted to the Faculty of Graduate Studies and Research in Par-
tial fulfillment of the Requirements for the degree of Master of Arts. Department of His-
tory. Edmonton, 1991. 107 p.

Robbins C. A. “Honest Tom” Wharton: A study in political organization, party politics,
and electioneering in England, 1679-1715. Dissertation submitted to the Faculty of the
Graduate School of the University of Maryland in partial fulfillment of the requirements
for the degree of Doctor of Philosophy. 1990. 517 p.

Sampsell-Jones T. The Myth of Ashby v. White // University of St. Thomas Law
Journal. 2010. Vol. 8. Iss. 1. P. 40-59.

Taucar C. E. The British System of Government and Its Historical Development. Mon-
treal & Kingston: McGill-Queen’s University Press, 2014. 304 p.

Tindal N. The continuation of Mr. Rapin’s History of England; from the Revolution to
the Present Times. The Fifth Edition. Vol. XV. London: T. Osborne, 1763. 624 p.

40



«eno Qubuy u epanuysr konmppegoaroyuonnocmu Iaramot ...

REFERENCES

Konstitucionnoe pravo zarubezhnyh stran: Uchebnik dlya vuzov [Constitutional Law
of foreign countries: textbook for universities] Ed. By acad. RAS, prof. M.V. Baglay and
others. Moscow: Norma publ., 2004. 832 p. (in Russian)

Anderson G. L. Mr. Abel Boyer Stops the Press, in Studies in Bibliography. 1976.
Vol. 29. P. 292-295.

Belsham W. History of Great Britain: from the Revolution, 1688, to the Conclusion of
the Treaty of Amiens, 1802. Vol. II. London: Richard Phillips, 1806. 726 p.

Borisenko V. N., Sidorenko L. V. Problems of definition and periodisation of the Glo-
rious revolution in England, in Vestnik Sankt-Peterburgskogo universiteta. Istorija. 2017.
T. 62. Ne 3. P. 577-586.

Chafetz J. Democracy’s Privileged Few: Legislative Privilege and Democratic Norms
in the British and American Constitutions. New Haven — London: Yale University Press,
2007. 307 p.

Chapman N. S., McConnnell M. W. Due Process as Separation of Powers, in The Yale
Law Journal. 2012. Ne 7. P. 1672-1807.

Cohen D. The Relationship of Contractual Remedies to Political and Social Status:
A Preliminary Inquiry, in The University of Toronto Law Journal. 1982. Ne 1. P. 31-108.

Hamburger P. A. Revolution and Judicial Review: Chief Justice Holt’s Opinion in City
of London v. Wood, in Columbia Law Review. 1994. Ne 7. P. 2091-2153.

Hoffer P. C. Law and Liberty: In the Matter of Provost William Smith of Philadelphia,
1758, in The William and Mary Quarterly. 1981. Ne 4. P. 681-701.

Horsley L. S. The Trial of John Tutchin, Author of the ‘Observator’, in The Yearbook
of English Studies. 1973. Vol. 3. P. 124-140.

May T. E. A4 Practical Treatise on the Law, Priviledges, Proceedings and Usage of
Parliament. The Third Edition. London: Butterworths — Dublin: Hodges and Smith, 1855.
704 p.

Milovic C. A. The House of Lords and the Constitution: Three Eighteenth Century
Case Studies. A Thesis submitted to the Faculty of Graduate Studies and Research in Par-
tial fulfillment of the Requirements for the degree of Master of Arts. Department of History.
Edmonton, 1991. 107 p.

Robbins C. A. “Honest Tom” Wharton: A study in political organization, party poli-
tics, and electioneering in England, 1679—1715. Dissertation submitted to the Faculty of
the Graduate School of the University of Maryland in partial fulfillment of the require-
ments for the degree of Doctor of Philosophy. 1990. 517 p.

41



JI. B. Cuoopenko

Sampsell-Jones T. The Myth of Ashby v. White, in University of St. Thomas Law
Journal. 2010. Vol. 8. Iss. 1. P. 40-59.

Sidorenko L. V. Rol’ korolja Georga III v otstavke koalicii Foksa i Norta v Velikobri-
tanii v 1783 g. [The role of George III in the resignation of the Fox and North coalition in
Great Britain in 1783], in Trudy kafedry istorii Novogo i novejshego vremeni [Proceedings
of the Department of modern and contemporary history]. 2010. Ne 5. P. 15-34. (In Russian)

Sidorenko L. V. Istoricheskie posledstvija Slavnoj revoljucii: k voprosu o revolju-
cionnosti sobytij 1688—1689 gg. [The historical consequences of the Glorious Revolution],
in Vestnik Sankt-Peterburgskogo universiteta. Istorija. 2013. Ne 3. P. 82-91. (In Russian)

Taucar C. E. The British System of Government and Its Historical Development. Mon-
treal & Kingston: McGill-Queen’s University Press, 2014. 304 p.

Tindal N. The continuation of Mr. Rapin’s History of England; from the Revolution to
the Present Times. The Fifth Edition. Vol. XV. London: T. Osborne, 1763. 624 p.

Vozgrin V. E., Plenkov O. Ju., Goncharova T. N., Sokolov O. V. [z istorii
konstitucionnogo stroitel’stva v Zapadnoj Evrope v Novoe i novejshee vremja [From the
history of constitutional construction in Western Europe in modern and contemporary
times]. Edited by A. V. Smolin. Saint-Petersburg: 1zd-vo RHGA Publ., 2014. (In Russian)

4



